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Seu  linguam  causis  acuis,  sen  oiviea  jura 

Respondere  paras.** 

In  conformity  to  the  act  of  the  congress  of  the  United  States,  intituled,  "Aa. 
act  for  tl>e  encoungcmcnt  of  learning  by  securing  the  copies  of  maps,  charts, 
and  books,  t6  the  authors  and  proprietors  of  such  copies  during  the  times 
therein  mentioned."  And  also  to  the  act,  entitled  "  An  act  supplementary 
to  an  act,  entitled,  '<  An  act  for  the  encouragement  of  learning,  by  securing 
the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies  during  the  time  therein  mentioned,'*  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other 
prints.*' 

D.  CALDWELL, 
€let*k  of  the  District  of  Pennssfhama. 
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Tranilated  for  thu  JounaL 


The  Judicial  Order  of  Proceedings  before  the  Consular 

Court. 

[Continued  from  vol.  II.  p.  391.] 

CHAPTER  XII. 

How  Causes  are  to  be  proceeded  in^  before  the  Judge  of 

Appeals.  \ 

THE  appeUant  is  bound  to  produce  before  the  judge  and  the 
clerk  of  the  consulate  court,  the  record  of  the  proceedings 
below,  requesting  him  to  revoke  and  correct  the  sentence  of 
the  consuls;  and  the  judge,  after  the  exhibition  of  the  said  re- 
cord, shall  appoint  a  day  to  hear  sentence  on  the  appeal,  and 
the  party  appellate  is  to  be  cited  to  appear  on  that  day  to  hear 
the  same:  but  if,  within  ten  days,  the  party  condemned  shall 
not  have  appealed  verbally  or  in  writing,  the  sentence  has- the 
force  of  a  final  judgment. 

CHAPTER  XIIL 

That  no  new  Facts  are  to  be  alleged  and  no  newProofi  exhibit* 

ed  on  the  Appeal. 

On  such  appellate  suit,  no  new  fact  can  be  alleged  or  pro- 
ved by  any  of  the  parties,  but  the  judge  is  to  give  his  opinion 
Vol.  HI.  A 
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and  afterwards,  according  as  he  is  advised,  he  gives  sentence 
in  the  said  cause,  which  is  to  be  given  in  writing,  agreeably 
to  the  mandate  of  our  lord  the  king.  And  this  appellate  suit 
is  to  be  terminated  within  thirty  days,  otherwise  the  first  sen- 
tence  is  conqlusive,  as  has  been  above  mentioned. 


'      CHAPTER  XIX. 
Of  the  Costs  of  the  Original  Suit* 

In  the  original  or  principal  suit,  the  consuls  do  not  con- 
demn either  party  to  pay  costs. 

CHAPTER  XX. 

Of  the  Costs  on  the  Appeal, 

If  the  judge  affirms  the  sentence  of  the  consuls,  he,  by  his 
decree,  condemns  the  appellant  in  the  costs  incurred  b^  tne 
party  appellate,  and  if  he  reverses  the  consular  sentence,  or 

« 

corrects  the  same,  he  does  not  condemn  the  appellant  to  pay 
the  said  costs,  as  he  had  just  ground  to  appeal,  nor  does  he 
condemn  the  party  appellate. 

CHAPTER  XXL 

Of  what  may  be  done  before  a  single  Consul. 

If  either  of  the  consuls  shall  be  absent,  being  engaged  about 
other  business,  the  parties  may  nevertheless  proceed  before 
the  other  consul  as  far  as  interlocutory  or  final  sentence,  nei- 
ther of  which  can  be  pronounced  but  by  both  consuls. 

CHAPTER  XXIL 

Of  Causes  which  belong  to  thejurisdiction  of  the  Consuls. 

The  consuls  determine  all  controversies  respecting  freight, 
and  average  of  goods  shipped  on  board  of  vessels,  mariner's 
wages,  differences  between  part  owners  of  ships,  and  appli- 
cations to  have  the  same  sold  at  auction  in  order  to  make 
partition  thereof,  jettison,  commissions  given  to  masters  of 
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vesseb  or  mariners,  debts  contracted  by  the  master  for  the 
necessities  of  his  vessel,  promises  made  by  the  owner  to  the 
master,  goods  found  on  the  high  seas  or  on  the  shore,  fitting 
out  and  equipping  of  vessels,  and  generally  all  other  contracts 
which  9re  to  be  determined  by  the  law  marine. 


CHAPTER  XXIII. 

Of  the  Execution  of  Sentences. 

The  consuls  cause  their  sentences  to  be  executed  on  the 
moveable  property  of  the  party  condemned,  on  his  vessel  and 
other  goods;  it  is  the  same  with  the  sentences  of  the  appellate 
judge,  and  it  is  done  in  manner  and  form  following;  he  com- 
mands the  party  condemned,  at  the  instance  of  him  who  has 
obtained  the  sentence,  to  pay  the  money  within  ten  days  after 
the  said  commandment,  or  to  shew  moveable  property  out  of 
which  the  sentence  may  be  satisfied,  otherwise  that  the  sen- 
tence shall  be  executed  out  of  such  like  property  as  shall  be 
shewn  by  the  adverse  party. 

CHAPTER  XXIV. 

Cf  Execution  on  the  Moveable  Goods  of  the  condemned  Party . 

Ships  or  other  property  having  been  shewn,  either  by  the 
condemned  party,  or  by  his  adversary  on  his  default,  those 
goods  are  cried  up  publicly  by  the  town  crier  for  the  space  of 
ten  days,  and  at  the  expiration  thereof,  they  are  sold  at  pub- 
lic sale  to  the  highest  bidder.  Out  of  the  proceeds  the  party 
who  obtained  the  sentence  is  to  be  paid  his  money  and  costs, 
on  giving  security  to  refund,  in  case  there  shall  appear  a  prior 
meditor  or  one  better  entitled. 

CHAPTER  XXV. 

Of  the  Creditor  who  cannot  find  Security* 

If  he  is  a  foreigner  or  inhabitant  of  the  city,  and  swears 
that  he  cannot  give  the  security  required,  public  notice  is 
given  by  the  cryer  by  sound  of  trumpet^  that  as  the  consuls 
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are  to  pay  over  the  prpceeds  of  the  sale  to  the  party,  who 
has  sworn  that  he  cannot  find  security  to  refund,  if  there 
be  any  person  who  has  a  claim  against  the  thing  sold,  or  the 
proceeds  thereof,  he  must  prefer  his  claim  before  the  consuls 
within  thirty  days,  otherwise  the  money  will  be  paid  to  him 
without  security. 

CHAPTER  XXVI. 

Of  Execution  on  the  real  Property  of  the  Party  condemned. 

If  it  should  happen  that  the  party  condemned  had  not  any 
personal  property,  such  as  vessels  and  other  things,  but  had 
some  real  estate,  then  the  consuls  write  to  the  judges  of  the 
place  where  the  property  lies,  that  whereas  they,  the  said 
cpnsuls,  have  pronounced  sentence  against  such  a  person  for 
such  a  sum  of  'money,  which  has  been  affirmed  by  the  appel- 
late judge,  (if  so  the  case  should  be)  and  whereas  the  party 
had  not  any  personal  property  upon  which  they  could  execute 
their  said  sentence,  they  therefore  request  the  said  judges  that 
in  lieu  of  personal  property,  they  may  cause  the  said  sentence 
to'  be  executed  on  the  real  estate  of  the  party  condemned, 
because  they,  the  said  consuls,  will  not  intermeddle  or  inter-' 
fere  with  the  sale  of  the  said  real  estate,  nor  in  fact  have  been 
accustomed  so  to  do;  and  thus  the  said  judge  of  the  place 
causes  the  sentence  of  the  said  consuls  to  be  executed  upon 
the  said  real  estate,  according  to  the  legal  forms  and  customs 
of  the  place  where  it  is  situated. 

*       CHAPTER  XXVII. 

Of  the  Master  who  demands  his  Freight* 

If  any  master  of  a  ship  or  vessel  shall  complain  of  his  mer- 
chant for  not  paying  him  the  freight  of  the  goods  which  he 
shall  have  carried,  and  if  the  merchant  shall  allege,  that  he 
is  not  obliged  to  pay  the  said  freight,  until  the  said  captain 
shall  have  delivered  to  him  certain  goods,  which  he  affirms 
are  missing  according  to  his  correspondent's  letter,  or  other- 
wise alleges  to  have  been  shipped,  and  tmtil  the  damage  has 
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been  made  good  to  him,  which  he  will  affirm  he  has  suffered 
in  his  merchandize  by  the  fault  of  the  captain,  aeyertheless 
the  merchant  is  bound  to  pay  to  the  master  the  freight  of  the 
goods  which  he  has  delivered  to  him,  as  well  of  those  which 
are  in  good  condition  as  of  those  that  are  damaged  or  spoiled, 
he  £rBt  giving  security  before  the  said  consuls  that  he  wiD 
satisfy  the  merchant  for  the  goods  which  he  swears  to  be  mis- 
sing, or  make  good  the  damage  which  the  said  master  shall 
have  occasioned,  and  this  is  done,  when  the  merchant's  claims 
are  not  conceded  by  the  captain.  And  this  demand  of  freight 
is  not  necessary  to  be  made  in  writing,  provided  the  amount 
due  manifestly  appears  by  written  documents,  by  die  confes- 
sion of  the  merchant,  or  in  some  other  way. 

CHAPTER  XXVIII. 

Of  Mariner* s  Wages. 

The  demand  of  mariners  against  the  captain  for  their  wages 
need  not  be  exhibited  in  writing. 

CHAPTER  XXIX. 

Of  Execution  against  the  Captain  for  Money  that  he  has  bor- 
rowed. 

When  the  debt  of  a  captain  of  a  vessel  is  proved  by  an  in- 
stramentof  writing  or  by  bis  confession,  there  is  no  need  of 
demanding  it  in  writing,  but  the  creditor  is  only  to  exhibit  the 
written  confession  of  the  debt  at  the  registry  of  the  consuls, 
and  to  summon  his  debtor;  and  if  the  term  is  expired,  which 
was  appointed  by  the  said  instrument  of  writing  for  the  pay- 
ment thereof,  the  consuls  then  command  the  said  captain  so 
indebted^  that  within  three,  four,  or  so  far  as  ten  daj^,  having 
regard  to  the  amount  of  the  debt,  he  shall  pay  the  creditor, 
or  assign  to  him  in  pledge,  sufficient  personal  property,  clear 
of  liens,  by  way  of  security  for  the  payment  of  the  debt,  in 
the  said  instrument  mentioned,  otherwise,  that  execution 
shall  issue  against  his  goods  and  chattels,  which  shall  be  shewn 
I7  the  creditor,  and  the  proceeds  thereof  delivered  to  him 
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until  his  debt  is  fully  paid,  according  to  the  mode  of  execu* 
don  above  declared  and  provided. 


CHAPTER  XXX. 

Of  Security  to  abide  by  the  Sentence  of  the  Court* 

If  the  pbintiff  shall  demand,  either  vivA  voce  or  in  wri- 
ting, that  the  defendant  give  security  to  abide  by  the  judg- 
ment of  the  court  on  his  complaint,  and  he  does  not  give  it, 
it  must  then  be  thus  proceeded  against  him:  If  he  is  a  stranger, 
he  must  immediately  give  the  said  security,  otherwise  he  is 
to  be  committed  to  the  common  prison,  and  remain  there  du- 
ring the  suit.  And  if  he  swears,  that  he  has  not  wherewith 
to  pay  the  sum  in  which  he  has  been  condemned,  he  is  to  be 
discharged  out  of  prison,  unless  he  has  been  committed  for 
such  cause  which  by  the  law  marine  deserves  imprisonment  in 
irons,  until  he  has  complied  with  the  judgment.  But  if  the 
defendant  resides  in  the  city,  and  the  consuls  know  that  he 
has  property  sufficient  to  pay  the  plaintiff's  demand,  in  such  a 
case,  a  term  is  to  be  assigned  to  him,  within  which  he  shall 
give  the  security  required;  and  if  the  consuls,  being  thereto 
requested,  shall  not  compel  the  defendant  to  give  such  secu- 
rity, and  he  shall  escape,  so  that  he  cannot  be  found,  nor  an]r 
property  of  his,  out  of  which  the  plaintiff's  demand  may  be 
satisfied,  then  the  said  consuls,  and  their  property,  shall  be 
and  remain  bound  to  the  payment  of  the  thing  adjudged. 

CHAPTER  XXXL 

Of  the  Authority,  of  the  Consuls. 

« 

The  consuls  of  the  sea  have  jurisdiction  of  all  contracts 
which  are  to  be  determined  by  the  law  marine,  and  in  all 
cases  specified  therein. 
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CHAPTER  XXXIL 

Of  taiing  a  new  built  Vessel  in  Execution* 

If  a  new  built  ship  or  vessel  should,  before  she  is  launched, 
or  before  she  has  made  a  voyage,  be  sold  at  the  suit  of  cre- 
ditors, the  workmen  who  have  assisted  in  building  her,  and 
those  who  have  furnished  the  timber,  pitch,  nails,  riggii)g, 
and  other  necessaries  for  the  same,  shall  be  paid  out  of  the 
proceeds  by  privilege,  even  though  there  should  be  creditors 
by  specialty  fOr  money  lent  to  the  owner  to  assist  him  in 
building  the  said  vessel. 

CHAPTER  XXXIIL 

Jfthe  Proceeds  are  not  sufficient  to  satisfy  those  Creditors. 

If  the  proceeds  of  the  vessel  are  not  sufficient  to  satisfy 
die  workmen,  and  those  who  have  furnished  the  timber,  pitch, 
nsdls,  oakum  and  other  necessaries  for  the  building  of  the 
said  vessel,  such  creditors  are  to  be  paid  pro  rata^  because 
they  all  have  an  equal  right  to  be  paid  out  of  the  said  proceeds* 
And  no  such  creditor  shall  be  allowed  to  claim  a  privilege  on 
account  of  the  priority  of  his  debt. 

CHAi^TER  XXXIV. 

In  Case  a  Vessel  shaU  be  sold  after  a  Voyage  performed^  who  is 

to  be  first  paid  out  of  her  Proceeds. 
« 

If  the  said  ship  or  vessel  shall  be  sold  at  the  suit  of  credi- 
tors, after  haying  performed « a  voyage,  out  of  the  proceeds 
thereof  the  mariners  and  persons  employed  on  board  shall  be  . 
first  paid  their  wages,  without  being  obliged  to  give  security 
to  refund,  and  they  are  to  be  preferred  to  every  other  credi* 
tor.  After  them  are  to  be  paid  those  whose  debts  are  prior  in 
point  of  time,  in  the  order  in  which  they  respectively  were 
contracted,  and  every  oue  of  them  shall  give  security  to  re- 
fond,  or  shall  cause  a  public  notice  of  thirty  days  to  be  given, 
as  is  above  directed,  chapter  25,  provided  that  the  creditor 

Vol.  III.  B 
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'  shall  swear  that  he  is  not  able  to  find  the  said  security.  If  the 
said  vessel  shall  have .  petformed  a  voyage,  and  there  shall 
remain  any  thing  4iic  to  the  workmen,  or  those  who  have 
furnished  necessaries  for  the  said  vessel,  yet  if  they  have  no 
writing  to  prove  their  demand,  they  are  not  to  be  preferred  to 
those  creditors  who  have  specialties.  And  if  the  share  of  the 
vessel  owned  by  the  master  who  contracted  the  debt,  shall 
not  be  sufficient,  the  shares  of  the  other  part  owners  shall  be 
likewise  bound  to  the  payment  thereof;  but  the  said  other 
part  owners,  nor  their  other  property,  shall  not  be  bound,  if 
the  master  had  not  a  procuration  or  other  authority  to  con- 
tract in  their  names. 

CHAPTER  XXXV. 

How  the  Ma8ter*8  Wife  h  to  be  privileged* 

If  the  master  of  the  said  vessel  be  married,  and  his  wife 
has  obtained  a  sentence  against  the  goods  of  her  husband  for 
her  portion,  dowry,  or  some  other  just  cause,  and  the  hus- 
band has  no  other  goods  from  which  the  wife  may  be  paid 
her  portion  or  dowry,  and  if  she  has  endeavoured  to  find 
such  goods,  then  her  demand  is  to  be  paid  by  privilege  out  of 
the  proceeds  of  the  said  vessel^  if  it  shall  appear  by  the  date 
of  her  marriage  articles  that  her  claim  is  older  than  that  of 
the  other  creditors,  in  such  case  she  shall  be  paid  in  prefer- 
ence to  them  out  of  her  husband's  share  in  the  said  vessel. 

CHAPTER  XXXVL       * 

How  Suits  are  to  be  decided  by  the  Consuls. 

The  consuls,  by  virtue  of  the  privilege  which  they  have 
obtsdned  from  our  lord  the  king,  are  authorised  to  hear  the 
suits  and  controversies  which  shall  be  brought  before  them, 
and  to  decide  upon  them  in  a  short  time,  summarily,  with-  - 
out  attending  to  any  thing  but  the  real  merits  of  the  cause,  as 
has  been  used  to  be  done,  agreeably  to  the  usage  and  cus- 
toms of  the  sea. 
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CHAPTER  XXXVII. 

Of  the  Fees  which  the  Consub  are  to  receive  from  the  Parties. 

In  every  suit  which  shall  be  brought  before  the  consuls, 
whether  verbally  or  in  writing,  the  two  consuls  shall  receive, 
bjr  way  of  compensation,  three  pence  in  the  pound  from  each 
party,  that  is  to  say,  if  one  hundred  pounds  be  demanded, 
and  the  consuls  shall  adjudge  that  there  is  only  twenty 
pounds  or  nothing  due,  yet  the  consuls  shall  receive  from  each 
par^  three  pence  in  the  pound  on  the  whole  hundred  pounds 
demanded,  and  in  proportion  for  a  greater  or  lesser  sum. 

CHAPTER  XXXVIII. 

Of  the  Compensation  of  the  Appellate  Judge. 

The  judge  receives  for  his  compensation  in  every  cause 
brought  before  him  by  appeal  from  the  consuls,  three  pence 
in  die  pound'i^  from  each  party;  that  is  to  say,  when  an  appeal 
shall  actually  have  been  interposed,  otherwise  not. 

CHAPTER  XXXIX. 

Of  Consuls  suspected  by  the  Parties. 

If  one  of  the  consuls  shall  be  suspected  by  any  of  the  par- 
ties, and  the  reasons  of  suspicion  shall  be.  apparent,  in  such 
a  case,  they  are  to  associate  to  themselves  another  person 
slulled  in  the  customs  of  the  sea;  and  if  both  the  consuls  are 
suspected,  then  they  are  to  associate  to  themselves  two  such 
persons,  and  all  together  shall  hear,  the  cause,  and  shall  not 
receive  any  further  compensation  from  either  of  the  parties, 
than  the  abovetnentioned  three  pence  in  the  pound,  which 
•haD  be  divided  between  them. 

*  1  1-4  per  cent. 
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« 

CHAPTER  XL. 

Of  the  Appellate  Jxidge  being  suspected. 

In  the  same  manner,  if  the  appellate  judge  be  challenged 
as  suspicious,  in  that  case  they  associate  to  him  another  ma- 
ritime person  not  suspicious  to  the  parties,  and  they  both  to- 
gether hear  the  appeal,  and  divide  the  compensation  between 
them. 

CHAPTER  XLL 

The  Consuls  decide  agreeably  to  the  Customs  of  the  Secu 

The  sentences  pronounced  by  the  consuls,  or  by  the  judge 
of  appeals,  are  to  be  conformable  to  the  marine  law,  as  laid 
down  in  various  chapters,  and  when  the  maritime  customs 
and  statutes  are  not  sufficient,  they  take  the  advice  of  good 
merchants  and  seamen,  and  decide  agreeably  to  the  opinion 
of  the  majority  of  them. 

CHAPTER  XLIL 

What  and  in  what  manner  Attachments  dre  to  be  dissolved. 

£very  attachment  is  to  be  dissolved  on  security  being  given 
to  abide  by  the  determination  of  the  suit,  except  the  attach- 
ment of  property  on  which  freight  is  due,  in  which  case  no 
security  shall  be  received. 

CHAPTER  XLIIL 

Ordinance  of  King  y antes  respecting  the  Oaths  of  Advocates.* 

Know  all  men,  that  we,  James^  by  the  grace  of  God^  king 
of  Arragony  Majorca  and  Valencia^  count  of  Barcelona  and 
Urgely  lord  of  Mompelier^  wishing  to  promote  the  advantage 
of  the  city  and  kingdom  of  Majorca^  do  ordain  and  establish 
for  us  and  our  heirs,  for  ever,  that  advocates  shall  be  sworn 
in  the  following  form  :  *'*'  I,  A.  B.  do  swear,  that  I  shall  act 

*  Aono  135a 
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with  fidelity  in  my  office  of  advocate,  that  I  shall  not  do  or 
say  any  thing  from  malice  in  any  cause  which  I  shall  have  to 
defend,  and  that  if  at  the  beginning,  in  the  middle,  or  at  the 
end  pf  such  suit,  it  shall  appear  to  me  that  the  cause  is  not 
just,  I  jshalt  immediately  tell  it  to  my  client,  nor  shall  I  make 
any  agreem(;pt  to  receive  any  part  of  what  may  be  recovered, 
nor  shall  I  instruct  or  direct  the  parties  to  say  any  thing  but 
the  truth.*' 
Here  ends  the  judicial  order  of  proceedings  before  the  con- 

*ular  court, 

t 

CHAPTER  XLIV. 

Contains  some  special  regulations  respecting  the  freighting 
mdkuHng  of  ships  trading  to  Alexandria  in  Egypt,  which  are 
altogether  uninteresting  at  this  day y  and  we  have  thought  need- 
fss  to  be  translated. 


CIVIL  LAW.  '     . 

TrsMlated  fiir  the  American  Law  Jouraal. 

tContfanied  frUm  vol.  11.  p.  4n.] 

A  TruHslaihn  of  the  Sec§nd  TiUe  of, the  Fourteenth  Book  of  the 
DigeeUy  entitled^  De  Lege  Rhodii  de  Jactu* 

DIGEST,  Book  XI V.  Tit.  11. 

Of  the  RhotRan  Lafw  coficemmf 


LAW  L 

Paulus^  lib*  3.  Sententiarum. 

* 

T  EGE  RhofRa.  The  Hhodian  law  ordaina,  that  if  goods  are 
thrown  overboard  for  the  sake  of  lightening'  the  vesseli  as  it 
is  done  for  the  good  of  ally  all  must  come  into  contributionfor 
the  same* 

LAW  IL. 

Same^  lib*  34.  ad  edictum. 

Si  laborante*  If  while  the  vessel  labours,  ajettiaonis  made, 
if  the  owners  of  the  goods  lost  had  loaded  them  on  freight, 
they  have  an  action  ex  locato  agsunst  the  master  of  the  vessel, 
who  has  an  action  ex  conducto  against  the  owners  of  the  goods 
saved,  that  they  may  make  good  the  damage  by  contribution. 
But  Servius  answers,  that  you  must  sue  the  master  ex  locato 
that  he  may  retain  the  merchandize  of  the  other  passengers, 
tmtil  they  shall  have  contributed  their  share  of  the  damage. 
Nay,  although  the  master  retains  the  goods,  he  has  moreover 
an  action  ex  locato  against  the  freighters;  but  what  if  they  are 
only  passengers  who  have  no  goods  at  all?  It  is  certaunly  more 
convenient,  if  there  are  any  goods,  to  retain  them.  But,  if  therb 
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are  none,  and  if  he  hired  the  whole  vessel,  he  mast  briag  his 
action  ex  conducto  as  agauist  passengers  who  have  hired  placea 
in  the  vessel;  for  it  is  extremely  just  that  those  who  have 
saved  their  goods  by  the  loss  of  &oee  of  others  should  con- 
tribute to  the  damage. 

^ff  conservatU*  $  L  If  the  goods  being  preserved  the  ship 
is  hurt  or  disabled,  no  contribution  is  to  take  place^  because 
there  is  a  difference  between  the  things  that  belong  to  the 
vessel  and  those  for  which  a  reward  is  received.  For  if  a  smidi 
breaks  his  hammer  or  his  anvil,  it  must  not  be  imputed  to 
him  who  has  given  him  work  to  do.  But  if  that  damage  has 
happened  by  the  act  of  the  passengers,  or  from  fear  of  dan- 
ger,  they  must  make  good  that  damage  by  contribution* 

Cum  in  eadem*  %  %•  Several  merchants  *had  loaded  various 
quantities  of  goods  on  board  the  same  ship,  in  which  there 
Were  several  passengers,  both  freemen  and  slaves.  A  violent 
tempest  having  arisen,  a  jettison  became  indispensaUe.  It 
was  asked,  whether  aU  must  contribute  to  the  jettison,  and 
whether  those  must  contribute  who  had  goods  on  board  by 
which  the  vessel  was  not  loaded,  as  pearls,  jewels,  ficc  and 
in  what  proportion  they  must  contribute?  and  whether  there 
most  also  be  a  contribution  for  the  heads  of  freenl!ien,  and  by 
what  action  it  could  be  enforcedf  It  was  determined  that  aH 
most  contribute  to  whom  the  jettison  had  been  an  advantage, 
because  it  was  a  tribute  due  by  those  things  which  had  been 
preserved,  and  therefore  that  the  owner  of  the  vessel  was 
bound  to  contribute  for  his  share,  and  the  amount  of  the  jettison  * 
'must  be  apportioned  according  to  the  valiie  of  the  goods.  No 
estimation  can  be  made  of  the  body  of  a  freeman.  The  owners 
of  things  lost  have  an  action  ex  conducto  against  the  master  of 
the  veMel.  It  has  akQ  been  a^tated  whether  an  estimation  is 
to  be  made  of  the  clothes  and  jewels  of  every  person?  And  it 
was  unanimously  ajpreed  that  they  should  contrifante,  but  not 
such  things  as  are  on  board  for  the  sake  of  being  consumed, 
as  provisions.  And  this  is  so  much  the  more  reasonable,  that 
if  they  should  become  scarce  in  th^  course  of  the  navigation, 
what  every  one  has  is  to  be  used  in  common. 
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Si  navis*  $  3.  If  the  vessel  is  ransomed  from  pirates,  Ser^ 
vius^  Ofilius  and  Labeo  say  that  all  ought  to  contribute  to  the 
ransom.  But  whatever  is  carried  off  by  pirates  is  to  be  lost  by 
him  to  whom  it  belonged,  nor  is  he  to  contribute  who  ran- 
somed his  own  goods. 

Portio  autem.  $  4.  There  must,  however,  be  a  difference 
in  the  valuation  of  the  things  that  are  saved,  and  of  those  that 
are  lost;  nor  is  it  any  matter  whether  those  which*  have  been 
lost  could  have  been  sold  for  a  higher  price,  because  the  loss 
and  not  the  profit  is  here  to  be  estimated.  But  as  to  the  things 
which  are  to  contribute,  they  must  be  valued  not  at  the  price 
for  which  they  have  been  bought,  but  at  that  for  which  they 
may  sell. 

Servorum.  $  5.  Nor  can  an  estimation  be  made  of  servants 
that  perish  at  sea,  any  more  than  of  sick  men  who  die  of 
sickness  on  board,  or  throw  themselves  into  the  sea. 

Si  quia,  $  6.  If  any  of  the  passengers  cannot  pay,  it  will  be 
no  detriment  to  the  masjter,  for  he  is  not  to  inquire  into  the 
circumstances  of  every  one. 

Si  res.  $  7*  If  the  things  that  have  been  thrown  overboard 
appear  again,  the  contribution  is  discharged;  but  if  it  has 
already  been  made,  then  those  who  have  paid  have  an  action 
ex  locato  against  the  master,  that  he  may  recover  it  ex  con- 
ductor and  pay'  what  he  shall  have  recovered. 

Res  autem*  $  8.  But  the  thing  thrown  overboard  remains 
the  property  of  the  owner,  nor  does  it  belong  to  the  finder, 
for  it  is  not  considered  as  derelict. 


LAW  III.  . 

Papinianusj  lib.  19.  Responsorum. 

Cum  arbor.  If  a  mast  or  any  other  thing  belonging  to  the 
vessel  be  thrown  out  for  the  sake  of  averting  a  common  dsai^ 
ger,  a  contribution  is  due. 
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LAW  IV- 

Callistratusj  lib.  2.  qucestionum. 

Naois  onusta.  If,  in  order  to  lighten  a  vessel  too  much 
loaded,  (which  being  so  loaded  cannot  enter  a  river  or  port) 
some  goods  are  put  into  the  boat,  that  the  vessel  may  not  be 
in  danger  either  at  sea  or  in  the  river  or  port,  and  if  the  said 
boat  perishes,  those  whose  goods  have  been  saved  in  the 
ship,  must  come  into  contribution  with  those  who  lost  theirs 
in  the  boat,  in  the  same  manner  as  if  a  jettison  had  been 
made.  This  Sabinm  proves,  Hb.  2,  Responsorum.  Otherwise 
if  the  boat  has  been  saved  with  part  of  the  merchandize,  and 
the  vessel  has  been  lost,  there  is  to  be  no  contribution  for  the 
loss  of  those  who  lost  their  effects  aboard  the  ship,  because 
there  is  no  contribuUon  except  in  case  a  vessel  is  saved  by  a 
jettison. 

Sed  $i  navis.  §  1.  But  if  the  vessel,  having  been  lightened 
during  a  storm  by  the  jettison  of  the  goods  of  one  shipper,  is 
lost  in  another  place,  and  the  goods  of  some  shippers  are  sa- 
ved by  the  divers  for  a  reward,  those  who  saved  their  goods 
by  means  of  the  divers  must  contribute  to  him  whose  goods 
have  been  thrown  overboard  for  the  sake  of  lightening  the 
vessel,  as  Sabtnus  justly  answered.  But  on  the  contrary, 
those  who  so  preserved  their  goods  are  not  to  have  a  contri- 
bution from  him  whose  effects  were  cast  into  the  sea  to  re- 
lieve the  vessel  if  they  should  afterwards  be  found  by  the  di- 
vers, because  it  cannot  be  said  that  their  goods  were  cast  into 
the  sea  for  the  preservation  of  the  ship. 

Cum  autem*  $  2.  But  if  a  jettison  is  made  from  the  vessel, 
and  the  goods  of  some  person,  which  remained  on  board  have 
been  spoiled  or  damaged,  is  he  obliged  to  contribute?  forhe 
must  not  be  loaded  with  a  double  loss;  viz.  the  damage  which* 
his  goods  suffered  and  that  of  contribution.  But  it  may  be 
answered  that  he  is  to  contribute,  estimating  his  goods  at  their 
present  value,  as  for  instance,  goods  of  two  persons  were 
respectively  worth  twenty  pieces,  and  those  of  one  of  them 
were  so  damaged  by  the  sea  water  as  to  be  reduced  to  ten^  he, 

Vol.  IIL  C 
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who*^e  goods  remained  unhurt  shall  contribute  for  twenty,  the 
other  only  as  for  ten  pieces.  We  must  however  consider, 
'  while  we  adopt  this  opinion,  what  has  been  the  cause  of  the 
damage  of  the  goods,  that  is  to  say,  whether  they  have  been 
damaged  in  consequence  of  the  jettison  or  by  some  other 
cause,  as  for  instance,  from  their  being  stowed  in  some  cor- 
ner where  the  water  penetrated,  for  in  this  case  they  must 
contribute.  But  if  from  the  firstmentioned  cause,  the  owner 
must  not  bear  the  burthen  of  contribution,  because  he  suffered 
from  the  jettison  itself :  Again,  what  if  the  goods  have  been 
spoiled  by  being  wet  with  the  sea  water  occasioned  by  the 
jettison?  But  a  much  more  subtle  distinction  is  made,  to  wit, 
whether  the  damage  or  the  contribution  is  greater,  as  for  in- 
stance, these  things  were  worth  twenty  pieces,  the  contribu- 
tion is  ten  pieces  and  the  damage  two;  after  the  deducting  the 
damage  the  remainder  is  to  contribute.  What  then  if  the  da- 
mage amounts  to  more  than  the  contribution?  As  for  instance, 
if  the  things  have  been  damaged  to  the  value  of  tea  pieces 
and  ought  to  contribute  two?  undoubtedly  they  ought  not  to 
bear  this  double  burden.  But  let  us  see  whether  they  ought 
even  to  contribute?  For  what  is  the  difference  whether  I  lose 
my  goods  by  throwing  them  overboard  or  have  them  damaged 
by  sea  water?  In  like  manner  as  you  relieve  him  who  lost  his 
goods,  so  ought  you  to  assist  him  who  has  had  them  damaged 
by  the  jettison;  and  thus  answers  PapirtusTronto. 

LAW  V. 

Hcrmogenianus^  lib.  2.  juris  Epttomarum. 

Amissae  navis*  The  loss  of  a  vessel  is  not  to  be  made  up  by 
the  contribution  of  those  who  have  saved  their  goods  from 
the  shipwreck.  For  the  equity  of  contribution  only  obtains 
when  the  ship  is  saved  by  a  jettison  agreed  upon  in  common 
danger. 

Arbore  cassa*  $  1.  If  the  mast  be  cut  off,  in  order  to  save 
the  ship  and  goods,  the  equity  of  contribution  takes  place. 
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LAW  VL 

JuUanus^  lib.  86.  Digeatorum* 

Navis  adverad.  A  ship  disabled  by  a  storm,  her  rigging, 
mast  and  yard  destroyed  by  the  lightning,  is  carried  into  Hip^ 
pona:  and  there  having  hastily  purchased  new  furniture  and 
apparel,  sails  to  Oatia^  and  there  lands  her  cargo  in  safety. 
It  is  asked  whether  the  owners  of  the  cargo  are  bound  to  make 
good  the  damage  of  the  owner  of  the  ship?  I  answer,  they 
are  not;  for  this  expense  was  incurred  more  for  the  sake  of 
refitting  the  vessel  than  of  saving  the  cargo. 

LAW  VIL 

Fauluaj  lib*  Z.  Epitomarum  Alfeni  Dtgeatorum* 

Cum  depreaanu  If  a  ship  is  lost  or  cast  away,  whatever  any 
body  saves  of  his  own,  he  saves  for  himself,  in  like  manlier 
as  what  is  saved  from  a  fire. 

LAW  VIII. 

yuiianuSf  tib.  2.  Ex  Min'tcio. 

^t//  levandot.  Those  who  throw  any  goods  out  of  a  vessel 
in  order  to  lighten  her,  have  not  a  mind  to  abandon  them  as 
derelict:  but  they  mean  to  reserve  to  themselves  the  right  to 
take  them  away,  if  they  should  find  them,  or  to  look  for  them, 
if  they  should  suspect  where  they  are:  in  like  manner  as  a 
person  who  throws  a  burthen  on  his  way,  intending  soon  to 
come  back  with  others  to  retake  it. 

LAW  IX. 

A{i#^i(.  The  petition  of  Eudmmon  of  Nicomedia  to  the 
emperor  Antoninua;  May  it  please  the  emperor:  Having  been 
ahipwrecked  an  the  coast  0/*  Italy,  the  revenue  officers  from  the 
Cydades  Islands  seized  our  property  and  plundered  us  of  every 
things  To  which  the  emperor  answered;,  /  ani  indeed  the  so- 
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vereign  of  the  worlds  but  the  law  is  the  sovereign  of  the  sea*  Let 
this  matter  be  determined  by  the  maritime  law  ^Rhodes,  so 
far  as  it  is  not  in  opposition  to  our  own  law*  A  similar  decision 
was  given  by  the  emperor  Augustus. 


LA\^  X. 

LabeOy  lib.  1.  Pithanon  d  Paulo  Epitomatorum. 

Sivehenda.  If  you  have  undertaken  to  carry  slaves  on 
board  of  your  vessel,  and  one  dies  during  the  voyage,  no 
freight  is  due  for  him.  Paulus  says,  that  in  this  case  ire  must 
iiiquire  into  the  nature  of  the  contract,  whether  freight  was 
to  be  paid  for  those  who  were  shipped  on  board  or  for  those 
who  were  carried  to  their  place  of  destination,  but  if  the  lat- 
ter as  not  proved,  it  will  be  sufficient  for  the  master  of  the 
vessel  to  prove  that  the  slave  was  shipped  on  board. 

Si  ea  conditione.  $  1.  If  you  have  hired  a  vessel  on  condi- 
tion that  she  should  carry  your  goods,  and  the  master  without 
being  compelled  to  it  by  any  necessity,  and  knowing  it  to  be 
against  your  will  has  trans-shipped  them  into  a  worse  vessel^ 
and  your  goods  perish  with  the  vessel  into  which  they  have 
been  lately  transferred,  you  have  an  action  ex  conducto  locato 
against  the  master  of  the  first  vessel.  Paulus  says,  that  it  is 
different  if  both  ships  have  perished  in  that  navigation,  with- 
out any  fraud  on  the  part  of  the  master.  The  same  law  will 
obtain  if  the  master  was  detained  by  authority  and  prohibited 
to  navigate  with  your  goods.  Likewise,  if  the  master  has 
taken  your  goods  on  condition  that  he  should  pay  a  pensdty  to 
you  if  he  did  not  land  them  by  such  a  day  at  the  place  of  thtir 
destination,  and  has  incurred  the  penalty  without  any  fault  of 
his.  Of  consequence  the  same  law  must  obtain  if  it  is  proved 
that  the  master,  being  detained  by  sickness,  could  not  navi- 
gate. And  we  must  say  the  same,  if  his  vessel  was  disabled 
without  any  fault  or  fraud  on  his  part. 

Si  conduxisti.  §  2.  If  you  have  hired  a  vessel  of  two  thou- 
sand jars  (amphorai)  and  have  shipped  jars  on  board,  you 
ought  to  pay  freight  for  two  thousand  jars.   Paulus  says»  if 
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you  have  hired  the  whole  vessel,  you  must  pay  freight  for 
2000  jars;  on  the  contrary  if  you  have  stipulated  to  pay  freight 
for  so  many  jars  as  you  should  ship  on  board,  for  then  you 
are  only  bound  to  pay  for  so  many  jars  as  you  have  actually 
shipped. 


■ 

I 


Supreme  CouH  of  Appeals  of  Yirgima. 

APRIL  TERM,  1805. 
Trytitle  lessee  of  Reed  and  others  against  Reed. 

[Children  born  in  Ireland  prior  to  the  American  revolutioni  of 
parents  who  were  British  subjects,  and  which  children  did  not 
become  citizens  till  after  our  independence  was  established, 
cannot  inherit  real  estate,  descending  previous  to  the  time 
when  they  so  became  citizens;  but  will,  as  to  such  estate,  be 
deemed  aliens.] 

THIS  was  an  appeal  from  a  judgment  of  the  district  court 
of  SiauntoTij  rendered  in  favour  of  the  defendant. 
In  ejectment  brought  by  Robert  Reed^  Colin  Reedy   and 
Hugh  Ballentine  and  Frances  his  wife,  as  heirs  at  law  of 
Robert  Reed^  deceased,  against  Margaret  Reed^    for  lands 
lying  in  the  county  of  Augusta^  the  jury  found,  in  substance, 
a  special  verdict,  tracing  the  tide  of  the  lands  in  question 
from  the  original  patentee  until  they  were  vested,  in  fee- 
simple,  in  Robert  Reed^  husband  of  the  tenant  in  possession; 
that  Robert  Reed  was  seised  and  possessed  as  the  law  directs 
until  the  time  of  his  death,  in  October^  1787,  when  he  de- 
parted this  life  intestate  and  without  issue,  leaving  a  widow, 
Margaret  Reedy  who  had  continued  in  possession  ever  since. 
The  jury  also  found  that  Robert  Reed,  who  died  so  seised 
and  possessed,  was  the  son  of  ^oAn  Reed  of  the  kingdom  of 
Ireland^  and  that  the  lessors  of  the  plaintiff  are  the  sons  and 
daughter  of  John  Reed^  the  only  brother  of  the  whole  blood 
to  the  siud  Robert  J  and  that  they  were  bom  prior  to  the  year 
1770:  that  three  of  the  lessors  of  the  plaintiff  removed  fit)m 
Ireland  to  this  commonwealth  in  the  year  1784,  and  the  other 
followed  them  about  two  years  afterwards;  that  Robert  Reedy 
one  of  the  lessors  of  the  plaintiff,  was  enrolled  in  the  militia 
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in  tbe  county  otAugtutay  prior  to  the  death  of  Robert  Reed^ 
the  ancestor,  and  attended  musters  as  a  militiaman;  but  that 
he  did  not  take  the  oath  of  abjuration  and  allegiance  until  the 
21st  of  November^  1787j  that  Hugh  Balkntine^  another  of 
the  lessors  of  the  plaintifF,  was  living  on  his  own  land  in  the 
county  of  Greenbrier  in  1786,  had  been  esteemed  a  good  citi- 
zen for  several  years  previous  to  the  death  of  Robert  Reed^ 
the  ancestor,  and  had  been  enrolled  and  served  in  the  militia 
of  that  county,  but  that  it  did  not  appear  that  he  had  taken  the 
oath  of  allegiance  before  the  28th  of  November^  1787.  With 
respect  to  Colin  Reed^  the  other  lessor,  it  was  not  found  that 
be  had  ever  taken  such  oath.  They  further  found  that  the  les^ 
sors  of  the  plaintiff  came  to  America  prior  to  the  death  of 
Robert  Reed^  in  consequence  of  letters  from  him  to  his  bro- 
ther jfohn,  stating  that  he  was  in  possession  of  an  ample  for- 
tune, without  issue,  and  requesting  that  he  would  send  in 
some  of 'his  children  to  heir  it;  that  in  virtue  of  this  invita- 
tion the  lessors  of  the  plaintiff  had  come  to  Virginia^  and 
were  recognized  by  Robert  Reed  as  his  relations,  children  of 
his  brother  John  of  Ireland;  who,  it  was  further  found,  de- 
parted this  life  in  the  year  1785  or  1786,  a  subject  of  the  king 
of  Great  Britain.    They  also  found  an  act  of  the  general  as- 
sembly of  Virginia^  passed  on  the  14th  of  December  1789, 
vesting  the  real  estate  whereof  Robert  Reed  died  seised  in 
Margaret  Reed  and  her  heirs.  The  conclusion  is  in  the  usual 
form;  finding  the  lease,  entry  and  ouster,  and  that  if  the  law 
be  for  the  plaintiff,  then  they  find  the  lands  in  the  declaration 
mentioned,  &c.  but  if  for  the  defendant,  they  find  for  her, 
&c. 

IThe  district  court  gave  judgment  for  the  defendant,  from 
which  an  appeal  was  taken  to  this  court. 

The  following  luminous  opinion  was  delivered  by  Judge 
Roane y  in  the  above  cause,  which,  as  to  the  general  result, 
was  the  opinion  of  the  court. 

Judge  RoAN£.  The  principal  question  arising  out  of  this 
special  verdict  is,  whether  the  lessors  of  the  plaintiff  who 
were  bom  in  Ireland  prior  to  the  year  1770,  and  who  did  not 
become  citizens  of  this  commonwealth  until  after  the  descent 
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of  the  lands  in  question,  were  at  the  time  of  such  descent 
disabled  to  take  and  hold  lands  within  this  commonwealth, 
and  to  bring  any  real  or  personal  action  concerning  them. 

Such  being  the  disabilities  under  which  an  alien  labours  by 
the  common  law,  the  question  may  be  more  succinctly  stated 
to  be,  whether,  in  respect  of  the  lands  in  question,  the  plain- 
tiffs are  to  be  regarded  as  aliens  or  not. 

I  will  consider  this  question: 

1st.  In  relation  to  the  doctrines  of  the  common  law  of 
England  as  handed  down  to  us  in  the  reports  and  treatises  on 
the  subject,  with  no  other  variation  than  what  arises  from  the 
erection  of  a  new  government  in  Virginia  in  1776. 

2dly.  I  will  inquire  how  far  those  doctrines  are  controlled 
or  affected  by  the  principles  of  the  revolution,  and  the  provi- 
sions of  our  constitutional  and  legislative  acts. 

And  3dly.  Whether  any  and  what  effects  have  been  produ- 
ced on  this  question   by  the  treaty  of  peace  of  1783:    The" 
treaty  of  1794  is  entirely  out  of  the  question,  as  being  subse- 
quent to  the  commencement  of  the  right  now  claimed  by  the 
plaintiffs. 

Under  the  first  view  I  will  remark,  that  the  terms  "  alien* 
and  "  alien  bom"  are  used  synonymously  in  the  English  law 
books;  for  it  being  an  established  principle  of  the  English 
law,  that  a  subject  born  can  never  shake  off  his  natural  alle- 
giance,(a)  it  follows,  that  none  are  there  considered  aliens, 
but  those  who  are  born  so. 

The  terms  "  alien"  and  "  alien  bom"  and  "  subject"  or 
"  citizen"  are,  in  their  nature,  relative:  and  to  what  else  can 
they  have  relation,  what  else  is  their  correlative,  but  the 
sovereignty  or  government  where  the  discussion  is? 

The  question  then,  in  this  case,  is,  more  particularly  whe- 
ther the  plaintiffs  were  at  the  time  of  the  descent  cast,  aliens 
in  respect  of  the  commonwealth  of  Virginia* 

This  idea  is  entirely  borne  out  by  the  English  cases  them- 
selves. In  Calvin^ s  case,  7  Coke  1.  the  question  was  ^^  whe- 
ther the  plaintiff,  who  was  born  in  Scotland  after  the  descent 

.(fl)  1  Black.  369.  7  Rep.  25  <r. 
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ef  the  EnglUh  crown  to  J  antes  L  was  an  alien  born,  and 
consequently  disabled  to  hold  any  real  or  personal  action  for 
lands  within  the  realm  o(  Enffland\'\b)  but  in  the  same  case 
it  was  adjudged  that  ^^  whosoever  is  an  alien  born  is  so  ac- 
counted by  law  in  respect  of  the  king  of  England.^'* (c)  The 
question  therefore  in  Calvin^ s  case  was  more  particularly 
whether  be  were  an  alien  bom  or  not  in  respect  to  the  king  of 
Ertgland.  Am  I  not  therefore  correct  in  saying  that  the  pre- 
sent question  is,  whether  the  plaintiiTs  were  aliens  or  not  in 
respect  of  the  commonwealth  of  Virginia? 

An  idea  has  sometimes  been  urged  that  all  those  who  are 
bom  subjects  of  the  same  common  allegiance  can  never  be 
considered  as  aliens  in  relation  to  each  other.(^)  I  admit  the 
truth  of  this  position  in  every  case  where  the  plaintiff  can 
shew  himself  to  be  no  alien  to  the  sovereign  where  he  sues; 
I  deny  the  truth  of  it  in  every  other  case:  in  other  words,  the 
relation  which  existed  between  the  two  individuals  is  wholly 
immaterial  and  foreign.  I  bottom  this  position  upon  Cahin*s 
case  itself.  I^have  alrea^ly  said  from  that  case,  that  an  alien 
bom  is  so  accounted  ^^  in  respect  of  the  king;"  and  I  will  now 
add  from  the  same  case,  *^  that  this  appeareth  from  the  plead- 
ing so  often  before  remembered,  that  he  must  be  extra  ligean^ 
iiom  domini  regis  without  any  mention  making  of  the  sub- 
jcct.*'(^)  I  might  further  add  from  the  same  case,  that  "  nee 
ealumntc  solum  sediigeantia  et  obediential^  make  the  subject.fy^ 
If  allegiance  gives  the  criterion,  must  we  not  unavoidably 
have  reference  to  the  government,  and  decide  whether  or  not 
this  allegiance  exists?  Under  the  position  now  controverted, 
the  universal  plea  in  cases  of  alienage  would  be  wholly  im- 
proper, (and  well  established  pleadings  are  good  evidence  of 
the  law);  the  inquiry  would  be  called  off  from  the  question  of 
allegiance  or  not,  to  the  question  of  a  common  birth  between 
the  ancestor  and  heir;  and  this  absurd  consequence  would  fol- 
low, that  a  recovery  might  be  had  in  any  country,  by  persons 
bom  in  any  other  country,  and  not  naturalized  in  it,  the 
plaintiff  making  put  his  case  in  this  latter  respect.  The  same 

(A)  7  Co.  25  a.       (c)  7  Co.  25  a,       (d)  See  WytUjj'fl  Reports,  Farley  v. 
Eariey.        (<r)  7  Co.  25  a.        (/)  7  Co.  6. 
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person  might  also  sustain  one  action  and  fail  in  another,  im 
the  same  country  and  at  the  same  time,  according  as  the  per- 
son, under  ivhom  he  claims,  might  or  might  not  have  been 
bom  under  a  common  allegiance  with  him* 

In  CahzrCs  case  (which  I  principally  resort  to^  because  it 
contains  the  whole  doctrine  upon  this  subject,)  a  definition  is 
given  of  an  alien,  and  it  is  *^  that  he  is  a  subject  that  is  bom 
out  of  the  allegiance  of  the  king,  and  under  the  legiance  of 
another:"(^)  this  definition  presents  to  us  the  only  criterion 
whereby  to  discern  who  an  alien  born  is*  I  say  an  alien  borUy 
because  in  this  country  a  citizen  bom  may  become  an  aijen 
by  expatriation;  and  even  in  England  a  subject  bom  may  be- 
come an  alien  by  the  act  of  the  government,  though  not  by  his 
own  act. 

Much  indeed  is  said  in  Calvin^s  case  about  the  ^^  time  of 
the  birth  being  the  essence  of  a  subject  bom,  &c«;"(A)  but  it  is 
evident  that  the  time  of  the  birth  is  no  further  material  than  as 
explanatory  of  the  principal  question,  viz.  whether  born  with- 
in the  allegiance  of  the  king  or  notf  .This  principal  question 
therefore  may  be  regarded  as  the  sole  one  upon  the  subject- 
It  is  further  said  in  that  case,  that  ^^  natural  legitimation  re- 
spectcth  actual  obedience  to  the  sovereign  at  the  time  of  the 
birth  ;"(2)  but  this  is  still  also  referring  to  the  same  standard. 
It  is  here  to  be  remarked,  that  the  result  fn  CahMs  case  was 
to  discriminate  between  a  Scotch  antenatus  and  postnatus  in 
respect  of  a  legitimation  in  England:  the  time  of  the  birth  was 
therefore  a  very  n\aterial  ingredient  of  the  principal  question, 
and  may  be  regarded  as  the  turning  point  on  which  that  ques- 
tion depended.  It  is  no  wonder  therefore,  that,  in  a  very  long 
report,  and  one  containing  an  abundance  of  extrajudicial  mat- 
ter, the  same  idea  may  be  exhibited  perhaps  in  different  points 
of  view,  and  be  sometimes  so  indistinctly  expressed  as  to 
cause  some  embarrassment. 

In  the  same  case  it  is  adjudged,  that  ^^  the  usual  and  right 
pleading  of  an  alien  bom  doth  lively  and  truly  express  and 
describe  what  he  is,''  and  that  this  pleading  is  both  exclusive 

(  i)  7  Co.  18  b.  (A)  7  Co.  18  b,  (i)  7  Co.  27  a. 
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and  inclusive,  viz.  extra  ligeantiam  domini  regis^  i^c.  et  in* 
Jra  ligeantiam  alterius  regis  J  k)  I  ran  find  no  principle  of  the 
common  law,  which  will  exempt  a  person,  against  whom  the 
above  plea  will  truly  apply,  from  being  considered  as  an  alien 
horn.  I  say  of  the  common  law;  because  by  the  English  statute 
of  29  C  II.  c.  6.  an  exception  is  made  to  this  rule  in  a  parti- 
cular ca8e,(/)  and  perhaps  there  may  be  other  statutory  excep- 
tions. I  hold  it,  therefore,  to  be  an  universal  proposition,  that, 
by  the  principles  of  the  English  law,  no  man  can  sustain  a  real 
action,  unless  he  either  shews  that  this  plea  is  not  true  with  re- 
gard to  him;  or,  that  being  true,  he  forms  an  exception  to  it 
by  virtue  of  some  statutory  provision,  or  by  having,  subse- 
quent to  his  birth  and  before  the  accruing  of  the  action,  be- 
come legitimated  in  the  country  where  the  action  is  instituted; 
or  unless  his  title  to  the  land  is  preserved  to  him  by  treaty  or 
otherwise,  and  the  right  of  suing  is  preserved  by  necessary 
eonsequenc  . 

Some  supposed  exceptions  have  been  confidently  stated 
from  the  English  books,  but  I  flatter  myself  I  shall  be  able  to 
shew  that  they  aU  fall  strictly  within  my  positions.  I  will  now 
proceed  to  examine  them;  and  first,  great  stress  has  been  pla- 
ced, on  the  part  of  the  plaintiffs,  on  a  resolution  in  Calvin^s 
case,  27  a.  (m)  The  resolution  is  as  follows,  viz.  ^^  And  as  to  the 
fourth,  it  is  less  than  a  dream  of  a  shadow,  or  a  shadow  of  a 
dream;  for,  as  it  hath  been  often  said,  natural  legitimation  re- 
specteth  actual  obedience  to  the  sovereign  at  the  time  of  the 
lirth:  for,  as  the  antenati  remain  aliens  as  to  the  crown  of 
England^  because  they  were  bom  when  there  were  several 
kings  of  the  Several  kingdoms,  and  the  uniting  of  the  king- 
doms by  descent,  subsequent,  cannot  make  him  a  subject  to 
that  crown  to  which  he  was  an  alien  at  the  time  of  his  birth; 
so,  albeit,  the  kingdoms  (which  almighty  God  of  his  infinite 
goodness  and  mercy  divert)  should  by  descent  be  divided 
and  governed  by  several  kings;  yet  it  was  resolved,  that  all 
those  who  were  born  under  one  natural  obedience  while  the 
realms  were  united  under  one  sovereign,  should  remain  natu« 

(k)  7  Co.  16  b.  (/)  1  Bl.  372.  (m)  7  Co.  27  <?• 
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ral  born  subjects  and  no  aliens;  for  that  naturalization  due  and 

vested  by  birthright,  cannot,  by  any  separation  of  the  crowns^ 

be  afterwards  taken  away;  nor '  he  that  was  by  judgment  of 

law,  a  natural  subject  at  the  time  of  his  birth,  become  an  alien 

hymch  a  matter  ex  post  facto*  And  in  that  case,  upon  such  an 

accident,  our  postnatus  may  be  ad  fidem  utrtusque  regis^  as 

Bracton  saith,  in  the  before-remembered  place,yb/*427.  Sicui^ 

&c.'' 

An  objection  had  been  made  in  that  case  by  the  defendant, 

that,  *^  if postnati  were  by  law  legitimated  in  Etigiand^  what 
inconvenience  and  confusion  would  follow,  if  the  royal  issue 
should  fail,  &c.  whereby  the  kingdoms  might  again  be  divi- 
ded."(n)  The  judges,  taking  up  this  supposed  case,  gave  the 
answer  to  it,  which  is  above  quoted.  The  objection  having 
reference  to  a  supposed  inconvenience  in  England^  the  answer 
to  it  must  be  considered  under  the  same  restriction.  The 
judges  are  here  of  opinion,  that  in  case  of  dismemberment  of 
the  two  kingdoms,  and  being  governed  by  several  kings^  the 
postnatus  would  still  remain  legitimated  in  England.  This 
supposed  case,  however,  differs  from  the  case  before  us  in  the 
following  particulars:  1st,  The  Scotch  postnattis  in  that  case 
was  bom  under  the  allegiance  of  the  king  of  England*  2dly, 
This  allegiance,  being  by  the  English  decisions,  perpetual,  con^ 
tinues  as  the  king  of  England  continue^^  notwithstanding  the 
postnatus  may  have  fallen  under  a  different  powen  3dly,  Con- 
sequently he  may  truly  be  said  to  be  in  the  language  of  the 
case,  ad  fidem  of  the  king  of  England;  and  4thly,  The  gene- 
ral plea  before  stated,  will  not  exclude  this  postnatus^  for  it 
cannot  be  said  of  him  that  he  was  bom  without  the  allegiance 
of  the  i^ing  of  England, 

But,  in  the  case  before  us,  1st,  The  plaintiffs  were  not  bom 
under  the  allegiance  of  this  commonwealth^  nor  had  contracted 
such  allegiance  at  the  time  of  the  descent  in  question.  2dly, 
There  was  consequendy  no  existing  sllt^Bince  due  from  them 
to  i^,  even  on  the  English  principle,  nor  could  they  be  truly 
said  to  be  ad  fidem  with  respect  to  it;  and  3dly,  The  general 

(n)  7  Co.  26  a. 
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plea  before  stated  would  truly  have  applied  tjp  them  in  both 
its  members*  The  above  resolution^  it  is  also  contended,  will 
go  to  sustain  a  claim  e  converso^  viz.  by  an  English  postnaius 
ID  Scotland^  supposing  the  same  common  law  to  exist  there, 
after  the  supposed  dismemberment;  and  this  view  of  the  case 
is  supposed  to  have  a  strong  analogy  to  the  case  before  us* 
I  have  already  said  that  tfhis  resolution  should  only  be  consi- 
dered with  reference  to  England;  in  relation  to  a  discussion  in 
Scotland^  it  was  no  case  before  the  court;  it  was  wholly  extra- 
judicial: but  upon  principle  I  cannot  see  a  difference.  The 
Eng&sh  poatnatu9  was  as  much  bom  under  the  allegiance  oi^ 
the  king  of  Scotland^  as  the  Scotchman  was  under  that  of  the 
king  of  England.  The  kingdom  of  Scotland  was  (before  the 
act  of  union)  wholly  independent  of  that  of  England^  and 
yamefs  character  of  king  of  Scotland  was  not  merged  in  that 
of  king  of  England*  After  the  supposed  separation,  a  king  of 
Scotland  "woxAA  still  exist;  there  would  be  a  continuation  of  the 
senne  government;  and  the  allegiance  due  to  the  king  of  Scot- 
land 2X  the  time  of  the  birth  (before  the  separation)  would  con- 
tinue to  that  king^  after  that  event.  It  might  truly  be  said  of 
the  English  postnatus^  suibg  in  Scotland^  that  he  was  bom  un- 
der the  allegiance  of  the  king  of  Scotland^  and  was  adjidem 
with  respect  to  htm;  and  the  general  plea,  before  stated,  would 
not  truly  apply  to  him.  The  effect  of  this  supposedMismem- 
berment  therefore,  would  not  be  to  destroy  the  tie  of  alle- 
giance by  destroying  the  correlative  of  the  subject,  by  esta- 
blishing a  different  government  on  the  ruins  of  that  govern* 
ment  to  which  the  allegiance  was  originally  due;  but  to  trans- 
fer and  continue  to  the  persons  of  two  iings^  that  allegiance 
which  before  was  due  to  one.  1  shall  presently  attempt  to 
shew,  that,  under  the  doctrines  of  those  times,  (as  derived  from 
a  feudal  origin,)  it  was  no  novelty  for  a  subject  to  owe  alle- 
giance to  two  or  more  sovereigns.  In  this  supposed  case, 
therefore,  quacunque  via^  there  would  be,  according  to  the 
English  decisions,  an  existing  allegiance  due  to  the  king  in 
either  country,  which  would  capacitate  the  plaintiff  to  sustain 
the  action.  This  supposed  case  of  a  dismemberment  there- 
fore, entirely  extrajudicial  and  hypothetical  as  it  is,  only  pro- 
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ceeds  up6n  the*  idea  of  a  separation  of  the  crowns^  of  a 
descent  to  several  kings;  it  does  not  put  the  case  of  a  destruc- 
tion of  the  kingly  government.  It  goes  upon  the  idea  of  the 
continuation  of  the  same  government^  though  under  different 
tings,  and  a  consequent  continuation  of  the  original  aUegi- 
ance:  it  is  therefore  entirely  different  from  the  case  of  the  de- 
struction of  the  tie  of  allegiance  by  the  erection  of  a  new  and 
different  government  upon  the  ruins  of  the  old.  Every  posi- 
tion to  be  found  in  the  English  cases  of  this  era,  proceeds,  at 
most,  upon  the  former  idea.  The  right  of  revolution  and 
erecting  a  new  government  was  not  an  admitted  doctrine  of 
the  day:  it  was  incompatible  with  the  jure  divino  ideas  which 
then  prevailed.  May  we  not  then  say  with  confidence,  that 
the  ca^e  now  before  us  had  never  entered  the  minds  of  the 
English  judges?  And  that  their  decisions,  even  where  gene- 
mi,  shall  not  be  applied  to  a  case  in  which  the  grounds  and 
reasons  of  their  actual  decision  fail  us,  and  which  those  judges 
most  certainly  never  contemplated.  These  same  ideas  must 
be  borne  in  mind,  while  we  examine  a  quotation  from  Bracton^ 
427.  which  is  also  much  relied  on,  on  the  part  of  the  plaintiffs. 
That  quotation  says,  "  there  are  sofne  Frenchmen  in  France 
§tdfidem  utriusque  regis,  and  always  were  so,  both  before  and 
since  the  loss  of  Normandy,  and  who  plead  here  and  there,  h^- 
esiuse  ad Jidem  utriusque  regis.^\o)Thf.  Frenchmenhercdllxxded 
to  were  Normans,  bom  under  the  allegiance  of  tht  king  ofEng^ 
land  whilst  he  had  possession  of  Normandy.  It  is  here  to  be 
Kemarked,  that  the  loss  of  Normandy,  which  Bracton  speaks 
of,  happened  in  the  reign  of  king  John,  and  in  the  year 
1205;(/»)  and  that  Bracton  wrote  in  the  reign  of  Henry  in.(^) 
which  reign  began  in  the  year  1216:  so  that  this  quotation 
evidently  *means  those  Normans  bom  whilst  Normandy  was 
subject  to  England,  very  many  of  whom  may  be  reasonably 
supposed  to  have  been  yet  alive  when  Bracton  wrote.  Because 
they  were  bom  under  the  allegiance  of  the  king  of  England, 
they  remained  legitimated  in  England,  by  the  English  doc- 
<trines,  even  after  the  loss  of  Normandy,  and  were  still  consi- 

(o)  7  Co.  27,        ip)  2  Hume,  55.  (q)  7  Co.  20  A. 
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dered  as  ad  jidem  with  respect  to  the  king  of  England;  but 
they  were  also  born  under  the  allegiance  of  the  king  of  France* 
Normandy  was  a  fief  holden  under  him:  the  king  of  England 
was,  in  respect  of  it,  a  vassal,  and  the  king  of  France  his  liege 
lord;  and  there  are  many  instances  to  be  found  in  the  history 
of  both  nations  of  the  kings  of  England  doing  homage  to  the 
French  monarchs,  in  respect  of  the  possessions,  which  they 
held  on  the  continent.  By  the  feudal  law,  ^^  allegiance^  proper- 
ly speaking,  is  due  to  the  lord  paramount  or  sovereign."(r) 
Under  this  idea,  therefore,  those  Normans  owed  allegiance 
emphatically  to  the  French  king;  and,  in  consequence  of  this 
adiegiance  it  was,  that  they  were,  by  the  principles  of  the 
common  law,  permitted  to  sue  in  France.  In  illustration  of 
this  position  we  find  it  resolved  in  Calvin^s  case,  *^  that  those 
who  were  bom  in  Wales  before  12  Ed.  L  whilst  it  was  a  dis- 
tinct kingdom,  were  natural  bom  subjects,  (as  to  England) 
because  holden  of  England^  or  within  die  fee  of  the  king  of 
£ngland*^\s)  These  Welchmen  therefore,  might,  as  well  as 
the  Normans^  sue  in  both  countries,  and  for  the  same  reason, 
to  wit:  because^  and  only  because^  they  owed  allegiance  to  both 
sovereigns.  Whilst  I  am  upon  this  subject  of  allegiance,  I  will 
refer  to  1  HaU?8  P.  C.  58.  et.  seq.  who  fully  and  elaborately 
proves,  that  there  might  be,  and  really  was,  in  many  instan- 
ces, several  allegiances  due  from  a  subject  to  several  sove- 
reigns. Thus,  in  page  66,  he  tells  us,  that  when  Henry  IL 
made  his  eldest  son  king  of  England  in  his  lifetime,  so  that 
there  was  rex  pater  and  rexfiRus^  and  when  William  king  of 
Scotlandy  jiad,  at  the  same  time,  done  homage  to  Henry  the 
son  for  his  kingdom,  saving  the  faith  due  to  Henry  the  father: 
these  several  kings,  though  subordinate  in  respect  of  each 
other,  were  sovereigns  in  respect  of  their  subjects;  and  the 
subjects  of  Scotland  owed  an  allegiance  to  their  king^  saving 
their  faith  to  the  kings  of  England^  father  and  son,  and  an  al- 
legiance to  Henry  the  son^  saving  their  faith  to  Henry  the^a^ 
ther.{t)  It  follows,  that  these  Normans^  referred  to  by  Brae- 
tbn^  owed,  at  their  birth,  an  allegiance  to  both  kingSy  (viz.  of 

Cr)  X  Bl.  Com.  ^7.  (#)  r  Co.  tS  *.  (e)  1  Haie,-6a: 
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England  and  France^)  and  this  allegiance  continuing  during 
their  lives,  upon  the  principles  of  the  English  law,  they  cotdd 
always  be  said  to  be,  in  the  language  of  the  case,  adjidtnt 
%ttrtusqut  regis.  BhcAstone^  in  confirmation  of  this  position, 
of  owing  several  allegiances,  admits,  that  a.  natural  subject  of 
one  prince,  may,  even  by  his  own  act,  subject  himself  to  ano'^ 
thefy  though  he  may  thereby  bring  himself  into  straits  and 
difficulties. (u)  Without  inquiring  into  those  difficulties,  or 
diifering  the  case  of  two  several  allegiances,  produced  by  a 
revolution,  or  an  act  of  the  government,  from  that  produced 
by  the  act  of  the  party  himself,  this  quotation  is  decisive  to 
shew  that  a  natural  bom  subject  may  owe  allegiance  to  more 
sovereigns  than  one,  even  since  the  destruction  of  the  feudal 
system.  Am  I  not  correct,  therefore,  in  accounting  for  all  these 
supposed  exceptions,  by  shewing,  that  in  every  instance  there 
3ra8  an  existing  allegiance  due  from  the  party  suing  to  the 
respective  sovereigns? 

I  have  said,  and  I  repeat,  th^t>  no  position  by  any  of  the 
English  judges  was  predicated  upon  the  idea  of  the  erection 
of  a  new  and  different  government.  If  there  be  any  such,  let 
it  be'  produced.  Are  we  not  then  to  consider  ours  as  a  netu 
case^  not  contemplated  nor  provided  for  by  the  English  deci- 
sions. The  reign  of  James  I.  was  not  an  era  when  the  judges 
were  independent  enough  to  have  dared,  or  would  have  beea 
permitted  (see  1 1  Co.  Rep.  passiiti,  to  prove  this)  to  argue 
upon  a  supposition  of  a  destruction  of  the  kingly  government* 
That  loyal  and  devout  spirit,  which  caused  the  judges  in  Cal- 
vin^s  case  (27  a)  so  much  to  deprecate  a  descent  of  the  king- 
dom to  several  kings;  that  slavish  devotion  of  the  judges  to 
the  will  of  king  Janies^  which,  in  relation  even  to  this  very 
case  of  Cahin^  Hume  remarks  with  censure,  in  more  passages 
than  one  of  his  history  (see  voL  5.  SSAf^  and  vol.  6.  169.)^ 
while  it  goes  far  to  destroy  the  authority  of  the  decision^ 
would  not  have  permitted  them  for  a  moment  to  contemplate 
the  idea  of  the  erection  of  a  popular  government  upon  the 
ruins  of  a  throne,  deemed,  in  the  mania  of  the  times,  to  have 

(jf)  T^cker'ft  BI.  voVvl.  part  2.  370. 


AND  MISCELLANEOUS  REPERTORY.  33 

been  held  by  divine  authority.  In  the  total  absence  therefore 
of  a  case  of  this  kind,  either  actual  or  contemplated^  in  the 
Engksh  authorities,  we  must  reason  only  from  analogy.  It  is 
held  in  Cowper^s  Reports,  page  208,  "  first,  that  a  country 
conquered  by  the  British  arms  becomes  a  dominion  of  the 
king  in  right  of  his  crown,  &c*;  and,  secondly,  that  the  con- 
quered inliabitants,  once  received  under  the  king's  protection, 
become  subjects^  and  are  universally  to  be  considered  in  that 
light,  and  not  as  enemies  or  aliens."(9)  And  in  1  BL  Com. 
103,  the  reason  of  this  privilege  is  given:*  it  is,  ^'  that  in  order 
to  put  an  end  to  hostilities,  a  compact  is,  either  expressly  or 
tacidy,  made  between  the  conqueror  and  conquered,  that,  if 
diey  will  acknowledge  the  victor  for  their  master,  .h^  will  treat 
them  in  future  as  subjects  and  not  as  enemies.''(w)  Now,  no- 
thing can  be  clearer  than  that  if  the  whole  territory  of  the  bel* 
ligerent  nation  is  not  conquered,  the  inhabitants  of  the  uncon-- 
quered  part  continue  to  be,  in  respect  of  the  sovereign  of  the 
part  conquered,  enemies  and  aliens:  enemies  during  the  war 
and  aliens  after  the  peace*  They  do  not  become  subjects  of  the 
conquering  power,  and  are  not  to  be  considered  in  that  light, 
because  they  have  not  submitted  to  the  conqueror  nor  by  any 
compact  entided  themselves  to  the  privileges  of  subjects;  and 
yet  they  were  once  inheritable  in  the  country  conquered,  and 
can  say  as  much,  as  the  present  plaintiffs  can  say  in  respect  of 
the  territory  of  Virginia^  viz-  that  at  the  time  of  their  birth 
they  were  legitimated  here*  The  people  themselves  who  are 
conquered  are  legitimated  by  virtue  of  the  implied  compact 
only,  and  cannot  claim  such  legitimation  by  the  paramount 
title  of  having  been  at  the  time  of  their  birth  inheritable  in 
that  territory  under  anorA^r  sovereign.  If,  then,  the  territory 
of  Virginia  had  been  conquered  from  Great  Britain^  in  the 
ordinary  way,  by  an  existing  sovereign,  there  is  no  doubt  but 
that,  upon  the  foregoing  principles  of  the  common  law,  the 
residuary  subjects  of  the  British  empire,  not  residing  here, 
nor  contracung  an  allegpiance  to  the  conquering  power,  would 

(«)  Cowp.  308.  (w)  1  Bl.  103. 
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have  remsiined  aliens,  as  to  the  sovereignty  established  here 
by  such  a  conquest* 

I  confess  I  cannot  see  a  di (Terence  between  that  case  and 
ours.  I  see  no  difference  in  this  respect  between  a  change  of 
the  sovereignty  of  Virginia  effected  by  an  existing  sovereign 
and  by  a  sovereign  merely  coeval  with  the  change;  and  I 
should  be  sorry  to  be  obliged  to  admit,  that  a  people,  forming 
a  government  by  compact,  have  not  as  ample  power,  both  to 
confer  rights  upon  the  members  of  such  compact,  and  to  ex- 
clude the  rest  of  the  world  from  a  participation  of  them,  as  a 
conqueror  dictating  at  the  point  of  his  sword:  nor  can  I  agree 
that  the  natural  (though  silent)  operation  of  a  compact-govern- 
ment, is  less  efficacious,  in  either  respect,  than  that  which, 
as  to  those  particulars,  is  produced  by  a  conquest*  I  conclude* 
therefore  that,  according  to  the  acknowledged  doctrines  of  the 
English  common  law,  all  the  beforementioned  supposed  ex- 
ceptions are  referrible  to  a  principle  which  does  not  exist  in 
our  case,  I  mean  that  of  a  continuing  and  existing  allegiance; 
that  the  case  before  us,  of  the  erection  of  a  different  govern- 
ment, and  the  destruction  of  the  ancient  tie  of  allegiance,  had 
never  entered  the  minds  of  the  English  judges,  when  they 
were  so  copiously  and  so  extrajudicially,  (in  Cahin^s  case) 
dealing  out  their  doctrines  on  this  subject;  that,  if  it  had, 
they  could  not  have  sustained  the  pretensions  of  the  plaintiffs  ^ 
in  the  present  instance  without  revolting  against  and  over- 
throwing their  own  admitted  principles;  and  that,  as  far  as^ 
we  can  judge  by  analogy,  the  principles  of  the  English  law 
authorise  us  to  say,  that,  in  the  actual  case  before  us,  an  En- 
glish court  itself  would  render  judgment  in  favour  of  the  de- 
fendant. 

This  view  of  the  subject  supersedes  the  necessity  of  saying 
much  on  the  second  branch  of  my  inquiry;  namely,  how  far 
the  English  doctrines  on  this  subject  are  controlled  by  the 
principles  of  the  revolution  and  the  provisions  of  our  consti- 
tutional and  legislative  acts*  If  the  actual  principles  of  the 
English  law  will  suffice  for  the  defendant  in  the  case  before 
us,  that  defendant  holds  a  much  stronger  ground  in  this 
country,  and  in  this  court,  which  must  reject  such  of  those 
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principles  as  are  heterogeneous  to  our  republican  institutions. 
All  the  English  decisions  upon  this  subject  are  bottomed  upon 
three  main  principles,  neither  of  which  can  be  admitted  in 
the  case  before  us.  They  are,  1st,  That  allegiance  is  perpetual, 
and  cannot  be  renounced  by  the  subject.  2dly,  A  supposition 
of  the  continuation  of  the  same  sovereignty,  to  which  this 
perpetual  allegiance  was  originally  due;  and  3dly,The  charac- 
ter of  that  allegiance  by  the  English  law  is,  that  it  is  due  to 
the  person  of  the  sovereign,  and  not  to  his  political  charac- 
t€T.{pc)  As  to  the  last  position,  we  have  happily  no  king  to 
whose  sacred  person  this  allegiance  may  be  said  to  be  due.  It 
is  the  government  only  which  aifords  protection  to  the  citizen, 
and  to  this  government  only,  which  is  perpetually  changing 
as  to  the  persons  who  administer  it  though  itself  is  perma- 
nent, the  allegiance  of  the  citizen  is  due.  As  to  the  second 
position,  I  need  not  repeat  that  the  Americans  have  erected  a 
different^  as  well  as  a  new  government.  The  first  position 
requires  rather  more  consideration.  The  decisions  by  the 
English  courts  at  remote  and  arbitrary  periods,  au4.  the  mii- 
nicipal  treatises  of  that  country  bottomed  thereon,  have  de- 
Bied  the  existence  of  a  great  natural  right:  I  mean  the  right 
of  expatriation.  It  is  the  character  of  the  common  law  that  it 
draws  from  various  sources,  is  compounded  of  parts  of  va- 
rious taws  and  codes,  and  refers  to  various  arts  and  sciences. 
It  is  also  a  maxim  of  that  law  that  **  cUi  libet  in  sua  arte  ere* 
dendum  est;**  and  Lord  Coke  tells  us,  somewhere,  that  it  is 
htxX'^r  *'*' petere  fontes  qtiam  sectari  rivulos**  Shall  we  not,  un- 
der the  sound  sense  of  these  maxims,  correct  the  mistakes  of 
a  municipal  code,  touching  a  question  of  general  law,  by 
referring  to  the  fountain  from  which  itself  has  drawnf  Shall 
we  decide  a  question  of  natural  right  and  of  general  law,  by 
referring  to  the  most  approved  writers,  and  to  the  sense  of  the 
rvorU  on  that  subject,  or  shall  we  be  governed  by  the  pnrticu* 
lar  municipal  codes  of  a  particular  country?  I  believe,  that 
this  position  of  the  English  judges  has  ahvays  stood  condemned 
by  the  most  enlightened  writers  upon  natural  law.    I  mean 

(*)  Tuck,  Bl.  vqL  1,  part2»  p.  371. 
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not  (as  being  unnecessary  in  the  present  case)  to  investigate 
this  point  at  this  time;  but  I  beg  to  refer  to  the  new  edition  of 
Bhakstoncy  vol.  1,  part  2,  note  k^  p.  90,  where  the  editor 
has  elaborately  discussed  the  subject,  and  his  conclusions  seent 
fully  to  sustain  my  position.  See  also  Vattel^  p.  1  TO.  $  220. 
p.  172.  $223.  I  rather  chuse  to  refer  to  the  sublime  princi- 
ples contained  in  the  declaration  of  independence,  and  in  the 
Virginia  bill  of  rights,  consecrating  the  right  of  expatria- 
tion; to  the  memorable  assertion  of  that  right  by  the  American 
people,  who,  sword  in  hand,  expatriated  themselves  from  the 
government  which  had  tyrannized  over  them;  to  the  limited 
and  qualified  adoption  of  the  common  law  as  a  part  of  Our 
code;  and  to  that  dignified  act  of  the  Virginia  legislature, 
which  prescribed  the  mode  of  effecting  an  expatriation,  but 
did  not  presume  to  bestow  the  right.(y)  While  these  great 
authorities  destroy  some  of  the  main  pillars,  on  which  the 
English  doctrines  on  this  subject  are  founded,  the  Virginia 
legislature,  by  several  acts,  have  declared  who  shall  be  deem- 
ed citizens  and  who  aliens.  Under  those  acts,  the  plaintiffs, 
at  the  time  of  bringing  the  action  in  question,  must  have 
fallen  into  the  latter  class.  It  has  been  supposed  by  some  that,  , 
inasmuch  as  the  act  of  May  17/9,  ch.  55.^  after  declaring  / 
who  shall  be  deemed  citizens,  declares  that  all  others  shall  be 
deemed  aliens;  and,  as  in  a  subsequent  act  (October  1783,  ch* 
16.)  on  the  same  subject,  this  latter  declaration  is  omitted;  that 
the  last  law  is  to  receive  a  more  enlarged  construction  in  rela- 
tion to  aliens  than  the  former.(z)  These  answers  occur  to  me 
however  to  this  position.  1st,  As  every  man,  according  to  the 
English  doctrine,  is  either  ^^  an  alien  bom,  or  a  subject 
born,^'(^)  ^"^>  according  to  those  doctrines,  as  here  received^ 
is  either  an  alien  or  a  citiaten,  it  was  perhaps  a  work  of  supe- 
rerogation, after  declaring  who,  and  who  only,  should  be 
deemed  citizens,  to  declare  also  who  should  be  deemed  aliens; 
and  2dly,  that  position  proves  too  much,  for  it  would  equally 
legitimate  the  subjects  of  all  other  countries  in  the  world  aa 
of  England^  whereas  the  same  authority  seems  to  think  that 

( j)  Oct.  1783  ch.  16.    («)  Tuck.  BL  vol.  2,  p.  62.  Append,    {a)  7  Ca.  601. 
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the  omission  was  produced  by  the  intermediate  conclusion 
of  the  treaty  of  peace  between  America  and  England*  To  say 
oothing  of  the  absurdity  of  the  leg;islature's  doing  away,  in 
the  gross,  the  disabilities  of  alienage,  when  at  the  same  time 
it  was  granting,  in  detail,  the  right  of  citizenship,  it  is  con- 
trary to  all  fair  deduction  to  infer  a  conclusion  which  is  very 
general  and  extensive  from  a  cause  which  is  limited  and  parti* 
cular.  Such  is  the  coastruction  which  I  deem  myself  obliged 
to  adopt  in  the  present  instance.  If  the  adherence  of  the  British 
sidrjects  to  their  own  government,  on  the  erection  of  our  go- 
vernment in  1776,  has  thrown  them  into  the  class  of  aliens  by 
election^  a  definition  I  think  properly  apphed  to  them  in  the 
new  edition  of  Blackstone^  (see  vol.  1.  part  2.  append,  p.  102.) 
they  stand  on  as  good  a  footing  as  our  own  expatriated  citi- 
zens* Subjects  of  foreign  nations  have  no  reason  to  complain 
at  receiving  the  same  measure  as  is  dealt  out  to  our  own  citi- 
zens, unless  they  have  ulterior  rights  secured  by  treaty.  Such 
a  treaty  would  be  neither  natural  nor  reasonable;  but  if  such 
a  one  exists,  it  must  probably  have  its  eiFect.  Whether  there 
be  any  such  treaty-rights  in  the  present  instance  we  shall  pre- 
sently inquire.  These  British  subjects  have,  however,  less 
pretensions  to  sue  than  our  own  expatriated  citizens;  for  the 
latter  can  say,  which  the  former  cannot,  that  they  were 
once  under  the  allegiance  of  the  commonwealth  of  Virginia; 
nay,  in  some  instances  that  they  were  born  under  the  alle- 
giance of  diis  commonwealth.  Why  then  shall  we  not  consi- 
der them  as  expatriated,  in  respect  of  the  commonwealth  of 
r«r^ifi/flr?— expatriated  by  having  refused  to  yield  to  us  their 
allegiance,  and  to  unite  their  destiny  with  ours. 

I  have  thus  chosen  to  consider  the  pretensions  of  the  ante* 
nati^oTy  in  other  words,  the  common  law  doctrines  of  legitima- 
tion, somewhat  at  large;  because  these  doctrines  have  been 
often  (Massed  upon  this  court,  and  particularly  in  the  case  of 
Fairfax  v.  Commonwealth^  and  have  received  countenance 
finom  the  opinion  just  delivered.  In  all  the  elaborate  discus- 
sions, which  have  taken  place  in  this  court  upon  this  subject, 
there  has  been  heretofore  no  difference  of  opinion  upon  this 
point  as  far  as  I  have  understood  the  judges:  and  our  hts 
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venerable  president,  who  did  not  sit  in  those  causes,  has  in* 
formed  me,  since  they  were  determined,  that  he  entirely 
agreed  with  the  court  in  opinion  upon  this  subject*  But  for  the 
foregoing  considerations,  I  might  perhaps  have  saved  myself 
this  trouble;  for  it  appears  that  both  the  treaty  of  peace  and 
the  treaty  of  1794  have  repudiated  the  pretensions  of  the  an- 
tenatit  the  latter  treaty  does  not  immediately  apply  to  this 
case,  and  would  not  now  be  mentioned,  but  as  corroborating 
and  explaining  the  former.  That  treaty  abandons  those  pre- 
tensions, by  setting  up  a  new  criterion,  viz.  the  actual  hold" 
ing  of  the  property  at  the  epoch  of  its  date.  In  setting  up 
this  epoch,  and  establishing  a  new  criterion  in  relation  to  the 
antenati^  (if  it  regards  them  at  all)  that  treaty  enlarges  the 
common  law  pretensions,  which  respect  the  period  of  our 
actual  separation  from  Britain:  and  by  superadding  the  other 
requisite^  (an  actual  holding)  it  also  abridges  those  preten- 
sions for  all  the  residue  of  the  lives  of  the  antenati  subse- 
quent to  the  date  of  the  treaty.  In  thus  enlarging  and  abridge 
ing  the  common  law  pretensions  of  the  antenati^  am  I  not 
correct  in  saying  that  the  treaty  of  1794  has  set  up  an  entirely 
new*  rule,  and  has  abandoned  those  pretensions  altogether? 
So,  with  respect  to  the  treaty  of  peace,  the  case  is  precisely 
the  same,  if  it  be  considered  as  relating,  at  all,  to  the  laws  of 
alienage  of  the  several  states,  and  the  epoch  of  its  signature 
be  resorted  to  as  protecting  from  those  laws  the  property  then 
holden;  and  this  perhaps  is  the  most  that  has  hitherto  been 
contended  for.  But  if  we  carry  the  exemption  still  further,  if 
we  contend  that  that  treaty  protects  British  property  in  this 
countr}'  through  all  time,  there  is  still  less  reason  to  contend 
for  the  rights  of  antenati^  or,  rather,  an  infinitely  stronger 
reason  for  their  abandonment*  In  that  case,  which  is  the  pre- 
sent case,  (for  the  descent  in  question  was  cast  in  1767)  a 
bolder  and  stronger  ground  is  taken  in  favour  of  all  British 
subjects,  who  may  chance  at  any  time  to  purchase  or  inherit 
lands  in  this  country*  It  is  most  clear  then  that  both  those 
treaties  (if  the  treaty  of  peace  has  any  relation  to  the  subject) 
have  immolated  this  pretension  of  the  antenatij  (if  it  would 
have  otherwise  applied  in  this  country)   by  taking  a  new 
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ground  on  die  subject.  This  the  British  government  was  fully 
competent  to  do  on  the  part  of  its  subjects,  however  inade- 
quate the  power  of  congress,  in  forming  the  treaty  of  peace, 
might  be,  to  affect  or  destroy  the  municipal  rights  of  the  se- 
veral states. 

We  come  next  to  consider,  somewhat  more  at  large,  the 
application  and  effect  of  the  treaty  of  peace  in  arresting  the 
operation  of  the  laws  of  alienage  of  the  several  states. 

Under  this  head  I  will  consider,  for  greater  perspicuity, 
the  rights  of  British  subjects  in  a  fourfold  point  of  view.  I 
say  British  subjects,  and  not  antenati^  because  that  ground 
of  title,  as  I  have  just  endeavoured  to  shew,  is  entirely  aban- 
doned by  that  treaty.  I  will  consider  those  rights,  first.  In  re- 
lation to  land  actually  holden  by  such  subjects,  in  this  country, 
at  the  epoch  of  our  separation,  or  declaration  of  independence: 
a  right  of  this  sort  not  existing  in  the  present  case,  this  topic 
will  be  but  slightly  and  incidentally  touched.  2dly,  In  relation 
to  lands  purchased  by  such  subjects  in  this  country,  since  the 
epoch  last  mentioned,  and  which,  if  they  be  aliens,  enure  to 
the  commonwealth  by  way  of  ^^  forfeiture."  3dly,  In  relation 
to  such  lands,  as,  since  that  epoch,  have  descended  to  such 
subjects,  and  which,  if  they  be  aliens,  enure  by  way  of 
^  escheat."  Every  thing  said  on  those  two  points  will  apply, 
a  fortiori^  to  the  case  now  before  us,  being  that  of  a  descent 
cast,  since  the  date  of  the  treaty.  And  4thly,  In  relation  to  the 
capacity  of  such  subjects,  to  sue  for  lands  so  holden,  pur* 
chased,  or  descending,  as  the  case  may  be.  In  laying  down 
these  points,  I  must  be  permitted  to  cling  with  equal  pleasure 
and  pertinacity  to  the  epoch  of  our  declaration  of  indepen- 
dence, rather  than  that  of  the  treaty  of  peace,  as  erecting  us 
into  an  independent  nation;  as  affording  that  precise  point  of 
time,  to  which  alone  the  treaty  applies,  (if  it  applies  at  all) 
In  arresting  the  laws  of  alienage  of  the  several  stipes;  I  must 
cling  to  this  epoch,  because  the  United  States,  on  that  day, 
for  the  many  weighty  reasons  then  declared,  dissolved  for 
ever  the  connexion  antecedentiy  existing  between  us  and 
Great  Britain;  because,  in  the  emphatic  language  of  the  FfV- 
^fnja  constitution,  the  many  acts  of  misrule,  therefore,  com- 
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mitted  by  the  British  king,  had  dissolved  his  government 
over  us:  because  the  whole  fabric  of  the  old  govemmeDt  was 
in  truth  totally  annihilated  and  destroyed,  by  that  king's  with- 
drawing his  protection  from  us  and  our  abjuring  our  allegiance 
to  him:  and  because  the  British  nation  itself  has  conceded 
this  point  by  admitting,  in  the  treaty  of  peace,  (Art.  1*)  that 
**  it  treats  with  the  United  States  as  free,  sovereign,  and  in- 
dependent states,"  and  not  as  revolted  subjects;  thereby 
clearly  relating  in  that  treaty  to  the  era  of  our  declaration  of 
independence.  Away  then,  with  that  absurd  and  slavish  doc- 
trine which  would  derive  every  thing  from  the  recognition  - 
and  bounty  of  the  British  king;  would  postpone  for  nearly 
eight  years  our  title  to  rank  among  the  independent  nations  of 
theeanh,  and  degrade,  for  the  same  period,  all  our  laws  and 
resolutions  to  the  level  of  usurped  and  unauthorized  acts*  We 
date  our  independence  from  this  era,  on  grounds  paramount 
to  any  thing  in  the  power  of  that  king  to  grant  or  to  do;  we 
treated  with  him  for  peace^  but  not  for  independence;  we  asked 
him  to  put  an  end  to  the  war,  but  not  to  sanction  a  govern- 
ment already  established  upon  the  only  just  basis,  the  consent 
of  the  governed. 

I  would  construe  the  general  words  of  the  treaty  to  relate 
to  this  epoch,  not  only  for  the  abovementioned  reasons,  but 
because  in  truth  that  great  event,  in  connexion  with  the  laws 
of  alienage  of  the  several  states,  drew  a  prominent  line  of 
distinction  in  relation  to  lands  acquired  in  this  country  by 
British  subjects.  While  it  exhibits  all  lands  previously  acqui- 
red and  then  holden  in  this  country,  as  being  lawfully  ac- 
quired under  the  faith  of  existing  laws,  and  entitled  to  the 
*  attention  of  the  contracting  parties,  it  throws  into  the  class  of ' 
nullities  and  of  illegal  and  unauthorized  acts,  all  posterior  ac- 
quisitions of  lands  by  British  subjects*  Powerful  reasons 
existed  therefore,  on  this  ground,  for  embracing  the  epoch 
of  our  independence,  rather  than  that  of  the  treaty,  for  apply^ 
ing  that  instrument  to  the  arrestation  of  the  laws  of  alienage 
of  the  several  states,  admitting,  tor  the  present,  that  it  relates 
at  all  to  such  laws*  On  the  part  of  the  United  States  the  great 
considerations  just  stated,  (to  say  nothing  of  others,  which 
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will  be  presently  noticed,)  must  have  had  great  weight;  and 
the  British  king  mighty  on  his  part,  (while  he  admitted  him* 
self  bound  to  treat  for  a  guaranty  of  lands  fairly  acquired  bf 
his  subjects  in  this  country  before  that  epochj  have  justly 
considered  himself  absolved  from  any  obligation  to  create  or 
at  least  enlarge  tides  in  favour  of  his  subjects  to  support  and 
extend  that  nullity  of  an  interest  acquired  here,  by  them,  aftei: 
the  commune  vinculum  was  broken* 

In  contemplating  the  eifect  of  the  treaty  of  peace  upon  the 
case  before  us,  I  will  first  consider,  as  being  a  stronger  case 
for  the  plaintiffs  than  that  of  a  right  accruing  by  ^^  escheat," 
tfa^  right  of  the  commonwealth,  by  way  of  ^^  forfeiture,"  to 
hmds  purchased  by  British  subjects  since  the  era  of  our  inde- 
pendence* The  words  of  the  treafy,  which  are  supposed  to 
have  an  effect  on  the  present  question,  are  that  ^^  there  shall 
be  no  future  confiscations  made."  (Art*  6.)  What  is  the  import 
and  extent  of  the  terift  ^^  confiscations"  here  used? 

The  right  of  the  commonwealth  to  lands  purchased  by  an 
alien  is  an  ordinary  right  derived  from  the  common  law*  It 
exists  at  all  times;  it  is  independent  of,  and  does  not  arise  out 
c£,  a  state  of  war*  In  the  present  case,  it  resulted  to  the  com- 
monwealth from  the  establishment  of  a  new  government  here, 
■and  the  nonaccession  of  the  plaintiffs  to  that  government 
prior  to  the  commencement  of  their  claim*  Although  in  &ct 
the  plaintiffs  were  enemies  to  this  country  from  the  com- 
mencement of  our  hostilities  with  Britain^  they  were  not, 
legally  speaking,  aliens^  until  &e  erectfon  of  our  new  govern- 
ment* Anterior  to  that  event,  the  right  now  in  question  could 
nothave  resulted  to  the  commonwealth*  So,  on  the  other  hand, 
if  the  erection  of  our  new 'government  had  preceded  or  been 
unaccompanied  by  a  state  of  war,  the  right  in  question  would 
have  .resulted,  as  well  prior  as  subsequent  to  the  existence  of 
hostilities*  Therefore  it  is  that  I  say  this  right  does  dot  arise 
out  of  a  state  of  wan  it  results  from  a  mere  municipal  regu- 
lation* It  accrues,  not  because  the  person  purchasing  is  an 
enemy,  but  because  he  is  an  alien*  It  is  not  a  right  pointed 
against  the  subjects  of  a  particular  power,  with  whc^m  we 
may  chance  to  be  at  war,  but  against  the  subjects  of  all  foreign 

Vol.  Ill*  F 
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nations  whatsoever*    This  right  is  by  the  common  lawyers 
technically   denominated  a    "  forfeiture."     "  Forfeitures  of 
lands  and  goods  for  olTences,"  (and  this  right  is  founded  on 
the  offence  of  an  alien  in  presuming  to  purchase  lands  contrary 
to  law;,(u)  says  sir  William  Blacistone,  "  are  called  by  the 
civilians  bona  confiscataj  because  they  belonged  to  ihe^scus 
or  imperial  treasury,  or,  as  our  common  lawyers  term  them, 
bona  forisJacta.^\b)  Indeed  Lord  OAe  seems^  in  one  passage, 
to  consider  "  confiscation"  and  "  forfeiture"  as  synonymous 
terms,  (c^  And  the  author  of  the  Commentaries  appears  also, 
in  a  few  passages  of  his  work,  to  have  used  the  term  **  confis- 
cation" as  descriptive  of  a  forfeiture  into  the  treasury;  but, 
keeping  in  view  the  distinction  which  this  elegant  and  accurate 
writer  has  taken  between  the  terms  as  above  stated,  the  one 
being  a  civil  law  and  the  other  a  common  law  term,  and 
finding  that  he  has  expressly  treated  of  the  right  now  in  ques- 
tion in  a  chapter  headed  "  Title  by  Forfeiturc,"(</)  I  m^st 
conclude  that  the  technical  and  appropriate  term  descriptive 
of  this  right  is  forfeitur€^  and  not  confiscation*^^    At  least  it 
must  be  granted,  and  that  is  sufficient  for  my  purpose,  that 
the  former  is  a  much  more  usual  and  proper  term  than  the 
latter  to  designate  the  right  in  question.    I  urge  it,  as  a  very 
respectable  authority  in  favour  of  this  opinion,  that  the  con- 
stitution of  Virginiay  in  transferring  this  among  other  rights 
from  the  king  to  the  commonwealth,  uses  the  terms  ^^  es- 
cheats, penalties  and  forfeitures,"  without  making  any  men- 
tion of  ^'  confiscations."(^)    I   admit  that,  where  the  term 
confiscation  shall  occur  in  a  treatise  or  instrument .  relating 
only  to  the  common  law,  it  shall  there,  from  obvious  necessity, 
be  taken  as  synonymous  with  ^^  forfeiture;"  and,  indeed,  in 
any  other  treatise  or  instrument,  where  the  term  may  not 
otherwise  be  satisfied,  or  where  it  appears  evident  it  was  in- 
tended to  have  that  extensive  signification.    But  on  the  other 
hand  in  instruments  which  concern  the  civil  law,  or  the  jus 
bellij  it  is  reasonable  to  tie  up  the  meaning  of  the  term  ponfis^ 

(a)  1  Bl  Com.  372.  2  Bl.  274.        (b)  1  Bl.  299.       (c)  3  Ins.  227. 

W)2BL367.       (e)  Art.  20. 
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cation  to  forfeitures  of  that  kind,  or  rather  to  understand  the 
word  in  its  proper  and  legitimate  signification:  it  would  be 
unnatural  and  unnecessary  in  that  case  to  extend  it  so  as  to 
comprehend  forfeitures  arising  only  from  the  common  law. 
Besides  this  ordinary  and  municipal  right  of  forfeiture,  there 
is,  as  I  have  before  said,  an  extraordinary  one  accruing  to 
belligerent  nauons  of  confiscating  the  property  of  their  ene- 
mies. This  right  does  not  await  and  attend  on  the  contingent 
event  of  a  purchase  by  or  descent  to  an  alien;  it  affects  pro- 
perty then  actually  holden  by  the  enemy.  It  is  not  carried 
into  effect  by  the  ordinary  course  of  the  municipal  laws;  the 
property  is  seized  and  confiscated  by  an  extraordinary  act  of 
the  government  of  the  belligerent  nation.  It  is  seized,  not  be- 
cause it  is  the  property  of  an  alien,  but  of  an  enemy.  This 
right  is  technically  and  properly  denominated  a  right  of  con- 
fiscation: I  know  of  no  other  term  which  will  properly  desig- 
nate it.  Here,  then,  are  two  senses  in  which  the  term  confis- 
cation may  be  used.  The  one,  (to  omit  its  civil  law  significa- 
tion) a  restricted  sense,  going  merely  to  a  seizure  by  a  belli- 
gerent nation  in  right  of  war:  the  other,  an  extensive  sense, 
and  meaning  not  only  what  is  j^st  mentioned,  but  further,  a 
mode  of  acquiring  property  by  the  commonwealth  under  a 
permanent  municipal  regulation:  a  sense  extensive  enough, 
not  only  to  repeal  the  general  laws  of  alienage  of  this  com- 
monwealth in  cases  like  the  present,  but  also  (if  not  restrain*- 
ed  by  other  considerations)  to  remit  perhaps  all  forfeitures 
whatsoever  incurred  in  this  country  by  British  subjects  or 
refiigees  by  crimes  or  otherwise. 

Let  us  inquire  in  which  sense  this  term  was  intended 
to  be  used  in  the  article  in  question?  This  article  is  con- 
tained in  a  treaty  of  peace.  *^  A  treaty  of  peace,"  says 
Fattely(J')  **'  naturally  and  of  itself  relates  only  to  the  war 
which  it  puts  an  end  to;  and  therefore  it  is  only  in  such  re- 
lation that  it  is  to  be  understood."  Such  a  treaty  therefore 
does  not  naturally  relate  to  a  mere  municipal  forfeiture  or 
regulation  in  no  manner  dependent  on  or  produced  by  a 
war.  This  construction  is  much  strengthened  in  the  present 

(/)  Vattel,  p.  34. 
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case  before  us,  which  would  throw  the  price  of  peace  in  the 
present  instance,  upon  some  of  the  states  in  ease  of  others? 
upon  those  states,  which.  ke[St  up  the  laws  of  alienage  as  in- 
cidental sources  of  revenue,  in  favour  of  such  states  wherein 
no  such  law  existed. 

*  If,  by  the  9th  article  of  the  compact  aforesaid,  the  powers 
expressly  specified  and  delegated  to  congress  are  only  those 
of  peace  and  war,  and  other  powers  of  an  external  nature  re- 
lating chiefly  to  an  intercourse  with  foreign  nations;  shaO  we 
adopt  a  construction  in  the  present  instance  which  will  depart  . 
from  the  general  character  of  those  powers,  and  invade  a 
right  of  the  several  states  entirely  of  an  internal  and  municipal 
nature? 

But,  independently  of  these  considerations,  I  have  suppo- 
aed  the  word  *^  forfeiturje"-  to  be  a  more  proper  term  than 
^^  confiscation*'  to  extinguish  the  right  now  claimed.  The  En- 
glUh  law  and  ours  are  precisely  the  same  pn  this  subject. 
Nay,  I  have  even  taken  ifiy  ideas  upon  the  subject  entirely 
from  the  English  authorities.  As  the  English  commissioners 
are  not  to  be  supposed  ignorant  of  the  real  powers  of  our  go- 
vernment, neither  can  they  plead  such  ignorance  in  relation  to 
their  own  laws,  or  technical  terms,  in  forming  the  treaty.  If 
the  right  now  in  question  had  been  intended  to  be  extinguish- 
ed, would  not  the  most  appropriate  terms  have  been  used, 
especially  in  an  instrument  which,  o^  itself,  does  not  naturally 
reach  that  right?  As  these  commissioners  must  have  known, 
and  they  were  even  warned,  (as  the  aforesaid  documents 
shew  us)  of  the  incompetency  of  congress  to  affect  the  mi^- 
nicipal  polity  of  the  several  states,  would  they  not,  at  least, 
have  used  the  strongest  and  most  unequivocal  terms  to  effect 
that  purpose,  had  it  been  contemplated  or  intended?  Is  it  not 
an  established  principle  in  the  law  of  nations  ^^  that  the  state 
in  which  things  are  found  at  the  moment  of  the  treaty  shall  be 
considered  as  lawful,  and  that  if  it  is  meant  to  make  any 
change  in  it,  the  treaty  must  expressly  mention  it,  and  that, 
consequently,  all  things  about  which  the  treaty  is  silent  re- 
main as  they  were  found  at  its  conclusion?  (F<7^  6.4.  $21.) 
And  does  not  the  sound  sense  mi  this  rule  equally  extend  x» 
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•ases  where  terms  are  used,  which,  to  say  the  least,  are  equi- 
vocal, and  may  be  otherwise  amply  satisfied?  If,  in  several  of 
our  treaties  of  amity  and  commerce  with  friendly  European 
powers,  the  several  states  are  called  on,  by  the  most  particular 
and  express  stipulations,  to  waive  their  laws  of  alienage,  in 
fiiivou»of  the  subjects  of  such  powers,  does  it  readily  faUow, 
that,  in  a  treaty  of  peace^  with  an  ehemy'tiation^  an  expression 
entirely  congenial  with  the  character  of  such  treaty,  and  which 
can  be  otherwise  abundandy  satisfied,  shall  have  this  most 
important  effect?  Nay,  even  if  in  the  treaty  oi  amity  arid  com' 
merce  formed  -by  us  with  the  same  power  {Great  Britain) 
in  '1794,  some  partial  privileges  on  this  subject  could  only  be 
obtiuned  for  British  subjects,  and  those  conferred  by  the  most 
expUtit  and  unequivocal  terms;  if  even  these  privileges,  not- 
withstanding the  lapse  of  eleven  years  since  the  Az^  of  the 
treaty  of  peace,  created  a  general  ferment  in  our  country,  ari- 
sing from  ancient  recollections;  shall  we  construe  the  general 
words  of  the  treaty  before  us  to  have  an  equal  or  more  exten- 
sive effect? 

The  term  *^  confiscation,"  then,  when  occurring  in  a  treaty 
of  peace,  and  especially  in  such  a  treaty  formed  by  the  limited 
government  of  the  confederation,  naturally  means,  ex  vi  ter'- 
minij  a  confiscation ^t/r^  belliy  and  nothing  further.  If  I  am 
right  in  this  idea,  it  was  unnecessary. in  the  6th  article  of  the 
trea^,  before  stated,  to  annex  other  and  tautologous  words  to 
make  this  more  plain,  to  confine  its  signification  to  forfeitures 
on  account  of  the  part  taken' in  the  war.  Such  was  ^ready  its 
meaning,  and  additional  words  would  have  been  entirely  su- 
perfluous: and  this  is  an  answer  tonhe  objection  arising  from 
the  annexation  of  such  words  to  the  prosecutions  mentioned 
in  the  same  article,  of  which  more  hereafter.  I  hold  it  also 
to  be  of  great  weight  in  favour  of  my  construction  in  this  par- 
ticular, that  the  confiscations  here  prohibited  have  this  cha- 
racter more  clearly  designated,  by  being  interdicted  in  the 
same  article  and  sentence  of  that  article  with  prosecutions' on 
account  of  the  ^r^  taken  in  the  war. 
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If  I  am  right  ia  the  above  idea,  as  to  the  liatiird  imd  genC" 
ral  aignification  of  the  term  ^^  confiscation*'  when  occurring  ia 
treaties  of  peace,  that  conatruction  gains  additional  weight,  ia 
relattcHi  to  the  treaty  before  us,  by  the  further  consideration  tliat 
there  were^  in  fact,  many  such  cdnfiscatioBs  made  by  the  seve- 
nd  state  governments  during  the  revolutionary  war*  Perhaps 
I  shall  be  warranted  in  saying,  that  there  were  in  fact  such 
confiscations  made  by  every  state  in  the  union,  (j*)  Some  of 
those  confiscations  were  made  by  the  very  bills  t>f  rights,  or 
constztntions  of  the  several  sutes,  but  in  general  by  legislative 
acts.  Of  the  former  class,  it  may  be  seen  that  the  25th  arti- 
cle of  the  bill  of  rights  of  North  Carolina  seevta  to  confiscate 
the  proprietary  rights  to  lands  within  the  limits  of  that  state. 
The  legislaitive  acts  were  of  vmious  descriptions,  as  acts  of 
attainclpr,  of  seizure,  and  confiscation,  &c.  as  may  be  seen  at 
large  in  die  documents  attached  to  the  letter  just  referred  to. 

The  Virginia  act  upon  thb  subject,  after  reciting  that  fay 
the  Declaration  of  Independence  by  the  United  States^  the 
residuary  subjects  of  the  British  empire  became  enemies 
and  idiens  to  the  said  state,  enacts,  that  all  the  property 
lying  in  the  commonwealth  belonging  <xt  that  time  to  any  Bri' 
fish  subject^  See.  shailhedeetned  to  be  vested  in  the  common- 
wealth; and  a  subsequent  clause  describes  who  shall  be  deem- 
ed JSri^A  subjects^  within  the  meaning  oftlihe  act.(A)  The 
passage  of  this  act,  ipsofacto^  confiscated  the  property  therein 
contemplated;  and  the  only  inquiry  necessary  to  be  made,  or 
which  in  fact  was  made(i)  tmder  this  act,  as  it  respected  the 
proprietor  of  the  land,  was  whether  he  were  a  Britith  subject 
or  not  within  the  meaning  of  the  act:  there  was  no  inquiry 
whether  he  was  by  law  an  alien.  This  act  was  emphatically 
aa  extraordinary  act  of  confiscation.  It  was  in  addition  to 
«nd  not  in  exclusion  of  the  ordinary  municipad  law  of  escheat 
and  forfeiture  on  account  of  alienage.  It  only  reached  British 
property  then  actually  holden,  whereas  the  general  law  ex- 
tended ako  to  lands  afberwaids  acquired  by  British  alicDS. 

Qr)  See  Hammond's  letter  to  JeiTenon.     (A)  Oct  1779.  ch.  14.      (0  See 
'inquisitions  in  the  office  of  tke  €«neral  Coiirt. 
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This  act  confiscated  the  property  of  all  British  subjects: 
whereas  the  general  law  only  reached  the  real  property  of 
those  who  were  aliens.  It  may  not  universally  hold  that  aU 
British  subjects  were  then  aliens;  and  if  the  ideas  of  the  plain- 
tiflF's  counsel  were  correct,  the  general  law  would  not  reach 
lands  acquired  here  by  British  antenati.  These  are  prominent 
marks  of  distinction  between  the  two  laws;  and  this  partial 
exercise  of  the  extraordinary  right  of  confiscation  certainly 
did  not  supersede  or  interfere  with  the  general  law  farther 
than  that  act  has  expressly  gone. 

Some  stress  has  been  laid  upon  the  act  of  October  1784,  c. 
53.,  respecting  future  confiscations.  It  is  not  proper  for  me  to 
avail  myself  of  si  knowledge  acquired  in  another  place,  that  it 
was  decidedly  the  intention  of  the  then  legislature  to  avoid  con- 
struing the  treaty.  There  were  various  opinions  then  existing 
as  to  its  true  construction,  and  the  prejudices  and  animosities  of 
the  day  were  not  inconsiderable.  Hence  the  act  eventuated  in 
using  the  very  words  of  the  treaty  itself,  and  that  merely  by 
way  of  yielding  the  sanction  of  this  state  to  that  instrument 
as  it  really  existed.  That  act  meant  not  to  take  any  new  or 
extended  ground  whatsoever;  and  the  proviso  contained 
therein,  inhibiting  suits  commenced  posterior  to  the  ratifica- 
tion of  the  treaty,,  can  only  extend  to  suits  grounded  on  such 
confiscations  as  were  intended  by  the  treaty  and  the  act  to  be 
prohibited. 

Before  I  come  to  a  particular  examination  of  the  6th  article 
of  the  treaty,  I  will  take  a  short  view  of  the  5th.  The  character 
of  the  confiscations  interdicted  by  the  6th  article,  will  be  elu- 
cidated by  considering  what  kind  of  confiscations  are  con- 
templated in  the  5lh.  That  article  is  in  the  following  words: 

^^  It  is  agreed  that  the  congress  shall  earnestly  recommend 
it  to  the  legislatures  of  the  respective  states,  to  provide  for  the 
restitution  of  all  estates,  rights  and  properties,  which  have 
been  confiscated,  belonging  to  real  British  subjects,  and  also 
of  the  estates,  rights  and  properties  of  persons  resident  in 
districts  in  the  possession  of  his  majesty's  arms,  and  who  have 
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not  borne  arms  against  the  said  United  States.  And  that  persons 
of  any  other  description  shall  have  free  liberty  to  go  to  any  part 
or  parts  of  any  of  the  thirteen  United  States  ^  and  therein  to  re  main 
twelve  nionths,  unmolested  in  their  endeavours  to  obtain  the 
restitution  of  such  of  their  estates,  rights  and  properties,  as 
may  have  been  cQ;ifiscated;  and  that  congress  shall  also  ear- 
nesdv  recommend  to  the  several  states  a  reconsideration  and 
revision  of  all  acts  or  laws  regarding  the  premises,  so  as  to 
render  the  said  laws  or  acts  perfectly  consistent,  not  only  with 
justice  and  equity,  but  with  that  spirit  of  conciliation, 
which  on  the  return  of  the  blessings  of  peace  should  univer- 
sally prevail.  And  that  congress  shall  also  earnesdy  recom- 
mend to  the  several  states,  that  the  estates,  rights  and  proper- 
ties of  such  laatmentioned  persons  shall  be  restored  to  them, 
they  refunding  to  any  persons  who  may  be  now  in  possession, 
the  bona  fide  price  (where  any  has  been  given)  which  such 
persons  may  have  p^id  on  purchasing  .any  of  the  said  lands, 
rights  or  properties,  since  the  confiscation.  And  it  is  agreed, 
that  all  persons  who  have  any  interest  in  confiscated  lands, 
either  by  debts,  marriage  settlements,  or  otherwise,  shall  meet 
with  no  lawful  impediment  in  the  prosecution  of  their  just 
rights." 

This  article  upon  a  general  view  relates  only  to  legislative 
aqts  of  confiscation.  It  relates  materially  to  the  refugees,  who, 
not  being  aliens,  were  already  safe  from  the  operation  of  the  laws 
of  alienage.  It  relates  also,  it  is  true,  to  confiscations  made  of  the 
property  of  real  British  subjects:  but  as  it  purports  to  provide 
for  the  *'  restitution  of  their  estates,  rights  and  properties," 
it  cannot  mean  to  extend  to  cases  of  purchases  of  lands  by,  or 
descents  to,  British  aliens^  posterior  to  our  separation,  nor 
to  the  common  law  proceedings  adapted  to  such  .cases.  In 
such  cases,  such  aliens  have  not  any  estate^  r'g^ht^  or  property 
in  such  lands,  nor  would  they  be  restored  thereto:  if  the  treaty- 
arrests  such  proceedings,  it  would  not  restore  but  create  and 
tnlarge  the  estates  of  such  aliens.  Casts  of  this  kind  and  the 
ordinary  proceedings  of  forfeiture  founded  thereon  were  riot 
therefore  contemplated  in  this  article.  With  respect  to  the  su- 
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perior  claims  of  those  who  held  land  here,  at  the  era  of  our 
acparatioD,  I  am  not  prepared,  at  present,  to  say,  whether  the 
ordinary  proceedings  of  escheat  and  forfeiture  could  ever  have 
divested  them.  Meaning  to  touch  this  topic  slighdy  hereaf- 
ter, I  will  only  at  present  say,  that  if  not,  then  (as  no  necessi- 
ty exists  for  it)  such  proceedings  shall  not  be  construed  to  be 
comprehended  in  the  confiscations  mentioned  in  this  article: 
nor  will  the  case  be  otherwise,  admitting  the  law  to  be  differ- 
ent; if,  as  I  believe,  no  forfeitures  of  this  class  had  in  fact 
taken  place  in  America^  prior  to  the  date  of  the  treaty,  and  such 
therefore  could  not  have  been  the  ground  of  any  stipulation 
in  it.  During  the  existence  of  |he  war,  the  ordinary  law  of  es- 
cheat and  forfeiture  had  not  been  put  in  force  against  British 
subjects.  It  had  yielded  to  the   more  powerful  and  direct 
course  of  legislative  confiscation,  which  was  deemed  prefera- 
ble and  was  universally  pursued.  I  am  authorised  to  assume 
thfs  as  an  indubitable  fact;  because  Mr.  Hammond  (sec  his  let- 
ter, p.  10.  of  the  correspondence)  after  ransacking  all  our  laws 
and  judicial  decisions  from  the  beginning  of  the  war  to  the 
time  of  his  writing,  has  only  stated  one  case  (that  of  Harri- 
9cn^a  representatives)  in  which  a  decision  on  this  point  has 
been  given.  That  case  will  be  set  out  presently,  from  the  do- 
cuments   attached  to  the  beforementioned  correspondence; 
from  which  it  will  appear,  that  it  was  neither  rendered  by  the 
supreme  court  of  the  state  (Maryland)  in  which  it  was  deci- 
ded, nor  rendered  until   the  year  1790.   When  the  devise  in 
question  in  that  case  accrued  is  not  stated*  Ami  not  therefore 
correct  in  saying  that  no  instances  of  the  enforcement  of  the 
ordinary  laws  of  alienage  had  taken  place  in  relation  to  British 
subjects  prior  to  the  treaty  of  peace,  and   that  therefore  in 
providing  for  the  restitution  contemplated  in  the  5th  article, 
it  was  wholly  unnecessary  to  meet  such  cases.  Courts,  in 
making  their  constructions  upon  laws  or  treaties,  may  take 
notice  of  general  and  notorious  facts  affecting  such  construe- 
don.  The  English  courts,  for  example,  have  in  many  instan« 
ces  taken  notice  of  the  general  delusion  created  by  the  South 
Sea  bubble  in  that  country  in  the  beginning  of  the  last  cei> 
tury.  (See  1  P.  Wms.  Reports^  746.)  So,  as  in  the  present  in 
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stance,  the  long  and  laborious  researches  of  the  British  mi- 
nister before  noticed,  have  produced  no  instance  of  the  en- 
forcement of  the  laws  of  alienage  against  British  subjects, 
prior  to  the  conclusion  of  the  treaty;  wherefore,  shall  we  give 
to  that  instrument  a  construction  opposed  by  so  many  objec- 
tions, and  only  (at  most)  necessary  if  such  decisions  had  ac- 
tually existed:  It  is  also  not  unworthy  of  observation,  that  con* 
grcss  are  called  upon  by  this  article  to  recommend  to  the  seve- 
ral states  a  ^^  reconsideration  and  revision  of  all  acts  and  laws 
regarding  the  premises:''  thereby  meaning  such  special  and 
particular  acts  as  may  have  been  passed  by  them  on  the 
subject;  but  are  not  enjoined  to  recommend  an  exemption 
in  favour  of  British  subjects  of  such  disabilities  as  accrued, 
not  by  virtue  of  particular  legislative  acts,  but  by  the  conjoined 
effect  of  the  revolution  and  the  common  law  relating  to  alien- 
age antecedi-ntly  existing  in  America. 

If  then  the  5th  article  of  the  treaty  only  relates  to  legislc" 
five  confiscations,  let  us  inquire  whether  the  6th  article  is  to 
be  understood  in  a  more  extensive  point  of  view;  bearing  in 
mind  the  general  principle,  that  the  same  word  occurring  in 
different  parts  of  an  instrument  shall  generally  be  understood 
in  xhasame  sense*  That  article  is  as  follows: 

^*  That  there  shall  be  no  future  confiscations  made,  nor  any 
prosecutions  commenced  against  any  person  or  persons  for,  or 
by  reason  of  the  part  which  he  or  they  may  have  taken  in  the 
present  war;  and  that  no  person  shall,  on  that  account,  suffer 
any  future  loss  or  damage',  either  in  his  person,  liberty  or  pro- 
perty; and  that  those  who  may  be  in  confinement  on  such 
charges  at  the  time  of  the  ratification  of  the  treaty  in  America^ 
shall  be  immediately  set  at  liberty,  and  the  prosecutions  so 
commenced  be  discontinued." 

This  article,  upon  the  whole  context  of  it  taken  together, 
can  only  relate  to  those,  who,  being  American  citizens,  after- 
wards became  refugees  and  joined  the  enemy*  It  cannot  relate, 
in  a  c6llective  point  of  view,  to  real  British  subjects.  Keep- 
ingout  of  view  for  the  present,  that  member  of  the  article 
which  prohibits  future  confiscations,  and  which  requires  a 
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more  particular  examination,  would  it  not  be  absurd  to  stipu* 
late  that,  after  peace  had  taken  place  between  the  two  nations 
we  should  commence  no  prosecutions  against  real  British 
mijecu  for  the  part  they  had  taken  in  the  war?  That  part 
was  not,  in  them,  a  culpable  part:  it  was  one  which  their 
duty  and  allegiance  as  subjects  required  them  to  take*  Not 
residing  in  this  country,  nor  being  oppressed  as  the  Americaru 
were,  it  was  not  their  business  to  join  in  our  revolt,  nor  to  take 
a  part  in  our  battles.  If  there  had  been  no  such  article  in  the 
treaty,  and  America  had  thereafter  commenced  such  prosecu- 
tions against  such  British  subjects,  Great  Britain  would  have 
justly  considered  them  as  acts  of  hostility  against  her.  Thb 
provision  then,  as  relative  to  real  British  subjects,  is  wholly 
superfluous  and  unnecessary:  it  shall  not  therefore  be  consi- 
dered to  have  relation  to  them.  But  with  respect  to  the  Ame^ 
rican  refugees,  this  stipulation  was  strictly  necessary  and  pro- 
per. They  had  become  citizens  of  the  American  states;  and, 
without  expatriating  themselves,  had  joined  the  standard  of 
jdie  enemy.  After  the  peace,  the  several  states  might  just^ 
have  called  these  their  offending  citizens  to  a  severe  account 
for  their  conduct:  but  the  humanity  and  honour  of  the  British 
nation  was  deeply  interested  to  protect  them;  to  protect  these 
American  traitors  from  the  vengeance  of  their  own  govern- 
ments. The  latter  part  of  this  article  therefore  applies  exclu- 
sively to  them,  however  it  may  be  with  the  former.  The  in- 
terdiction of  prosecutions  for  the  part  they  had  taken  in 
the  war,  and  of  loss  or  damage  accruing  therefrom,  as  it  rela- 
ted only  to  them,  so  it  effectually  secured  them  from  such 
common  law  forfeitures  as  were  incident  to  attainders  or  pro- 
secutions for  treason.  As  to  confiscations  in  relation  to  these 
persons,  as  they  were  not  legally  aliens  in  the  several  states, 
they  were  already  sufficiendy  safe  from  the  effects  of  the  laws 
of  alienage.  The  inhibition  then  of  legislative  confiscations, 
conjoined  with  the  interdiction  of  prosecutions  on  account  of 
the  part  takc:n  in  the  war,  would  entirely  secure  and  protect 
the  refugees.  Wherefore  then  give  the  treaty  a  construction 
which  intrenches  upon  the  municipal  rights  of  the  several 
states,  when  every  necessary  end,  in  respect  of  the  refugees. 
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be  pretended  in  this  coramonwealth,  after  the  strong  legisla- 
tive declarations  on  the  subject  contained  in  the  before  men- 
tioned act  of  1779,)  suppose  that  many  instances  took  place  of 
devises  being  made,  or  descents  permitted,  to  those  who,  in 
the  double  character  of  enemies  and  aliens,  were  liable  to  the 
double  penalties  of  legislative  confiscation  and  municipal  for- 
feitures on  account  of  alienage.  The  permission  of  such  vain 
and  fruitless  devises  and  descents  would  argue  great  weakness 
on  the  part  of  our  people;  and  we  may  therefore  fairly  con- 
clude that  cases  of  this  class  occurring  during  the  war  were 
probably  few,  and  those,  as  I  have  already  said,  possessed  no 
strong  claim  on  the  British  king  to  stipulate  in  their  favour. 
Besides,  no  construction  can  be  made,  in  the  present  instance, 
in  favour  of  heirs  or  devisees^  which  will  not  equally  operate 
in  favour  of  actual  purchasers  of  land  here,  (in  the  ordinary 
sense)  who  with  their  eyes  open  have  violated  the  laws  and 
contravened  the  policy  of  their  sovereign!  If  a  plaintiff  of 
this  description  were  now  before  the  court,  would  the  con* 
struction  of  the  treaty  be  extended  in  his  favour?  Certainly 
not.  But  the  construction  mast  be  uniform,  and  it  is  a  sound 
rule  that  in  making  a  construction  all  the  consequences  are 
to  be  taken  into  consideration.  I  repeat  therefore  that  the 
•ases  of  any  of  these  classes  were  probably  but  few;  that  none 
of  them  had  any  strong  claim  upon  the  British  king  to  stipu- 
late in  their  favour;  and  that  the  actors  in  some  of  them  ac- 
tually contravened  his  j)olicy  and  injunctions.  These  casea 
were  therefore  probably  not  contemplated  nor  considered  in 
forming  the  treaty,  or,  if  so  contemplated,  were  abandoned 
•n  account  of  the  weakness  of  their  pretensions. 

But  further;  British  subjects  claiming  on  any  of  the  three 
grounds  of  descent^  devise^  or  actual  purchase^  held  not  actual 
interests^  with  reference  to  the  epoch  of  our  independence, 
but  mere  possibilities  of  interest,  (even  admitting  the  question 
of  alienage  to  be  in  their  favour);  interests  emphatically  in 
Tiubibus;  interests  often  assailed  by  the  acts  of  our  legislature 
and  reprobated  by  the  decisions  of  our  courts.  As  well  might 
the  eldest  sons  of  our  own  citizens  complain  of  the  destruc- 
tion of  the  right  of  primogeniture,  living  their  fathers^  as  these 
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British  subjects  object  that,  long  antecedent  to  the  accruing  of 
their  claims,  they  were  thrown  into  the  class  of  aliens  by  the 
natural  and  necessary  effect  of  our  preexisting  general  muni- 
cipal.regulations.  It  was  too  much  for  the  British  king  to  ask, 
were  he  even  impelled  by  a  strong  motive,  or  for  our  go- 
vernment to  grant,  that  the  rights  of  escheat  and  forfeiture 
accruing  during  the  war  should  be  surrendered  in  relation  to 
British  subjects.  Such  a  relinquishment  in  itself  would  not 
perhaps  have  been  very  important,  had  congress  possessed 
adequate  powers;  but  it  might  have  carried  with  it  the  appear- 
ance of  a  concession  to  which  America  would  have  been  ex- 
tremely averse,  namely,  that  the  doctrines  of  alienage  did  not 
attach  here  till  the  signature  of  the  treaty,  or,  in  other  words, 
that  we  were  not  until  then  an  independent  nation!    With 
respect  to  such  acquisitions  here,  after  the  date  of  the  treaty 
(as  m  the  case  before  us)  they  stand  upon  a  still  weaker 
^  ground.  It  would  have  been  most  unreasonable  for  thp  British 
king  to  ask,  or  for  us  to  grant,  in  favour  of  mere  future  and 
possibk  interests,  that  his  subjects  should  be  in  some  sense 
the  same  people  with  us  after  we  had  established  ourselves 
to  be  wholly  independent  of  that  nation,  and  that  they  should, 
without  rendering  us  any  services  or  owing  us  any  allegiance, 
be  entided,  through  all  time^  to  important  privileges  in  our  coun- 
try, which  only  the  subjects  of  one  or  two  of  the  most  friendly 
and  favoured  nations  were  at  that  time  permitted  to  enjoy.  I 
will  close  this  part  of  the  subject  by  one  general  observation,  and 
that  is,  that  in  all  those  of  bur  treaties  in  which  it  was  intend- 
ed to  yield  up  the  laws  of  alienage  in  favour  of  the  subjects  of 
highly  friendly  and  favoured  nations,  nay,  even  in  the  instru- 
ment of  confederation  itself,  in  relation  to  the  citizens  of  the 
other  states  of  the.  union,  (see  art.  4.)  express,  explicit,  and 
appropriate  terms  are  used  to  effect  such  surrender:  whereas, 
this  is  an  attempt  under  general  and  ambiguous  expressions 
(to  admit  the  most),  to  infer  a  surrender  of  those  laWs  and  to 
create  or  enlarge  interests  in  favour  of  the  subjects  of  a  nation 
dien  certainly  standing  at  the  head  of  those  the  least  favoured 
by  America^  and  which  has  not  been  able  to  obtain  from  us,  up 
Vol.  IIL  H 
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to  this  day,  even  by  the  famous  treaty  of  1794,  the  boon  in 
question  in  the  extent  now  contended  for!  I  have  avoided  aa 
much  as  possible  in  this  whole  discussion  having  reference  to 
that  treaty  (the  treaty  of  1794).  I  must  here  however  repeat 
my  remarks,  that  that  treaty  has  not  left  vested  and  existing 
rights  to  rest  upon  the  same  basis  with  future,  contingent  and 
possible  ones;  and  that  while  that  treaty  has  established  in  a 
remarkable  manner  the  property  in  lands  then  actually  AoU&n 
in  either  country,  it  has  suffered  these  future  and  possible 
rights  together  with  this  famous  doctrino  of  legitimation,  to 
perish  in  the  quicksands  of  the  revolution;  to  be  cast  into  the 
fathomless  vortex  prepared  by  that  revolution  for  all  those 
parts  and  principles  of  the  common  law  oi England^  which  are 
heterogeneous  to  our  republican  institutions!  If  it  be  argued 
that  that  treaty  protects  and  enlarges  the  null  and  defeasible 
interests  acquired  here  by  British  subjects  up  to  the  time  of 
it^  formation,  it  proves  nothing  in  relation  to  the  treaty  of 
1783;  not  only  because  the  present  general  government  of  the 
United  States  has,  perhaps,  powers  competent  to  that  purpose, 
but  has  in  fact  used  strong  and  apt  words  to  effect  il:  in  both 
which  important  respects  the  treaty  of  1783  is  widely  differ- 
ent* 

As  the  6th  article  of  the  treaty  only  recommends  to  the  se* 
veral  states  to  do  what  congress  had  no  power  to  do  absohite*> 
ly,  f.  e.  to  refund  money  produced  by  confiscations;  and  if 
congress,  as  I  contend,  had  no  greater  right  to  arrest  property 
vested  in  the  several  states  by  their  laws  of  alienage  than  to 
demand  the  money  contemplated  by  the  5th  article,  if  such 
arrestation  had  been  contemplated  by  the  6th  article,  would 
not  the  style  of  recommendationhsLVthetn  also  kept  up  therein? 
and  aa  there  is  a  positive  interdict  of  ^'  confiscations"  sti- 
pulated by  that  article,  shall  we  not  infer  from  this  change 
of  style,  that  it  relates  merely  to  such  confiscations  as  con- 
gress possessed  an  absolute  right  to  prohibit?  It  may  not  be 
improper  to  add  that  another  part  of  the  terms  of  the  clause 
in  question  seems  to  favour  the  construction  I  contend  for. 
Those  terms  are,  *^  that  there  shall  be  no  future  confiscations 
made."  This  term  ^^  made^^  seems  strongly  to  import  an  Hc^ 
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tive  measure  to  effect  a  forfeiture,  such  as  a  legislative  act, 
and  not  that  kind  of  confiscatioii,  which  is  produced  by  the 
ordinary  and  passive  operation  of  the  laws  of  escheat  and  for- 
feiture. 

I  have  90  far  considered  this  case  as  if  it  were  a  case  of  for* 
feiture;  whereas  it  is  a  right  accruing  to  the  commonwealth 
by  way  of  *^  escheat.*^  Every  thing  that  I  have  now  said  to 
discriminate  between  forfeiture  and  confiscation  holds  more 
strongly  in  relation  to  a  right  accruing  by  escheat.  It  is  doing 
much  more  violence  to  the  meaning  of  the  latter  term  than 
ibt  former,  to  make  it  synonymous  with  confiscation.  I  have 
aho  viewed  it  in  general,  as  if  the  descent  in  question  had 
fiiOen  prior  to  the  dateof  the  treaty  of  peace;  whereas  it  was 
cast  long  after.  Ours  therefore  is  a  much  stronger  case^than 
that;  for,  with  respect  to  antecedent  descents  and  purchases, 
there  was  some  ground  or  semblance  of  ground  fok*  the  treaty 
to  operate  upon*  But  in  this  case,  as  the  o/i/^nati-pretension  is 
entirely  exploded,  the  present  plaintiffs  cannot  recover  unless 
we  are  prepared  to  say,  that  (bating  the  treaty  of  1794) 
through  all  time  all  British  subjects^  in  cases  like  the  present, 
sre  entitled  to  recover. 

The  4th  inquiry  I  proposed  to  make  under  the  head  of  the 
treaty  is  in  a  great  measure  anticipated*  I  mean  with  respect 
to  the  capacity  of  British  subjects  to  sustain  real  actions.  This 
right  is  I  think  incidental  to  the  right  to  the  subject*  In  all 
esses  in  which  lands  are  preserved  to  British  subjects,  (for 
example,  under  the  treaty  of  1794)  their  right  to  sue  for  them 
is  also  preserved;  and  this  right  forms  in  that  case  an  exception 
to  the  general  doctrine  of  alienage:  but,  on  the  other  hand, 
where  the  principal  does  not  exist,  neither  does  the  incident: 
they  stand  and  fsdl  together.  While  therefore  I  can  never  sub* 
scribe  to  the  position,  I  had  almost  8<Md  the  absurd  position, 
tsken  by  the  plaintiff,  that  all  those  are  entitled  to  sue  for 
hnds  here  who  were  so  endtled  at  the  time  of  their  birth 
under  another  government  of  which  they  were  then  members, 
I  can  readily  admit  those  to  sue,  ^n  derogation  from  the  ge- 
Bonl  principle^attaching  a  disability  to  aliens  \n  this  respect) 
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to  whom  our  laws  or  treaties  have  yielded  a  right  to  the  sub- 
ject sued  for. 

I  have  thus  given  to  the  treaty  of  peace  a  construction  which 
outstrips  and  goes  beyond  the  actual  case  before  us.  I  have 
done  this,  not  only  because  all  the  aspects  of  the  case  seem 
much  involved  With  each  other,  but  also  for  the  reasons  before 
assigned,  for  discussing  somewhat  at  large  the  pretensions  of 
the  antenatu  My  observations  are  so  multifarious  and  de^ul- 
tory,  that  I  fear  I  shall  not  be  fully  understood;  but  I  have 
not  time  to  reduce  them  to  order  nor  even  to  recapitulate. 

The  construction  of  the  treaty  which  I  now  contend  for  hasT 
been  impeached,  loudly  impeached,  as  gaining  nothing  for 
the  oth^r  contracting  party,  by  merely  inhibiting  kgzslative 
confiscations^  while  it  leaves  free  the  ordinary  laws  of  alien- 
age.  To  this  objection  I  would  answer;  1st,  That  that  con- 
struction fully  satisfies  the  words  of  the  treaty,  and  goes  the 
full  length  of  the  actual  powers  of  the  government  of  the  con- 
federation on  the  subject;  2dly,  That  it  secures  In^ery  thing' 
for  the  refugees^  whose  interests  were  anxiously  attended  to 
by  the  British  government  in  the  formation  of  the  treaty; 
3dly,  That  it  secures  money  and  personal  property^  to  whom- 
soever belonging,  there  being  no  ordinary  laws  in  any  of  the 
states  to  work  a  forfeiture  of  it;  and  4thly,  that  if  the  ordinary 
laws  of  alienage  cannot  divest  lands  actually  holden  here  hy 
British  subjects  at  the  time  of  our  separation  (on  which  how- 
ever I  give  no  opinion),  my  construction  of  the  treaty  aban- 
dons no  claims  of  British  subjects  to  lands  in  this  country, 
but  eventual^  contingent  and  unlawful  ones;  unlawful,  as  being 
acquired  at  a  time  wften  they  were  equally  interdicted  by  the 
laws  and  by  the  actual  state  of  things  between  the  two  coun- 
tries: and  that  if  our  ordinary  laws  can  divest  such  lands, 
(lands  holden  here  in  1 776)  it  is  meet  that  the  British  sub- 
jects should  lose  something  by  the  war,  when  the  Americana 
lost  every  thing.  While  we  argue  from  what  was  incumbent 
upon  the  British  king  to  do  on  behalf  of  his  people,  we  ought 
not  to  lose  sight  of  a  construction  which  respects  the  rights  of 
the  sovereign  states  of  America^  and  the  actual  temper  antl 
situation  of  the  time:  we  ought  hot  to  stickle  for  libera&tiea 
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ID  favour  of  British  subjects,  when  such  were  not  the  order 
of  the  day,  and  have  not  in  fact  been  dealt  out  to  us  by  them. 
It  ought  not  however  to  be  lost  sight  of,  as  abridging  the  ex- 
tent of  this  evil,  (if  it  be  one,  and  is  not  otherwise  cured,)  that 
in  several  of  the  states  {Pennsylvanin,  I  am  informed,  for 
example)  no  laws  imposing  forfeitures  on  account  of  alienage 
do  exist,  and  that,  therefore,  as  to  those  states  every  possible 
end  to  be  desired  in  favour  of  British  subjects  will  be  attain- 
ed, by  confining  the  confiscations  intended  by  the  6th  article 
of  the  treaty  to  signify  legislative  confiscations  merely* 

I  cannot  dismiss  this  very  important  subject  without  decla- 
ring my  satisfaction  to  find  the  result  of  my  inquiries  entire- 
ly corroborated  by  a  great  authority.  A  production  truly 
worthy  of  the  pen  of  the  author  of  the  declaration  of  indepen- 
dence; a  production  which  must  ever  rank  high  among  the 
most  distinguished  of  diplomatic  dissertations;  which  bears 
die  most  evident  marks  of  the  most  patient  and  laborious  in- 
vestigation; an  essay  which  confounded  the  Art/i^A  minister 
and  put  him  to  silence,  cannot  but  be  considered  by  me  as  a 
g;reat  authority*  Americans  can  never  be  indifferent  to  a  work 
written  by  Jefferson  and  sanctioned  by  Washington*  I  will 
even  bring  this  work  into  a  court  of  justice  infinitely  sooner 
than  die  obiter  dicta  of  judges,  pronounced  without  necessity, 
and  founded  on  no  deliberation.  There  is  no  magic  in  the 
name  or  character  of  judges  which  will  induce  me  to  repel 
the  ablest  opinions  of  the  greatest  men  on  the  most  important 
subjects.  Truth  and  right  are  my  objects,  and  I  will  avail 
myself  of  all  practicable  means  to  endeavour  to  attain  them. 

Mr.  Hammond^  the  British  minister  in  this  country,  had 
made  complaints  on  the  very. subject  now  before  us,  that  is, 
die  subject  of  infractions  of  the  treaty  of  peace,  and  had  in- 
vited the  then  secretary  of  state  (Mr.  JeffersorC)  to  a  dis- 
cussion. He  had  complained,  inter  aUa^  of  a  decision  in  the 
state  of  Maryland  on  the  subject  of  alienage  in  the  case  of 
Harrison^s  representatives.  He  had  complained  of  this  deci- 
sion; but  adthough  he  was  conjuring  up  all  the  infractions  of 
the  treaty  which  the  wit  of  man  could  invent  or  suggest,  he 
did  not  urge  i/  as  an  infraction  of  the  6th  article,  nor  even, 
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in  itselff  of  any  article  of  that  treaty*  He  did  not  urge  thU 
decision  or  any  otlier  decision,  as  an  infraction  of  that  arti- 
cle interdicting  *^  futtH*e  confiacationsi"  although  he  would 
Kave  undoubtedly  done  so  had  he  concurred  with  the  plain- 
ti£b'  counsel  in  the  construction  they  now  contend  for*  He 
has  come  into  my  construction  of  the  treaty  in  this  instance  by 
confining  his  list  of  the  infractions  of  the  6th  article  to  legislate 
tive  violations  only:  (see  his  letter,  p.  15.)  He  merely  com* 
plained  of  the  decision  in  Harrison!^  case,  as  establishing  a 
principle  which,  taken  in  connexion  with  the  laws  of  some 
of  the  states  compelling  creditors  to  receive  lands  in  payment 
of  their  debts,  infringed  th^^burtA  article  of  the  treaty  gua- 
ranteeing the  bona  fide  payment  of  the  British  debts*  He  com- 
plained that  the  fourth  article  of  the  treaty  was  infringed  or 
eluded  by  compelling  British  subjects  to  receive  land  in  pay- 
ment, while  the  decisions  of  the  laws  of  alienage  did  not  per- 
mit them  to  hold  such  lands*  (p*  12.) 

This  then  seems  to  be  the  extent  of  his  complaint  on  this 
head*  Be  that  matter,  however,  as  it  may,  the  secretary  of 
state  obtiuned  from  the  senators  and  delegates  of  the  state  of 
Maryland  in  congress  the  following  statement  in  relation  to 
that  case  of  Harrison^s  representatives,  viz.  ^^  On  the  disclo- 
sure of  facts  made  by  the  trustees  of  the^will  of  Harrison  upon 
oath,  in  chancery,  in  consequence  of  the  claim*  made  by  the 
attorney-general  in  behalf  of  the  state,  the  chancery  court  de- 
termined it  in  behalf  of  the  state  it  is  believed  on  this  prin- 
ciple, that  however  Great  Britain  might  consider  the  antenati 
as  subjects  bom,  and  that  they  could  not  divest  themselves  of 
inheritable  qualities,  yet  that  the  principle  did  not  reciprocate 
on  America^  as  those  antenati  of  Grtat  Britain  could  never  be 
considered  as  subjects  bom  of  Maryland*  The  legislature  how- 
ever took  the  matter  up  and  passed  an  act  relbquishing  any 
right  of  the  state,  and  directing  the  intention  of  the  testator  to 
take  effect,  notwithstanding  such  right*  It  is  conceived  that 
this  was  a  liberal  and  voluntary  act  on  the  part  of  the  legisla- 
ture in  behalf  of  Sarrisoris  representative?,  who  are  at  liber- 
ty to  pursue  dieir  claim*"(0 

(/)  Documents,  p.  96. 
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Mr.  ytffernon  (the  secretary)  taking  up  this  case  upon 
the  above  report  observes,  ^^  The  case  of  HarriasfCs  represen- 
tatives in  the  court  of  chancery  of  Maryland^  is  in  the  list  of 
infractions.  These  representatives  being  British  subjects,  and 
the  hws  of  this  country,  like  those  of  England^  not  permitting 
aiieiu  to  hold  lands,  the  question  was,  whether  British  sub- 
jects were  aliens.  They  declared  that  they  were,  consequently 
that  they  could  not  take  lands,  and  consequently  also  that  the 
lands  in  tiiis  case  escheated  to  the  state:  thereupon  the  legisla- 
tnre  ironif  diately  interposed  and  passed  a  special  act  aUow« 
iog  the  benefits  of  succession  to  the  representatives.  But  had 
diey  not  relieved  them,  the  cast  would  not  b a ve  comb  un* 
Dta  TH£  TEEATT,  as  there  is  no  stipulation  in  that  doing  away 
the  laws  of  alienage  and  enabling  the  members  of  each  nation 
to  inherit  or  hold  lands  in  the  other.(m) 

I  conclude,  as  the  best  result  of  my  judgment,  that  the  law 
of  this  case  is  in  favour  of  the  defendant,  and  that  the  judg- 
meot  of  the  dbtrict  court  should  be  affirmed. 

Judgment  affirmed. 


(m)  Jcfferion'f  Letter,  p.  36. 
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The  Attachment  Laws  of  Maryland. 

NO  person  can  avail  himself  of  the  process  of  attachment 
in  this  state,  but  acitizen  of  some  one  of  the  United  States^ 
and  his  citizenship  must  be  set  forth  in  the  oath  of  the  debt 
which  he  makes  before  the  attachment  is  issued.  Those  who 
are  liable  to  be  sued  in  this  manner,  are  persons  not  citizens  of 
this  state,  and  not  residing  therein;  and  citizens  who  shall 
actually  run  away,  abscond,  or  Sy  from  justice,  or  those  who 
secretly  remove  themselves  from  their  place  of  abode  with  in- 
tent to  evade  the  payment  of  their  just  debts. 

The  plaintiff,  in  the  first  instance,  applies  to  a  justice 
of  the  peace  of  this  state,  or  to  any  judge  of  any  other  of 
the  United  States  before  whom  he  must  make  the  following 
oath: 

State  of  Maryland  [or  Pennst/hania}  sc«       * 
Be  it  remembered,  that  on  this  day  of  in  the  year 

of  our  Lord  — ,  before  me  [here  insert  the  dame  and  style  of  ^ 
the  judge  or  justice]  personally  appeared  A*  B.  a  citizen  of  the 
state  of——,  who  being  duly  swoiti,  did  depose  and  say,  that 
•  C>  D.  is  bona  fide  indebted  to  him  in  the  sum  of  ■  over  and 
above  all  discounts,  and  the  said  A.  B.  at  the  same  time  produ- 
ced the  promissory  note^  by  which  the  said  €•  D*  is  so  in- 
debted, and  which  said  promissory  note  is  hereunto  annex- 
ed. And  the  said  A.B.  further  made  oath  that  he  doth  know 
[or,  is  credibly  informed  and  verily  believes]  that  the  said 
C.  D.  is  not  a  citizen  of  the  state  of  Maryland^  and  doth  not 
reside  therein*  [Or,  hath  actually  run  away,  or  secretly  remo- 
ved himself,  from  his  place  of  abode,  with  intent  to  evade  the 
payment  of  his  just  debts*] 

The  courts  require  the  words  of  the  act  to  be  followed 
strictly,  in  the  oath  of  the  debt.  The  original  instrument  or 
open  account  upon  which  the  debt  arises  must  be  exhibited 
to  the  person  administering  the  oath,  and  annexed  to  it. 
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The  oatl^  or  affirmation  if  made  before  a  judge  in  any  other 
state  is  not  admitted  as  evidence  unless  there  be  annexed  to  it 
a  certificate  of  the  clerk  of  the  court  of  which  he  is  judge,  or 
certificate  of  the  governor,  chief  magistrate  or  notary  public 
of  such  state,  that  the  said  judge  hath  authority  to  administer 
such  oath  or  affirmation. 


Bills  of  Exchange  in  the  territory  of  Orleans. 

/^N  bills  drawn  within  the  territory  upon  persons  residing 
^^  without  the  limits  of  the  United  States  znA  returned,  the* 
damages  are  twenty  percent;;  but  if  the  drawee  reside  within 
chose  limits,  the  damages  are  ten  per  cent. 


Jtukcial  Establishment  in  the  Territory  of  Orleans. 

THIS  territory  is  divided  into  districts,  counties,  and  pa- 
rishes. The  division  into  counties  was  ori^nally  made, 
as  in  the  United  States^  for  judicial  purposes,  and  county 
courts  were  established  there  on  the  model  of  our  own,  but 
the  system  has  been  lately  changed  in  that  respect,  and  the 
only  remains  of  a  judicial  county  establishment  is  a  sheriffs 
which  is  still  appointed  in  every  county  and  commissioned  by 
the  governor  during  his  pleasure* 

There  is  a  superior  court  appointed  by  the  president  of  the 
United  States^  consisting  of  three  judges  commissioned  for 
four  years,  which  has  original  jurisdiction  in  all  matters  civil 
and  criminal,  provided,  in  civil  cases  the  demand  exceeds 
fifty  dollars*  That  court  sits  in  New  Orleans^  and  holds  its 
sessions  once  in  every  month,  and  one  of  its  judges  holds  a 
circuit  court  from  time  to  time  in  each  of  the  five  districts 
into  which  the  territory  is  divided. 
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In  every  parish,  there  is  a  judge  appointed  and  commis- 
sioned by  the  governor  for  four  years,  and  removeable  only 
on  the  application  of  two  thirds  of  the  legislature*  The 
powers  of  this  magistrate  are  most  extensive.  He,  has  original 
jurisdiction  of  civil  causes  to  any  amount,  subject  to  an  ap- 
peal to  the  superior  or  circuit  court.  He  is  judge  and  register 
of  probate,  coroner  and  treasurer  within  his*  district.  He  is 
also  a  notary  public,  makes  all  inventories,  appraisements  and 
judicial  sales,  except  those  that  are  made  by  virtue  of  process 
from  the  superior  court.  He  is  inspector  of  highways,  makes 
regulations  for  the  due  preservation  of  the  dykes  and  levees^ 
and  punishes  the  infractors  thereof.  He  has  moreover  all  the 
powers  of  a  justice  of  the  peace  in  criminal  cases. 
*  There  is  also  in  each  parish  a  competent  number  of  justices 
of  the  peace,  whose  powers  are  the  same  with  those  of  justices 
of  the  peace  in  the  United  States^  and  who  have  cognisance 
of  small  debts  under  fifty  dollars. 

The  territory  is  governed  in  civil  cases  by  a  written  code  of 
Islws,  which  is  almost  entirely  copied  from  the  Napokon  code. 
The  form  of  judicial  proceedings  is  prescribed  by  several  acts 
of  the  territorial  legislature. 

The  mode  of  proceeding  is  by  petition  to  the  court,  stating 
the  names  of  the  parties,  the  natiu-e  of  the  complaint  and  the 
.  species  of  relief  prayed  for.  A  copy  of  this  petition  and  a  cita- 
tion is  then  served  upon  the  defendant,  and  if  the  party  fail  to 
appear  on  the  day  appointed,  and  file  his  answer,  or  obtain 
further  time,  judgment  is  rendered  against  him.  If  a  fact  is 
disputed,  a  jury  is  summoned,  and  their  verdict  is  conclu- 
sive as  to  that  fact. 

When  a  petition  is  presented  for  the  recovery  of  a  debt 
due  from  a  person,  being  about  permanendy  to  depart  from 
the  territory,  before,  in  the  common  course  of  proceeding, 
judgment  could  be  rendered  and  e^^ecution  issue  against  him; 
or  for  the  recovery  of  a  debt  due  from  a  persop  residing  out 
of  the  territory,  or  departed  therefrom,  or  who  conceals  him- 
self with  intent  to  evade  the  payment  of  his  debts,  and  such  in- 
tent to  depart,  actual  departure,  residence  abroad,  or  conceal- 
ment, together  with  the  existence  of  the  debt,  shall  be  proved 
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to  the  satisfaction  of  the  judge,  he  directs  the  clerk  to  issue  an 
attachment  against  the  goods  and  chattels,  lands  and  tene- 
ments, &c.  Upon  die  return  of  the  writ,  the  court  proceeds  to 
hear  and  determine  the  claim,  first  naming  a  defendant  for  the 
debtor,  if  he  be  absent,  or  do  not  name  an  attorney;  but  in  all 
cases,  the  court  may  grant  such  delay  in  favour  of  an  absent 
debtor  as  may  seem  just.  The  attachment  may  be  superseded 
by  proving  that  the  fiEu:ts  upon  which  the  Writ  issued  were  not 
truly  stated,  or  by  giving  bail  to  the  satisfaction  of  the  sheriiF. 
But  if  the  petitioner  satisfy  the  court  of  the  truth  of  his  facts, 
and  further  swear,  that  so  far  as  he  knows  or  believes,  the  de- 
fenda  ntdoes  not  possess  sufficient  property  within  the  terri- 
tory, to  satisfy'  the  judgment  which  he  expects  to  obtain,  and 
that  the  said  oath  is  not  made  for  the  purpose  of  vexing  and 
harassing  the  defendant,  but  in  order  to  secure  the  petition- 
er's demand,  the  court  may  require  from  the  defendant  suffi- 
cient security  for  his  appearance.  If  the  condition  of  his  bond 
be  broken,  judgment  may  be  obtained  against  the  bail,  on  mo- 
tion, by  giving  him  ten  days'  notice.  The  defendant  so  arrest- 
ed, may  be  discharged  by  proving  that  the  facts  are  not  true, 
OT  by  placing  in  the  hands  ^  of  the  sheriff  property  to  the 
amount  of  the  debt. 

All  real  property  and  slaves  of  the  defendant  are  bound 
from  the  date  of  the  judgment  for  one  year  thereafter.  Per- 
sonal property  is  bound  from  the  time  of  the  delivery  of  the 
fieri  facias  to  the  sheriff,  and  for  three  months  thereafter. 

Either  party  may  require  the  other  to  answer  written  inter- 
rogatories upon  oath,  and  if  he  neglect  to  do  so,  they  are  taken 
pro  confesso. 

Appeals  are  prosecuted  in  the  usual  manner;  but  there  is  no 
appeal  where  the  sum 'does  not  exceed  100  dols.  When  a  judg- 
ment is  rendered  for  the  performance  of  any  specified  act, 
other  than  the  payment  of  money,  if  the  part)'  neglect  or  refuse 
to  perform  it,  a  writ  of  distringas  issues  to  the  sheriff,  by  vir- 
tue of  which  all  the  real  and  personal  estate  of  the  party  is  ta- 
ken into  possession,  and  the  rents,  issues,  and  profits  are  sub- 
ject to  the  order  of  the  court  until  the  dhtrinffas  is  superseded. 


6S  AMERICAN  LAW  JOURNAi. 

It  18  superseded  by  the  petfortnance  of  the  act  required.  When 
witnesses  ate  too  aged  or  infirin  to  be  produced  at  the  trial,  or 
reside  out  of  the  c0unty  ia  which  the  trial  is  to  be  hacd,  or  are 
about  to  leave  the  county ^  they  may  be  examined  before  any 
parish  judge,  judge  of  the  superior  court,  or  mayor  of  the  city 
oi  New  OrieensyVfYioYk^vt  power  to  compel  their  appearance. 
Notice  of  the  examination  is  to  be  given  to  the  opposite  part3% 
In  cases  where  long  accounts  are  to  be  examined,  the  court 
may  appoint  three  referees  to  report  upon  them  the  balance 
due,  and  this  report  is  conclusive  as  to  the  state  of  the  ac- 
counts. 

The  justices  of  the  peace  have  jurisdiction,  without  appeal, 
in  all  civil  cases  under  50  dollars. 

All  women,  ministers  of  religion,  duly  appointed,  and  all 
pertons'of  the  age  of  sixty  years  and  upwards,  and  all  other 
persons  whose  state  of  health  may  be  such  as  that  they  caimot, 
without  danger  to  their  lives,  be  imprisoned,  are  exempted 
from  imprisonment  for  debt,  whether  on  mesne  process  or  in 
execution. 


The  manner  of  authenticating  foreign  deeds^  records  and 
other  instruments  in  writings  in  order  to  entitle  them 
to  be  admitted  in  evidence  in  Firginia. 

December  S»  1708. 

WHEREAS,  the  intercourse  between  this  state  and 
other  states  in  the  union,  and  between  this  state  and  fo- 
reign nations,  has  become  more  considerable  than  heretofore, 
which  renders  it  necessary  that  some  mode  should  be  adopted 
to  give  authenticity  to  deeds  and  certain  other  instruments  in 
writing,  foreign  judgments,  specialties  on  records,  registers  of 
births  and  marriages,  made,  executed,  entered  into,  given,  and 
enregistered,  by  and  between  persons  residing  in  any  of  the 
United  States^  or  in  any  foreign  kingdom,  state,  nation,  or 
colony  beyond  sea,  and  out  of  the  jurisdiction  of  this  state, 
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Be  ii  enacted^  &c.  That  all  such  deeds,  if  acknowledged  by 
the  party,  or  proved  by  the  number  of  witnesses  requisite  be- 
fore any  court  of  law,  or  the  mayor,  or  other  chief  magistrate 
of  any  city,  town,  or  corporation  of  the  county  in  which  the 
party  shall  dwell,  certified  by  such  court,  or,  &c.  in  the  man- 
lier Bttch  acts  are  usually  authenticated  by  them;  and  all  poli- 
cies of  insurance,  charter-parties,  powers  of  attorney,  foreign 
judgments,  specialties  on  record,  registers  of  birdis  and  ihar- 
riages,  as  have  been,  or  shall  be  made,  executed,  entered  into, 
pven  and  enregistered,  in  due  form,  according  to  the  laws  of 
such  state,  kingdom,  nation,  province,  island,  or  colony,  and 
attested  by  a  notary  pdblic,  with  a  testimonial  from  the 
|iroper  officer  of  the  city,  county,  corporation,  or  borough, 
where  such  notary  puUic  shall  reside,  or  the  great  seal  of  such 
state,  kingdom,  province,  island,  colony,  or  place,  beyond  sea, 
^bail  be  evidence  in  all  the  courts  of  record  within  this  com- 
monwealth, as  if  tiie  same  had  been  proved  in  the  said  courts* 

AU  and  every  act,  8cc«  within  the  purview  of  this  act,  are 
hereby  repealed.  Provided  always,  that  nothing  in  this  act 
contained  shall  be  construed  in  any  manner  to  alter  the  me- 
thod of  taking  and  certifying  the  privy  examination  of  any 
feme  covert^  or  in  any  other  respect  to  alter  and  repeal  the  act 
entitled,  ^  An  act  for  regulating  conveyances." 


(REVISED  CODE.) 

An  act  for  Regulating  Conveyances. 

Pfltsied  December  Id,  1798. 

Sect  1  l^r^  estate  of  inheritance  or  freehold,  or  for  a  term 
-^^  of  more  than  five  years,  in  lands  or  tenements, 
shall  be  conveyed  from  one  to  another,  unless  the  conveyance 
be  declared  by  writing,  sealed  and  delivered;  nor  shall  such 
conveyance  be  good  against  a  purchaser  for  valuable  consi- 
deration^ not  having  notice  thereof,  or  any  creditor,  unless  the 
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writing  be  acknowledged  by  the  party  who  shall  hsiVt  sealed 
and  delivered  it,  or  be  proved  by  three  witnesses  to  be  his  act, 
before  the  general  court,  or  the  court  of  that  district,  county, 
city,  or  corporation  in  which  the  land  conveyed,  or  some  part 
thereof  lieth,  or  in  the  manner  hereinafter  directed,  within 
eight  months  after  the  time  of  ensealing  and  delivery,  and  be 
lodged  with  the  clerk  of  such  court  to  be  there  recorded.  " 

Sect.  5.  If  the  party  who  shall  sign  and  seal  any  such  wri- 
ting reside  not  in  Virginia^  or  in  the  district  or  county  where 
the  lands  conveyed  lie,  the  acknowledgment  by  such  party, 
or  the  proof  by  the  number  of  witnesses  requisite,  of  the  seal- 
ing and  delivering  of  the  writing,  before  any  court  of  law,  or 
the  mayor,  or  other  chief  magistrate  of  any  city,  town,  or  cor- 
poration of  the  county,  in  which  the  party  shall  dwell,  certtfir 
ed  by  such  court,  or  mayor,  or  chief  magistrate,  in  the  man- 
ner such  acts  are  usually  authenticated  by  them,  and  offered 
to  the  proper  court  to  be  recorded,  within  eighteen  months  af- 
ter the  sealing  and  delivery,  where  the  party  resides  out  of 
this  commonwealth,  and  within  eight  months  after  the  sealing 
and  delivery,  where  the  party  resides  within  this  common- 
wealth, shall  be  as  effectual  as  if  it  had  been  in  the  lastmen- 
tioned  court.  ' 

Sect*  6.  When  husband  and  wife  have  sealed  and  delivered 
a  writing,  purporting  to  be  a  conveyance  of  any  estate  or  in- 
terest, if  she  appear  in  court,  and  being  examined  privily,  and, 
apart  from  her  husband  by  orib  of  the  judges,  shall  declare  to 
him,  that  she  did  freely  and  willingly  seal  and  deliver  the^ 
said  writing  to  be  then  shewn  and  explained  to  her,  and  wishes 
not  to  retract  it,  and  shall,  before  the  court,  acknowledge  the 
writing,  again  shewn  to  her,  to  be  her  act,  or  if  before  two 
justices  of  the  peace  of  that  county  in  which  she  dwelleth,  if 
her  dwelling  be  in  the  United  States  of  America^  who  may  be 
empowered  by  commission,  to  be  Issued  by  the  clerk  of  the 
court  wherein  the  writing  ought  to  be  recorded,  to  examine 
her  privily,  and  take  the  acknowledgment,  the  wife  being 
examined  privily,  and  apart  from  her  husband,  by  those  com- 
missioners, shall  declare,  that  she  willingly  signed  and  sealed 
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the  said  writings  to  be  then  shewn  and  explained  to  her  by 
them,  and  consenteth  that  it  may  be  recorded,  and  the  said 
commisaioners  shall  return  with  the  commission,  and  there- 
onto  annexed,  a  certificate  under  their  bands  and  seals  of  such 
privy  examination  by  them,  and  of  such  declaration  made  and 
consent  yielded  by  her,  in  either  case,  the  said  writing  ac- 
knowledged also  by  the  husband,  or  proved  by  witnesses  to  be 
bis  act,  and  recorded  together  with  snch  her  privy  examination 
and  acknowledgment  before  the  court,  or  together  with  such 
commission  and  certificate,  shall  not  only  be  sufficient  to  con- 
vey or  release  any  right  of  dower  thereby  intended  to  be  con- 
vejred,  or  released,  but  be  as  eifectual  for  every  other  purpose 
as  if  she  were  an  unmarried  woman. 


Of  the  Registry  of  Lands  in  Virginia.         ^ 

Pasted  Febroaiy  5,  ISIO. 

IN  order  to  prevent  the  holders  of  lands  in  Virginia  from  elu- 
ding the  payment  of  taxes,  the  legislature  of  that  state  lately 
passed  a  law  declaring,  that  all  lands  which  were  not  entered 
on  the  commissioners'  books  of  that  county,  in  which  the 
tract  lies,  within  eighteen  months  £rom  the  5th  of  February^ 
1810,  should  be  forfeited  to  the  commonwealth.  There  is  the 
usual  proviso  in  favour  of  the  rights  oimiunUy  femes  covert ^ 
and  persons  of  insane  memory. 


REVIEW. 

Ducuanotia  du  Code  Civil  dans  le  Conaeil  d*Etat^  tsfc.  i,  e,  Discu» 
sions  respecting  the  Civil  Code,  in  the  Council  of  State,  pre- 
ceded by  the  corresponding  articles  of  the  text  and  the  firojit; 
with  notes,  principally  relating  to  the  observations  and  the  ju- 
risprudence of  the  Courts  of  Reversal  and  Appeal.  On  the  ^aie 
of  Af.  Regnaud^  (of  St.  Jean  difjtngety)  counsellor  of  state.  Sec. 
&c.  By  M.  M,  Jouanneau  and  Z#.  C.  De  Solon.  Quarto,  3  vols. 
Paris. 

[Continued  from  vol.  2,  p.  483.  j 

GN  opening  die  second  volume  of  this  interesting  work^ 
our  attention  was  immediately  attracted  by  a  discussion 
on  the  law  of  inheritance  and  successions.  As  this  is  a  subject 
which  forms  one  of  the  most  important  branches  of  civil  legis- 
lation, and,  in  a  particular  manner,  ^^  comes  home  to  men's 
business  and  bosoms,"  we  shall  enter  into  some- discussion  of 
this  article. 

Mr.  Gibbon  (vol.  4.  chap.  4.)  introduces  his  exposition  of 
the  law  of  Justinian  on  diis  point,  by  observing  ^  that  tlic 
personal  title  of  a  first  proprietor  must  be  determined  by  his 
death:  but  the  possession  without  any  aj^earance  of  change, 
is  peaceably  continued  in  his  children,  the  associates  of  his 
toil,  and  the  partners  of  his  wealth.  This  natural  inheritance 
is  protected  by  the  legislatures  of  every  climate  and  age;  and 
the  father  is  encouraged  to  persevere  in  slow  and  distant  im- 
provements by  the  tender  hope,  that  a  long  posterity  will  en- 
joy the  fruits  of  his  labour.  The  principle  of  hereditary  suc- 
cession is  universal;  but  the  order  has  been  variously  esta- 
blished, by  convenience  or  caprice,  by  the  spirit  of  national 
institutions,  or  by  some  partial  example,  which  was  originally 
decided  by  fraud  or  violence." 
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Among  the  Jcws^  the  sons  succeeded  to  the  father's  landed 
property,  in  exclusion  of  the  daughters;  so  that  the  only  fund 
for  the  provision  of  the  daughters  was  the  father's  pergonal 
estate*  The  father  might  dispose  of  that  part  of  his  possessions 
to  whom  he  pleased;  and  if  he  made  no  disposition  of  it,  his 
children  were  entitled  to  it,  in  equal  shares.  If  he  left  no  son, 
his  landed  property  descended  to  his  daughters;  and,  if  he  had 
more  than  one  daughter,  it  was  divided  equally  among  them. 
If  he  left  neither  son  nor  daughter,  his  father  inherited;  if  he 
left  no  father,  his  brothers  succeeded;  and  if  he  left  no  bro- 
ther, the  succession  devolved  to  his  sisters:  but  on  all  occa- 
sions the  descendants  represented  their  ancestors,  and  were 
called  to  the  succession  before  their  collaterals*  The  eldest  son 
was  invested  with  peculiar  privileges;  he  had  a  right  to  a  dou- 
ble  portion  of  the  estate,  to  the  priesthood,  and  to  the  prin* 
cipal  authority,  or,  as  the  Rabbins  express  it,  to  the  kingdom 
among  his  brethren.  The  husband  succeeded  to  the  wife,  but 
the  wife  did  not  succeed  to  the  husband*  If  the  husband  had 
children  by  different  mves,  each  of  whom  brought  him  land- 
ed property,  the  children  of  each  mother  were  primarily  enti- 
tled to  her  succession;  and,  on  failure  of  those,  the  children 
of  the  other  mother  were  called  to  \u  On  a  general  failure  of 
heirs  in  descending,  ascending  and  collateral  lines,  the  land 
devolved  to  the  state. 

At  Athens^  females  were  entirely  excluded  from  the  succes- 
sion. By  the  original  jurisprudence  of  Rome^  males  and  fe« 
males  participated  equally  in  the  inheritance;  the  Foconianlaw 
excluded  females:  but  its  provisions  were  gradually  superseded 
by  the  riches  and  manners  of  the  republic,  first  in  favour  of 
daughters,  and  afterwards  in  favour  of  such  female  collaterals 
as  were  nearly  related  to  the  intestate.  The  law  of  Juitiman 
admitted  males  and  females  equally  to  the  succession,  and  an 
unqualified  right  of  representation  attended  every  line  of  the 
inheritance. 

The  feudal  policy  introduced  a  succession  wholly  unknown 
to  any  former  system  of  jurisprudence.  Under  the  successive 
appellations  of  muneroy  beneficta^  and  fexida^  fiefs  were  held, 

Vol.  in.  K 


74  AMERICAN  LAW  JOURNAL 

first,  at  the  will  of  the  donor;  then  during  the  life  of  the  feu- 
datory; then,  by  the  feudatory  and  his  lineal  heirs;  and  finally 
his  collateral  heirs  were  admitted  into  the  inheritance*  In 
most  countries  on  the  continent,  the  ascending  is  called  to 
the  inheritance  before  the  collateral  line:  but,  in  Engkmdy 
the  parent  was  never  allowed  to  sqcceed  to.  the  child* 
In  countries  governed  by  the  feudal  law,  the  preference  of 
males  to  females  is  very  common;  and  generally,  females  are 
received  into  the  tenure  in  default  of  males:  but  the  distinctive 
mark  of  feudal  succession  is  the  splendid  prerogative  assigned 
by  it  to  primogeniture*  The  policy  of  moat  feudal  countries 
allows  a  portion  of  the  inheritance  to  the  younger  sons:  but 
the  great  bulk  of  it  is  the  patrimony  of  the  eldest  son;  he  re- 
presents the  fief,  is  entitled  to  all  its  honours  and  profits,  and 
is  liable  to  all  its  burthens. 

Our  English  law  of  succession  is  stiU  more  favourable  to 
the  eldest  son*  Originally,  the  sons  inherited  equally* 

A  law  of  Edward  Hit  Confessor  directs  that,  on  the  decease 
of  an  intestate,  all  his  scins  shcdl  inherit  his  property*  It  is 
supposed  that  William  th^  conqueror  first  esublished  the  right 
of  primogeniture:  but,  so  low  as  in  the  reign  of  Henry  I*  a 
law  is  found,  which  shews  that,  if  the  intestate  had  several 
fiefs,  they  were  severally  inherited  by  his  sons,  the  eldest  re* 
taining  the  principal  or  first  fief  of  his  father*  This  is  the  last 
vestige  of  any  favour  shewn  by  our  law  to  the  younger  males. 
As  the  law  now  stands,  and  has  immemorially  stood,  their 
provision  depends  on  the  wuU  of  the  parent*  The  feudal  insti- 
tutions of  France  were  much  more  favourable  to  them.  Du- 
ring the  Carlovingian  race,  fiefs  were  divisible  among  all  the 
sons:  under  the  succeeding  dynasty,  traces  of  the  prerogative 
of  primogeniture  are  discoverable;  in  an  early  period  of  the 
Capetian  dynasty,  they  became  general;  the  final  settlement 
of  them  was  made  by  a  constitution  of  Philip  Augnaius  in 
1210,  which  assigned 'the  representation  of  the  fief  and  the 
bulk  of  its  possessions  to  the  eldest  son:  but  under  the  rights 
of  frerage  and  apanage,  some  provision  was  made  by  it  for 
the  younger  children. 
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By  the  Code  Napoleon^  children  and  their  descendants  suc- 
ceed without  any  distinction  of  age  or  sex,  or  of  whole  blood 
or  half  blood,  to  their  father  and  mother,  grandfather  and 
grandmother,  and  remote  ancestors;  and  if  the  inheritance 
has  descended  to  a  child,  it  is  immaterial,  (except  in  respect 
to  the  consequences  of  half  blood,  which  we  shsdl  afterwards 
notice)  whether  it  descend  to  him  Trom  his  father  or  his  mo- 
then  The  descendants  inherit  by  the  head,  when  they  are  in 
the  same  degree,  and  are  called  to  the  succession  in  their  own 
right:  but  they  succeed  by  the  root,  when  they  take  by  way  of 
representation.  If  there  be  a  total  failure  of  lineal  heirs,  and 
the  intestate  survive  both  his  parents,  then  his  brothers  and 
sisters,  or  the  persons  representing  them  in  the  descending 
line,  are  called  to  the  succession,  in  exclusion  of  collaterals, 
and  without  limitation  as  to  age  or  sex.  If  the  intestate  die 
without  issue  in  the  lifetime  of  both  his  parents,  his  brothers 
and  sisters  and  their  representatives  in  the  descending  line  are 
entitled  to  one  half  of  the  succession,  and  the  parents  may 
claim  the  other  half;  if  the  intestate  survive  one  only  of  his 
parents,  his  brothers  and  sisters  'have  a  right  to  three  fourths 
of  the  succession;  and  the  surviving  parent  has  the  other 
fourth,  with  the  income  during  his  or  her  life,  of  one  third  of 
the  remaining  three,  fourths.  If  the  intestate  leave  no  heir  in 
the  descending  line,  and  neither  brother  nor  sister  nor  repre- 
sentative of  brother  or  sister,  the  succession  is  divided  in 
moieties  between  the  paternal  and  maternal  line:  but  if  the 
heir  in  the  ascending  line  has  made  any  gift  of  property  to  the 
intestate,  the  prop'erty  so  given,  or  its  value  if  it  has  been  sold,' 
returns  to  the  donor. 

The  succession,  to  which  the  brothers  and  sisters  become 
entided,  is  divisible  among  them,  if  they  are  all  of  the  whole 
blood,  in  equal  shares;  if  some  of  them  are  of  the  whole  blood, 
and  some  of  the  half  blood,  the  succession  is  divided  into  two 
lines,  one  for  the  paternal,  the  other  for  the  maternal  brothers 
or  sisters  of  the  intestate;  the  brother  and  sister  of  the  whole 
blood  share  in  each  line,  the  paternal  brothers  in  the  paternal 
line  only,  and  the  maternal  brothers  and  sisters  in  the  maternal 
line  oidy. 
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The  ancient  lavr  of  Rome  allowed  the  parent  an  unlimited 
power  of  disposing  of  his  property  by  will,  so  that  he  was  at 
full  liberty  to  disinherit  his  child;  and  this  was  part  of  the 
patria  potestas  which  that  law  so  liberally  conferred:  but  it 
being  found  that  parents  often  disinherited  their  children 
without  cause,  the  law  gave  the  children,  who  had  been  un» 
justly  disinherited,  an  action  of  complaint  against  such  will  as 
inoflScioua,  or  in  other  words  as  wanting  in  moral  duty,  under 
colour  that  the  parent  was  not  of  sound  mind  when  he  made 
his  will.  This  supposed  insanity  was  a  mere  fiction  of  law,  to 
avoid  the  appearance  of  directly  impugning  the  authority  of 
the  twelve  tables,  which  explicitly  gave  all  persons  an  absolute 
and  uncontrolled  power  of  devising  their  property  as  they 
might  chuse.  Parents  were  entitled  to  the  same  action  for  the 
inofficious  wills  of  their  children;  and  brothers  and  sisters  for 
the  inofficious  wills  of  their  brothers  and  sisters.  The  parent, 
however,  was  considered  as  having  satisfied  his  duty,  if  he 
bequeathed  to  his  children  a  fourth  part  of  his  property;  and 
even  if  he  bequeathed  them  any  thing,  the  complaint  of  inof-  * 
ficiousness  did  not  lie;  but  the  praetor  gave  the  children  an  ac- 
tion to  have  their  portion  completed.  The  portion  being  secu* 
red  to  them  by  law,  was  called  the  legitime.  By  the  novella, 
yustinian  increased  it  to  one  third,  if  there  were  not  more 
than  four  children,  and  to  one  half,  if  they  were  more  than 
four.  In  some  parts  of  Engknid^  particularly  in  London^  till 
the  4th  and  5th  of  William  and  Mary^  custom  reserved  a  rea- 
sonable part  of  the  deceased's  personal  estate  for  his  widow 
and  children,  for  which  the  law  gave  them  the  Mrrit  de  ration-- 
abtli  parte  bonorum.  The  present  law  of  Scotland  secures  to 
children  their  legitime  or  bairn's  part,  which  is  one  third,  if 
the  deceased  leave  a  wife,  and  one  half,  if  he  leave  none.  In 
this  respect,  the  customary  law  o{ France  was  different  in  dif- 
ferent provinces:  but,  generally  speaking,'  the  provincial  cus- 
toms  allowed  a  legitime,  and  proportioned  it  to  the  number  of 
the  children.  The  chief  consul  expresses  his  approbation  of 
the  Roman  law.  The  legislature,  he  says,  should  always  have 
in  view  the  preservation  of  moderate  fortunes,  which  he  calls 
the  strength  of  the  state.  Too  much  subdivision  reduces  them 
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to  nothing,  particularly  if  it  occasion  the  sale  of  the  mansion, 
which  is  the  central  point,  and  the  alienation  of  which  usually 
produces  the  extinction  of  the  family.  Agreeably  to  these  sug- 
gestions, the  Napoleon  Code  provides  that  a  parent  shall  not  by 
act  inter  vivos,  nor  by  will,  dispose  of  more  than  one  half  of 
his  property,  if  he  leave  only  one  legitimate  dhild;  nor  of 
more  than  one  third,  if  he  leave  two  or  more  legitimate  chil- 
dren, the  descendants  of  children  representing,  them.  If  the 
deceased  have  no  issue,  but  have  heirs  in  the  ascending  line, 
both  on  the  side  of  his  father  and  the  side  of  his  mother,  he 
may  dispose  of  one  half  of  his  property;  if  he  leave  heirs  in 
the  ascending  line,  on  one  side  only,  he  may  dispose  of  three 
fourths;  if  he  leave  no  heir  in  the  ascending  line,  he  may  dis- 
pose of  the  whole  of  his  property. 

The  Napokon  Code  expresses  that  illegitimate  children  have 
BO  right  to  heirship,  but  makes  some  provision  for  them.  If 
the  parent  leave  lawful  issue,  the  illegitimate  child  is  entided 
to  one  third  of  that  portion  of  the  inheritance  which  the  law 
would  have  conferred  on  him,  if  he  had  been  legitimate;  if 
the  parent  have  no  lawful  issue,  the  illegitimate  child  is  enti- 
tled to  one  half  of  that  portion:  but  the  illegitimate  child  is 
eircluded  from  this  allotment,  if  the  parent  has  provided  for 
him  or  taught  him  a  trade.  If  the  illegitimate  child  die  without 
issue,  die  parent,  who  has  acknowledged  him,  inherits  his 
property;  if  nO  such  parent  be  living,  the  lawful  children  of 
such  parent  succeed  to  it. 

Our  readers  are  probably  apprized  of  the  multiplied  modes 
by  which,  through  the  medium  of  substitutions  Bnd^dei  com" 
misea  in  the  civil  law,  and  by  the  operation  of  entails  and  re- 
demptions in  the  feudal  law,  property  has  been  inalienable. 
The  code  before  us  prohibits  all  substitutions,  and  every  other 
restraint  on  alienation,  with  three  exceptions;  the  emperor 
may  declare  the  property  hereditary;  a  parent  may  give  the 
income  of  any  part  of  his  disposable  propert}*  to  any  of  his 
children  for  his  life,  with  a  limitation  of  the  property  itself  to 
their  children;  and  a  person  dying  without  issue  may,  in  like 
manner,  give  a  life  interest  to  any  of  his  brothers  and  sisters, 
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and  may  direct  the  substance  of  the  property  to  vest,  at  their 
deaths^  in  their  children. 

These  are  the  principal  regulations  in  the  present  code  re- 
specting inheritance  and  successions.  It  is  observable  that  it 
confines  representation  to  the  twelfth  degree.  Whether  con- 
sanguinity should,  in  respect  to  succession  and  inheritance,  be 
universally  extended,  was  a  great  question  both  among  the 
ancient  and  among  the  modem  civilians;  the  former  contend- 
ed for  limiting  it  within  the  tenth  degree,  and  the  latter  for  its 
universal  protraction;  the  early  canonists  generally  confined 
it  to  the  seventh  degree.  In  England^  unlinuted  consanguinity 
is  allowed  in  respect  to  the  right  of  succession:  but  in  some 
other  legal  rights,  it  is  confined  to  the  fourth  degree.  Thus, 
in  writs  brought  to  recover  landed  property  by  a  person  claim- 
ing in  the  character  of  cousin,  no  one  can  maintain  this  writ  if 
his  common  ancestor  be  removed  higher  than  the  father  of 
the  great  grandfather;  that  is,  unless  the  common  ancestor  be 
within  four  degrees  of  the  claimant.  A  good  reason  against 
unlimited  consanguinity  does  not  present  itself  to  us;  and  we 
are  at  a  loss  to  discover  any  ground  for  confining  it  to  the 
twelfth  degree.  Henry  IV.  stood  in  the  twenty-fourth  degree 
of  consanguinity  to  Henry  HI.  his  immediate  predecessor- 
One  of  the  most  interesting  discussions  in  the  code  before 
us  arises  on  the  nullity  of  sales  for  inadequacy  of  price;  or, 
to  use  the  language  here  adopted  from  the  Homan  law, 
^^  the  rescision  of  a  sale  on  account  of  lesion."  The  Roman 
law  considered  the  sale  to  be  void,  if  the  property  was  sold 
for  less  than  one  half  of  its  worth:  but  the  equity  of  this 
law  was  a  subject  of  much  dispute  among  the  civilians.  One 
of  the  greatest  objections  to  it  is,  that  the  seller  and  the  pur- 
chaser stand  in  the  same  predicament  to  each  other,  and  are 
equally  entitled  to  the  justice  and  the  favour  of  the  law;  and  * 
therefore,  if  inadequacy  of  price  should  authorise  the  seller  to 
annul  the  contract,  excess  of  price  should  equally  authorise 
the  purchaser  to  set  it  aside.  The  chief  consul  contends  for 
the  rescision  of  the  contract.  His  strongest  argument  is,  that 
the  seller  should  be  more  favoured  by  law  than  the  purcha- 
ser, because  the  seller  is  forced  to  the  sale  by  his  wants,  and 
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his  family  is  injured  by  it:  but  the  purchaser  is  perfectly  free, 
and  has  the  whole  profit  of  the  contract.  The  advice  of  the 
chief  consul  prevails;  and  die  code  orders  that,  if  the  property 
be  not  sold  for  five  twelfths  of  its  value,  the  seller  shall  be 
entitled  to  an  action  for  the  rescision  of  the  sale,  though  he 
has  expressly  renounced  his  right  to  this  action  in  the  contract 
of  sale:  but  the  action  must  be  brought  within  two  years  after 
the  contract;  and  the  law  extends  only  to  the  sale  of  real  pro- 
perty, and  to  no  sale  by  public  auction. 

In  civil  concerns,  imprisonment  is  confined  to  some  cases 
of  gross  fraud,  and  of  gross  breach  of  trust,  which  are  parti- 
culariy  enumerated.  In  all  cases  of  debt,  the  person  of  the 
debtor  becomes  free  by  his  making  over  all  his  property  to  his 
creditors:  but  diis  does  not  extinguish  the  debt;  so  that  the 
iHture  acquisitions  of  the  debtor  are  still  liable  to  the  demands 
of  his  creditors.  We  think  that  this  legislative  provision  de- 
serves the  serious  consideration  of  every  country  in  which  im- 
prisonment for  debt  is  allowed.  It  is  obvious  that  this  impri- 
sonment inflicts  wretchedness  on  the  sufferers,  deprives  the 
public  of  their  industry,  and  makes  them  a  heavy  and  destruc- 
tive weight  on  the  state:  while  the  Napokon  Code  restores 
them  to  comfort,  gives  the  public  the  benefit  of  their  toil,  and 
frees  the  state  from  the  burthen.  Surely,  then,  the  addition 
of  physical  and  mental  strength, 'which  a  state  acquires  by 
the  abolition  of  imprisonment  for  debt,  must  be  very  great; 
and  this  advantage  should  not,  for  want  of  reflection,  be  pre- 
sented by  us  to  Bonaparte. 

Towards  the  close  of  the  second  volume,  we  have  an  inte- 
resting discussion  on  the  registration  of  mortgages.  By  the 
Roman  law,  no  publicity  of  a  mortgage  was  necessary  for  its 
validity;  and  it  should  seem  that  the  law  of  France  required 
this  publicity,  as  necessary  for  the  legal  validity  of  a  mort- 
gage* 

In  our  opinion,  the  Napokon  Code  does  honour  to  the  per- 
sons by  whom  it  was  compiled*  The  general  arrangement  of 
the  work  appears  to  be  very  good:  the  divisions  and  subdivi- 
sions seem  to  be  produced  by  the  subject;  and  the  attention  of 
the  reader  easily  foUowa  them*  The  style  is  unaffected,  ner- 
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VOU8  and  clear,  and  is  perfecdy  free  from  the  metaphysical 
subdety  and  pomp  of  phrase  with  which  the  Institutes  of  Jus*^ 
tinian  are  truly  reproached.  It  evidently  was  the  object  of  the 
compilers  to  e£Pect  a  simple  system  of  lepslation;  and,  so  far 
as  we  are  able  to  judge,  they  have  attained  their  object.  The 
Discussions  are  also  creditable  to  the  parties,  and  the  first 
consul  appears  no  where  in  a  disadvantageous  light.  We  cer- 
tainly discover  nothing  assumed  or  overbearing  in  his  man- 
ner; his  expressions  are  sometimes  quaint,  and  his  language 
and  turn  of  thought  have  occasionally  something  of  that  pecu- 
liarity which  marks  his  state  papers:  but  generally  his  concep- 
tions are  just  and  his  language  is  clear,  and  he  is  always  in- 
clined to  take  the  liberal  side  of  the  question.  If  the  literary 
intercourse  between  the  countries  could  be  renewed,  we  shall 
endeavour  to  furnish  ourselves  with  such  works  as  will  enable 
us  to  lay  before  our  readers  a  complete  view  of  the  Napoleon 
legislation. 


V 

Review  of  HiUhouse'^ s  Amendment  to  the  Constitution  of 

the  United  States. 

[From  the  Edinburgh  Review,  vol.  12,  1808.] 


Propositiona  for  amending  the  constitution  of  the  Urn  fed  States  of 
America,  submitted  by  Mr.  HUlhouae  to  the  senate  of  the  United 
States^  on  the  12th  day  of  ^/iril  1808,  with  his  explanatory 
remarks.  13mo.  pp.  60.  fVaahin^ton  sjid  JVew-Yorky  1806.   . 

^  I  ^HIS  is  on^  of  the  works  which  mark,  in  a  striking  man- 
-'-  ner,  the  difference  between  a  new  and  an  established 
government.  Mr*  Hillhouse^  a  soberminded  and  experienced 
senator,  representing  the  most  sagacious  and  least  revolu- 
tionary state  in  the  union  (Connecticut)^  comes  forward  with 
a  series  of  propositions  for  newmodelling  the  general  govern- 
ment, and  changing  the  functions  both  of  the  executive  and 
of  the  higher  branch  of  the  legislature;  and  those  propositions 
zrp  deliberately  canvassed,  and  ordered  to  be  printed  by  au- 
thority of  the  senate,  for  the  general  information  of  the  coun- 
try^  Such  discussions  would  be  regarded  on  this  side  of  the 
Atlantic  as  the  immediate  precursors  of  a  radical  revolution; 
while,  in  America^  they  are  universally  considered,  not  only 
as  perfectly  innocent,  but  as  laudable  and  salutary.  The  con- 
templation of  these  things  may  teach  us  some  lessons;  and  at 
a  time  when  the  foreign  relations  of  these  rising  communities 
excite  so  general  an  interest  in  Europe^  w^  think  it  our  duty 
to  lay  before  our  readers  whatever  may  tend  to  throw  light  on 
their  internal  condition.  With  this  view,  we  shall  present 
them  with  a  slight  analysis  of  the  litde  pamphlet  before  us, 
premising  a  short  account  of  the  constitution  which  it  is 
intended  to  reform. 
Vol.111.  L 
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At  the  close  of  that  unfortunate  contest,  which  terminated 
in  the  independence  of  the  British  colonies,  the  first  object 
that  engaged  the  attention  of  the  citizens  of  the  newly  created 
empire  was  the  government  they  were  in  future  to  live  under. 
The  body,  under  whose  auspices  the  war  had  been  conducted 
was  nothing  more  than  an  assembly  denominated  the  congress, 
composed  of  delegates  from  the  several  states,  who,  without 
pretending  to  any  authority  over  the  individual  citizens,  or 
even  over  the  states  in  their  collective  capacity,  issued  recom" 
mendationa  to  the  diiferent  legislatures,  which,  being  the 
suggestions  of  wisdom  and  patriotism,  and  given  at  a  period 
of  alarm  and  danger,  were  in  most  instances  implicitly  obeyed. 
The  functions  of  this  government,  however,  naturally  ceased 
with  the  conjuncture  which  gave  it  birth.  On  the  return  of 
peace,  its  recommendations  were  disregarded;  and  it  was 
soon  discovered,  that  if  the  union  of  the  states  was  to  be 
preserved,' a  more  efficacious  government  was  indispensably 
necessary. 

In  the  organization  of  the  state  governments  no  great  diffi* 
culty  was  experienced*  Under  the  old  regime  the  greater 
part  of  the  colonies  had  been  governed  by  a  house  of  assembly 
chosen  by  the  people,  together  with  a  governor  and  council 
appointed  by  the  king.  The  only  alteration,  therefore,  that  was 
required  by  the  revolution,  was  to  transfer  to  the  people  that 
portion  of  authority  which  had  hitherto  been  exercised  by  the 
sovereign.  In  addition  to  the  house  of  assembly  which  they 
had  always  chosen,  they  elected,  in  most  of  the  states,  a 
council  under  the  name  of  a  senate,  and  an  executive,  deno- 
'  minated  the  governor;  and  with  these  alterations  the  state 
governments  resumed  their  functions. 

The  establishment  of  a  national  government,  however,  was 
obviously  a  much  more  arduous  undertaking.  Tlieir  separa- 
tion  from  the  mother  country  having  deprived  the  states  of 
the  common  prop  on  which  they  had  hitherto  rested,  they 
were  naturally  led  to  lean  towards  each  other;  but  not  having, 
as  in  the  case  of  the  state  governments,  any  model  to  direct 
them,  it  became  a  matter  of  much  uncertainty  how  the  con- 
nexion of  the  states  was  in  future  to  be  maintained.  The  state 
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governments  were  buildings  already  erected,  which,  in  con- 
sequence of  the  revolution,  merely  changed  their  inhabitants; 
but  the  fabric  of  the  national  government  was  to  be  built  from 
the  foundation,  on  a  plan  which  was  yet  to  be  devised  and 
considered.  Some  common  government  seemed  necessary  to 
the  welfare  of  the  union;  but  how  this  government  was  to  be 
constructed,  how  far, its  powers  were  to  encroach  on  the  sepa* 
rate  sovereignty  of  the  states,  and  to  what  objects  these  powers 
were  to  be  directed,  were  all  matters  of  very  nice  and  difficult 
arrangement*  The  opinions  of  the  citizens  of  the  United  States 
on  this  momentous  subject,  were  as  various  as  might  be  ex- 
pected from  the  variety  of  interests,  of  prejudices  and  passions, 
which  must  necessarily  exist  in  such  a  community.  Some 
called  in  question  even  the  necessity  of  union;  others,  admit- 
ting the  necessity  of  a  common  government,  maintained  that 
this  government  ought  to  be  purely  federal,  and  in  no  respect 
national;  that  is  to  say,  that  its  ordinances  should  be  binding 
only  on  the  state  legislatures,  and  not  on  the  citizens  indivi- 
dually considered.  A  third  party  asserted  the  expediency  of 
a  government  exercising  authority  over  the  whole  mass  of  the 
populauon.- With  respect  to  the  nature  and  constitution  of  the 
orj^ms,  by  which  the  powers  of  the  general  government  were 
to  be  discharged,  the  diflference  of  sentiment  was  equally 
great.  In  orde^  to  reconcile  their  discordant  opinions,  and, 
obtain  some  form  of  government,  without  which  it  was  appa- 
rent that  the  United  States^  as  a  nation,  could  no  longer  exist, 
a  convention  was  held  at  Philadelphia  in  the  year  1787,  com-r 
posed  of  the  most  illustrious  citizens  of  the  union,  and  digni- 
fied with  the  presence  of  Washington  and  Franklin*  After 
having  deliberated  for  several  months,  this  august  assembly 
at  length  produced  the  constitution  which  was  soon  afterwards 
adopted;  and  under  which  the  United  States  have,  for  twenty 
years,  been  advancing  to  power  and  opulence,  with  a  rapidity 
unexampled  in  history. 

The  best  account  of  this  constitution,  is  to  be  found  in  a 
publication  called  the  Federalist,  written  principally  by  the 
late  general  Hamilton;  a  work  little  known  in  Europe,  but 
which  exhibits  ^p  extent  and  precision  of  information,  a  pro- 
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fundity  of  research,  and  an  acuteness  of  understanding^,  which 
would  have  done  honour  to  the  most  illustrious  statesmen  of 
ancient  or  modem  times. 

The  defects  which,  on  a  view  of  this  constitution,  immedi- 
ately strike  us  as  inherent  in  its  composition,  are  weakness 
and  instability.  It  has  the  appearance  indeed,  father  of  an 
experiment  in  politics,  than  of  a  steady  permanent  govern- 
ment; and  in  this  view,  as  we  gather  from  the  speech  made 
by  Franklin^  previous  to  giving  his  vote  for  its  adoption,  it 
was  regarded  by  the  most^  distinguished  members  of  the  con- 
vention, with  which  it  originated.  We  have  particular  access 
indeed  to  know,  that  general  Hamilton^  who  assisted  in  its 
formation,  and  who  was  regarded  as  the  most  enlightened 
man  in  the  country,  was  used  to  express  his  conviction,  that 
it  had'  not  within  it  the  means  of  selfpreservation.  Its  fnu 
mers  themselves,-  therefore,  were  far  from  maintaining  its 
excellence*  Like  Solon  of  old,  they  offered  it  to  their  country- 
men only  as  the  best  which  their  peculiar  circumstances  would 
admit  of. 

The  establishment  of  a  more  stable  government  was  ren- 
dered peculiarly  difficult,  by  the  immense  rapidity  with  which 
the  United  States  were  advancing.  A  country  in  which  every 
thing  is  varying  and  increasing,  cannot  well  have  a  permanent 
government.  The  insular  situation  of  Great  Britain  seems  to 
be  a  principal  cause  of  the  peculiar  steadiness  of  the  govern- 
ment under  which  we  live.  The  bounds  of  our  country  are 
defined  by  nature;  the  population,  though  increasing,  advances 
so  slowly,  as  to  produce  no  sensible  impression  on  the  machine 
of  government;  and,  when  it  arrives  at  a  certain  pitch,  is  re- 
lieved by  emigration,  by  war,  and  the  other  evils  incident  to 
an  old  country.  The  territory  of  the  United  States,  when 
compared  with  that  of  the  most  conspicuous  nations  of  Eu- 
rope, deserves  almost  the  epithet  of  boundless.  At  the  dme 
when  the  constitution  was  framed,  this  immense  region  con- 
tained only  between  three  and  four  millions  of  souls.  Its 
constitution,  therefore,  was  adapted  to  a  thin  and  scattered 
population;  but  it  could  not  escape  the  penetration  of  its 
founders,  that  a  government,  which  was  suitable  to  the  weak- 
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ness  of  infancy,  might  be  very  ill  adapted  to  the  vigour  of 
manhood. 

Besides  the  smallness  of  the  population  in  proportion  to  the 
extent  of  the  territory,  there  were*  other  circumstances  in  the 
situation  of  the  United  States  which  naturally  suggested  the 
idea  of  a  republican,  and  even  a  democratical  government* 
The  population  of  the  United  States  was  of  a  peculiar  descrip* 
tion.  Every  man,  possessing  a  certain  share  of  property,  had 
an  interest  in  the  general  welfare.  ^The  agricultural  interest 
greatly  predominated.  The  greater  part  of  the  inhabitants  of 
the  United  States  cultivated  their  own  farms,  and  were  dis- 
tinguished by  those  habits  of  industry,  morality,  and  intellec-* 
tual  acuteness,  which  are  the  natural  result  of  that  situation. 
There  was  no  mob^  in  short,  no  dissolute  and  servile  populace 
in  the  country.  When  a  considerable  number  of  this  class 
exists  in  any  community,  it  may  be  pronounced  unfit  for  a 
republican  government.  It  must  not  at  the  same  time  be  over- 
looked, that  the  distance  of  America  frova^ur ope ^  and  the 
absence  of  any  formidable  enemy  on  the  frontier,  favoured 
the  introduction  of  a  republican  government.  Had  any  formi- 
dable neighbour  rendered  it  necessary  for  th  J  United  States  to 
maintain  a  considerable  standing  army,  or  to  engage  in  fre- 
quent hostilities,  we  may  pronounce,  with  certainty,  that  their 
present  form  of  government  could  not  have  subsisted.  The 
slender  tie  which  holds  them  together  would  burst  at  once  in 
the  tumt^lt  of  war.  But,  placed  at  a  distance  from  the  great 
theatre  of  contention  and  bloodshed,  devoting  themselves  to 
the  arts  of  peace,  and  studiously  avoiding  all  occasions  of 
hostility,  they  have  hitherto  prospered  under  a  republican 
government;  while  the  violent  political  contentions  incident  to 
such  a  constitution  have  supplied,  in  some  measure,  that  agi- 
tation which  in  Europe  is  excited  by  war,  and  without  which 
it  seems  impossible  for  any  collection  of  men  to  maintain  their 
vigour  and  activity. 

In  governments,  as  in  every  human  institution,  there  is 
always  found  a  mixture  of  good  and  evil.  The  most  despotic 
have  their  benefits^  the  most  free  their  disadvantages.  The 
great  recommendation  of  a  republican  government,  as  applied 
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to  the  United  States^  is,  that  it  affords  full  scope  to  the  growiof^ 
energies  of  the  nation,  imposing  on  them  no  greater  burdens 
or  restrictions  than  are  essential  to  their  complete  develop* 
ment.  But  this  advantage  is  purchased  at  the  expense  of  an 
evil)  which  must  exist  in  a  greater  or  less  degree  in  every  free 
government,  and  has  already  risen  to  a  moat  disagreeable, 
and  even  alarming  height,  in  the  United  States*  The  evil  we 
adlude  to  is  party  spirit*  It  being  essential  to  a  republican 
government  that  the  supreme  rulers  of  the  country  should 
derive  their  power'  immediately  from  the  people,  and  be 
chosen  by  them,  these  elections  are  naturally  productive  of 
very  violent  contests  and  furious  animosities  among  the  friends 
of  the  different  candidates.  It  must  always  be  kept  in  mind, 
that,  in  the  United  States^  not  only  the  legislative  assemblies, 
but  the  chief  magistrate,  is  chosen  by  a  general  election,  held 
every  four  years  throughout  the  union.  ISuch  an  election,  in 
almost  any  country  of  Europe,  would  be  the  signal  for  civil 
war;  and  although  no  such  effect  has  hitherto  resulted  from  it 
in  America,  because  the  country  is  thinly  peopled,  because 
there  is  no  standing  army,  and  because  the  office  of  chief 
magistrate  is,  ccimparatively  speaking,  of  trifling  importance; 
yet,  in  proportion  as  the  country  advances,  these  circumstan- 
ces must  be  changed;  and  the  United  States  will  then  be  ex- 
posed to  that  multiplicity  of  evils  which  the  periodical  election 
of  a  chief  ruler  in  an  extensive  country  is  calculated  to  pro- 
duce.  Already,  according  to  Mr.  Hillhouscy  these  evils  are 
serious  and  alarming. 

**  Of  the  impropriety,*'  he  asks,  "  and  impolicy  of  the  pre- 
sent mode  of  electing  a  president,  can  there  be  stronger  proof, 
can  there  be  more  convincing  evidence,  than  is  now  exhibiting 
in  the  United  States  f  In  whatever  direction  we  turn  our  eyes, 
we  behold  the  people  arranging  themselves  under  the  ban- 
ners of  different  candidates,  for  the  purpose  of  commencing 
the  electioneering  campaign  for  the  next  president  and  vice- 
president.  All  the  passions  and  feelings  of  the  human  heart 
are  brought  into  the  most  active  operation.  The  ekctioneering 
spirit  finds  its  way  to  tvtty  Jireside,  pervades  our  domestic 
circles,  and  threatens  to  destroy  the  enjoyment  of  social  har- 
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inony.  The  seeds  of  discord  will  be  sown  in  families,  among 
friends,  and  throughout  the  whole  community.  In  saying 
this,  I  do  not  mean  any  thing  to  ^e  disadvantage  of  either  of 
the  candidates.  They  may  have  no  agency  in  the  business. 
They  may  be  the  involuntary  objects  of  such  competition, 
without  the  power  of  directing  or  controlling  the  storm.  The 
fault  is  in  the  mode  of  election,  in  setting  the  people  to  choose 
a  king*  In  fact,  a  popular  election,  and  the  exercise  of  such 
powers  and  prerogatives  as  are  by  the  constitution  vested  in 
the  president,  are  incompatible.  Hie  evil  is  increasing,  and 
will  increase,  until  it  shall  terminate  in  civil  war  and  despot* 
ism.  The  people,  suffering  under  the  scourge  of  party  feuds 
and  Cactions,  and  finding  no  refuge  under  the  state,  any  more 
dtan  in  the  general  government,  from  party  persecution  and 
oppression,  may  become  impatient,  and  submit  to  the  first 
fyrant  who  can  protect  them  against  the  thousand  tyranteJ^* 

To  suggest  a  remedy  for  this  great  and  growing  evil,  is  the' 
leading  object  of  the  propositions  before  us. 

^  It  can  be  remedied,"  Mr.  Htlihouse  observes,  ^^  only  ib 
two  ways:  Either  the  office  of  president  must  be  stripped  o( 
its  high  prerogatives  and  powers,  or  some  other  mode  of  ap- 
pointing a  president  must  be  devised  Aan  that  of  popular 
election. 

He  is  of  opinion  that  both  of  these  means  ought  to  be  em* 
ployed«  He  proposes  to  reduce  the  president's  tenns  of  service 
from  four  years  to  one;  to  reduce  his  aalary  from  25,000  to 
15^000  dollars  per  annum;  to  transfer  from  him  to  the  legis- 
lature the  pow^  of  appointing  to  and  removing  from  office; 
and,  as  to  the  mode  of  appointing  the  chief  magistrate,  he 
intends  diat  he  shall  be  annually  chosen  ^  ht  from  a  certain 
number  of  the  senate.  Mr.  Hilihottse  intends  likewise,  that 
the  house  of  repreaetttatrves,  instead  of  serving,  as  at  present, 
fer  two  years,  shall  henceforth  serve  only  for  one;  and  that 
the  term  of  service  of  the  senate  shall  also  be  reduced  from 
«ix  to  three  years. 

If  this  mode  of  appointing  u  president  shall  be  adopted,  Mr. 
HilBioust  flattrrs  hSttself  diHt  the  fbUowtng  ailmtages  will 
Ksutt  from  it« 


88  AMERICAN  LAW  JOURNAL 

^^  l8t,  It  will  make  the  senate  more  respectable. 

^^  2d|  It  is  prompt  and  certain. 

*^  idj  It  will  avoid  the  evils  of  a  disputed  election^  which 
is  now  unprovided  for  in  the  constitution. 

^^  4th^  It  will  exclude  intrigue  and  cabal. 

^^  5th,  It  gives  talents  and  modest  merit  an  equal  chance. 

^^  6th,  It  is  economical. 

^^  7th,  It  gives  to  the  people  a  president  of  the  United  States^ 
and  not  the  chief  of  a  party. 

^^  8th,  It  removes  temptation  to  use  power,  otherwise  than 
for  the  public  good, 

"  9th,  It  will  annihilate  a  general  party  pervading  the  whole 
United  States* 

"  10th,  It  will  remove  a  direct,  powerful,  and  dangerous 
influence  of  the  general  government  on  the  individual  states* 

^^  11th,  It  will  prevent  the  influence  of  a  presidential  elec- 
tion on  our  domestic  concerns  said  foreign  relations. 

"  12th,  And  it  will  secure  the  United  States  against  the 
usurpations  of  power,  and  every  attempt,  through  fear,  in- 
terest, or  corruption,  to  sacrifice  their  interest,  honour,  or 
independence;  for  one  year  is  too  short  a  time  in  which  to 
contrive  and  execute  any  extensive  and  dangerous  plan  of 
unprincipled  ambition;  and  the  same  person  cannot  be  presi- 
dent  during  two  successive  years." 

Mr.  Hillhouse  therefore  expects,  that  when  amended  in  the 
manner  proposed  by  him,  the  United  States  would  enjoy  the 
respective  advantages  of  elective  and  hereditary  governments, 
combining  the  freedom  of  the  one  with  the  tranquillity  of  the 
other*  We  should  now  consider  how  far  his  expectations  are 
likely  to  be  fulfiUed. 

The  amendment  regarding  the  president  consists,  as  we 
have  already  stated,  of  two  parts;  namely,  making  the  office 
itself  less  the  object  of  ambition,  and  appointing  to  it  by  lotj 
instead  of  election.  By  the  latter  arrangement,  there  can  be 
410  doubt  that  the  senate  would  be  made  more  respectable; 
because  each  state,  in  electing  its  quota  of  senators,  two  ia 
number,  would  consider  itself  as  nominating,  at  the  same 
time,  two  candidates  for  the  presidency.  It  would  likewise 
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avoid  the  evils  of  a  disputed  presidential  election*  But  is  it 
not  obvious  that  it  would  add  nearly  as  much  turbulence  to 
the  senatorial  as  it  took  from  the  presidential  elections?  That 
quantity  of  popular  agitation,  corruption,  and  intrigue,  which 
used  to  be  called  forth  at  every  election  of  a  president,  would 
not  by  this  means  be  annihilated.  It  would  be  merely  trans- 
ferred to  the  election  of  senators;  with  this  difference,  that, 
under  the  present  system,  it  occurs  only  once  in  four  years, 
and,  according  to  Mr.  Hillhouse^a  scheme,  the  nation  would 
be  disturbed  with  it  every  three  years.  As  to  the  fourth  ad- 
vantage, the  destruction  of  cabal  and  intrigue,  it  is  by  no 
means  certain  that  fraud  and  collusion  would  not  be  employed 
even  at  the  drawing  of  the  great  lottery.  Neither  would  it 
^ve  to  the  people  a  president  of  the  United  States^  instead  of 
the  chief  of  a  party.  Every  nation,  which  in  any  considerable 
degree  governs  itself,  must  be  divided  into  parties;  every 
assembly,  chosen  by  such  a  nation,  must  be  divided  into  cor- 
responding parties;  every  senator,  therefore,  must  belong  to 
one  party  or  another;  and,  whether  chosen  by  lot  or  by  elec- 
tion, the  president  of  the  United  States  would  infallibly  be  the 
leader  of  the  party  with  which  he  had  previously  been  accus- 
tomed to  act. 

But,  supposing  that  all  the  advantages  enumerated  by  Mr.' 
HiUhouse  did  result  from  the  appointment  of  the  president  by 
lot;  it  appears  to  us,  that  there  would  necessarily  arise,  from 
the  privation  of  the  powers  and  prerogatives  he  at  present 
exercises,  evils  more  than  sufficient  to  counterbalance  all  the 
benefits  that  would  attend  them.  The  most  fatal  consequences 
are  to  be  apprehended  from  breaking  down  the  barriers  at 
present  interposed  between  the  executive  and  the  legislature 
of  the  United  States.  It  is  among  the  most  certain  maxims  of 
political  philosophy,  that  the  independence  of  the  executive 
is  no  less  essential  to  freedom  than  that  of  the  legislature 
itself.  Any  scheme,  therefore,  which  would  at  once  invest  the 
legislature  with  executive  authQrity,  may  weU  be  regarded 
with  suspicion.  It  is  as  dangerous  to  permit  a  body  of  men  to 
execute  laws,  aa  to  allow  a  single  man  to  enact  them.  The 
power  of  appointing  to,  and  removing  from  office,  is  unques- 
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tionably  an  appendage  of  the  execotive  government;  and  caa- 
not  be  taken  from  the  president  of  the  United  States  without 
depriving  him  of  the  weight  and  dignity  which  are  indispeu'^ 
sable  to  the  vigorous  and  effectual  discharge  of  his  important 
oiEce.  It  is  certain,  too,  that  if  no  fit  depositar}'  of  this  execu* 
tive  power  is  provided  by  the  constitution,  some  one  will 
establish  itself  in  spite  of  the  constitution;  and  this  will  be  the 
turbulent  leader  of  a  legislative  body,  who,  under  pretence  of 
promoting  the  interests  of  his  fellow  citizens,  will  contrive  to 
become  their  master.  By  electing  the  president  out  of  the 
senate,  especially  if,  as  Mr.  Hillhouse  imagines,  this  body,  in 
consequence  o^  serving  for  a  shorter  time,  would  consist  in 
general  of  the  same  members,  his  constitutional  independence 
would  be  still  further  impaired,  and  his  interests  identified 
with  those  of  the  senate.  In  a  word,  it  seems  evident,  that  if 
the  people  of  the  United  States  were  desirous  of  making  such 
alterations  on  their  constitution  as  should  be  likely  to  convert 
it  into  an  oligarchy,  and  at  no  distant  period  into  a  despotism, 
they  could  not  adopt  a  better  plan  than  that  proposed  by  Mr. 
Hillhouse. 

For  our  own  part  we  will  confess,  that  in  speculating  on 
the  future  fortunes  of  the  American  republic,  it  is  not  to  the 
dissensions  excited  by  the  election  of  the  president,  but  to  the 
disproportionate  strength  and  efficacy  of  its  separate  state 
governments,  that  we  should  be  disposed  to  look  with  the 
greatest  apprehension.  The;  constitution  of  America  is  a  sort 
of  compromise  between  a  confederation  of  independent  na- 
tions, and  a  simple  republican  government;  and,  like  all  other 
compromises,  involves  both  absurdities  and  inconveniences. 
It  was  merely  the  accidental  circumstance  of  having  been  for«- 
merly  governed  as  separate  colonies,  that  suggested  to  this 
people  the  idea  of  a  federal  union;  for  nothing  surely  could  be 
more  preposterous  than  for  three  millions  of  men  to  divide 
themselves  into  thirteen  nations.  When  we  speak  oi  America^ 
therefore,  as  one  country,  and  reason  about  its  greatness  or 
stability,  we  think  only  of  its  general  government,  and  drop 
all  consideration  of  its  separate  state  legislatures.  Now,  the 
^eatest  hazard  by  far  to  which  this  national  government,  andl 
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with  it  the  national  greatness  and  prosperity,  is  exposed, 
arises^  in  our  apprehension,  from  the  existence  and  the  powers 
of  those  subordinate  constitutions.  They  not  only  exhibit  the 
old  absurdity  of  a  wheel  within  a  wheel,  but  evidently  hold 
out  facilities  to  the  dismemberment  and  dissolution  of  the 
general  government*  When  a  measure,  indispensable  to  the 
general  welfare,  happens  to  be  disadvantageous  to  the  inhabi- 
tants of  a  particular  district,  they  will  be  discontented  and 
querulous  in  all  cases,  we  may  depend  on  it,  in  spite  of  pa- 
triotism and  public  spirit*  But  if  they  are  merely  individual 
citizens  of  one  great  community,  their  discontent  will  not  go 
beyond  murmurs  and  clamours,  and  will  not  affect  the  stabi* 
lity  of  the  government.  When  every  district,  however,  as 
organized  like  a  separate  nation,  and  exercises  legislative  and 
sovereign  authority  over  its  own  population,  it  is  easy  to  see 
how  formidable  its  local  discontents  may  become,  and  how 
readily  a  partial  interest  may  lead  it  to  throw  off  its  allegiance 
Co  the  general  government.  They  are  each  ready  to  set  up  for 
themselves;  and  they  know  very  well,  that  the  general  go- 
vernment has  no  power  ^o  compel  them  to  adhere  to  it  longer 
than  they  conceive  it  to  be  for  their  advantage.  Instead  of 
making  new  regulations  as  to  the  office  and  election  of  the 
president,  therefore,  we  do  think  it  would  be  better  worth 
while  for  the  American  reformers  to  think  of  gradually  dis- 
solving their  state  governments,  and  really  incorporating 
themselves  into  one  people  and  one  name.  Instead  of  electing 
so  many  members  to  congress  for  each  state,  let  them  eleot 
so  many  for  every  hundred  thousand  male  adults;  and  instead 
of  having  half  thdr  laws  made  in  one  place,  and  half  in  ano- 
ther, let  them  trust  the  whole  manufacture  to  the  master- 
workmen  of  the  country. 

While  they  remain  at  peace,  however,  and  continue  to 
prosper,  their  present  government  will  answer  well  enough. 
The  truth  is,  that  in  such  a  situation  they  scai^cely  require 
any  government  at  all;  and  their  political  arrangements  are 
^  ither  matters  of  speculation  to  the  ambitious  than  the  con- 
cernment of  die  truly  patriotic.  But  war  would  give  a  tre- 
.sneiidous  shock  to  all  these  arrangements;   nor  do  we  see 
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indeed  how  they  could  maintain  any  considerable  army  with- 
out the  adoption  of  a  different  system  of  government.  The 
very  high  wages  of  labour  would  make  the  e^ense  of  their 
establishment  far  greater  than  in  any  other  country  in  the 
world;  and  their  antipathy  to  all  sorts  of  taxes  would  make  it 
far  more  difficult  to  defray  that  expense*  The  government 
would  become  unpopular  on  occasion  of  the  slightest  disaster. 
Party  spirit  and  local  interests  would  easily  graduate  into 
rebellion,  and  the  whole  frame  of  the  constitution,  it  appears 
to  us,  would  be  in  danger  of  falling  to  pieces. 

With  the  spirit  and  intelligence,  and  the  long  habit  and 
practice  of  liberty  which  exi&ts.  in  America^  we  do  not  exactly 
apprehend  that  they  will  ever  fall  into  a  state  of  political  ser* 
vitude.  But  we  do  think,  that  they  are  still  destined  to 
undergo  something  of  the  nature  of  a  revolution,  and  are  very 
far  from  considering  their  present  constitution  as  that  pattern 
of  perfection  which  they  are  sometimes  disposed  to  represent 
it.  It  arose,  like  other  imperfect  systems  of  government,  out 
of  great  and  pressing  emergencies;  and  was  dictated,  in  a  great 
degree,  by  circumstances  which  may  be  considered  as  acci^- 
dental.  The  publication  before  us  shews  what  opinion  is  enter- 
tained of  it  among  its  own  statesmen  and  legislators;  and  we 
are  inclined  to  think  that  those  who  attentively  consider  the 
subject,  will  be  convinced  that  Mr.  Hillhouse  has  succeeded 
better  in  exposing  the  evil  than  in  devising  the  remedy,  and 
that  there  are  evils  of  a  greater  magnitude  than  those  which  he 
has  specified. 


BIOGRAPHICAL. 


GEORGE  WYTHE,  Esq. 

f^EORGE  WTTHE^  chancellor  of  Virginia^  and  a  distin- 
guished friend  of  his  country,  was  bom  in  the  county  of 
Elizabeth  City  in  1726.    His  father  was  a  respectable  farmer, 
and  his  mother  was  a  woman  of  uncommon  knowledge  and 
strength  of  mind.  She  taught  the  Latin  language,  with  which 
she  was  intimately  acquainted,  and  which  she  spoke  fluently, 
to  her  son;  but  his  education  was  in  other  respects  very  much 
neglected.  At  school  he  learned  only  to  read  and  write,  and 
to  apply  the  five  first  rules  of  arithmetic.  His  parents  having 
died  before  he  attained  the  age  of  twenty-one  years,  like  many 
unthinking  youths  he  commenced  a  career  of  dissipation  and 
intemperance,  and  did  not  disengage  himself  from  it  before 
he  reached  the  age  of  thirty.  He  then  bitterly  lamented  the 
loss  of  those  nine  years  of  his  life,  and  of  the  learning  which 
during  that  period  he  might  have  acquired.    But  never  did 
any  man  more  effectually  redeem  his  time.  From  the  moment 
when  he  resolved  on  reformation  he  devoted  himself  most 
intensely  to  his  studies.  Without  the  assistance  of  any  instruc- 
tor he  acquired  an  accurate  knowledge  of  the  Greeks  and  he 
read  the  best  authors  in  that  as  well  as  in  the  Latin  language. 
He  made  himself  also  a  profound  lawyer,  becoming  perfectly 
versed  in  the  civil  and  common  law,  and  in  the  statutes  of 
Great  Britain  and  Virginia.  He  was  also  a  skilful  mathema- 
tician, and  was  well  acquainted  with  moral  and  natural  philo- 
sophy. The  wild  and  thoughtless  youth  was  now  converted 
into  a  sedate  and  prudent  man,  delighting  entirely  in  literary 
pursuits.  At  this  period  he  acquired  that  attachment  to  the 
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christian  religion,  which,  though  his  faith  was  afterwards 
shaken  by  the  difficulties  suggested  by  sceptical  writers,  never 
altogether  forsook  him,  and  towards  the  close  of  his  life  was 
renovated  and  firmly  established.  Though  he  never  connected 
himself  widi  any  sect  of  christians,  yet  for  many  years  he 
constantly  attended  church,  and  the  bible  was  his  favourite 
book. 

Having  obtained  a  license  to  practice  law,  he  took  his  sta- 
tion at  the  bar  of  the  old  general  court  with  n^smy  other  great 
men,  whose  merit  has  been  the  boast  of  Virginia.  Among 
them  he  was  conspicuous  not  for  his  eloquence  or  ingenuit5r 
in  tnaintaifiing  a  bad  cause,  but  for  his  sound  sense  and  )eam- 
ing,  and  rigid  attachment  to  justice.  He  never  undertook  the 
support  of  a  cause  which  he  knew  to  be  bad,  or  which  did  not 
Appear  to  be  just  and  honourable.  He  was  even  known,  when 
he  doubted  the  statement  of  his  client,  to  insist  upon  his 
making  an  affidavit  to  its  truth;  and  in  every  instance  where  it 
was  in  his  power  he  examined  the  witnesses  as  to  the  facts 
intended  to  be  proved  before  he  brought  the  suit  or  agreed  tm 
defend  it. 

When  the  time  arrived  which  heaven  had  destined  for  the 
separation  of  the  wide,  confederated  republic  of  America  from 
the  dominion  of  Great  Britain^  Mr.  Wythe  was  one  of  the 
instruments  in  the  hand  of  providence  for  accomplishing  that 
great  work.  He  took  a  decided  part  in  the  very  first  move- 
ments of  opposition.  Not  content  merely  to  fall  in  with  the 
wishes  of  his  fellow  citizens,  he  assisted  in  persuading  them 
not  to  submit  to  British  tyranny.  With  a  prophetic  mind  he 
looked  forward  to  the  event  of  an  approaching. war,  and  reso- 
lutely prepared  to  encounter  all  its  evils  rather  than  to  resign 
his  attachment  to  liberty.  With  his  pupil  and  friend,  Thomas 
Jefferson^  he  roused  the  people  to  resistance.  As  the  contro- 
versy grew  warm,  his  zeal  became  proportionally  fervent.  He 
joined  a  corps  of  volunteers,  accustomed  himself  to  military 
discipline,  and  was  ready  to  march  at  the  call  of  his  country. 
But  that  country,  to  whose  interests  he  was  so  sincerely  at« 
tached,  bad  other  duties  of  more  importance  for  him  to  per- 
form* It  was  his  destiny  to  obtain  distinction  as  a  statesman. 
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legislator!  and  judge,  and  not  as  a  warrior.  Before  the  war 
commenced  he  was  elected  a  member  of  the  Firginia  assembly. 
After  having  been  for  some  time  speaker  of  the  hoUse  of 
burgesses  he  was  sent  by  the  members  of  that  body  as  one  of 
their  delegates  to  the  congress  which  assembled  JUay  18, 1775^ 
and  did  not  separate  until  it  had  declared  the  independence 
o£  America*  In  that  most  enlightened  and  patriotic  assembly 
he  possessed  no  small  share  of  influence.  He  was  one  of  those 
who  signed  the  memorable  declaration  by  which  the  heroic 
legislators  of  this  country  pledged  ^^  their  lives,  their  fortunes, 
and  their  sacred  honour'^  to  maintain  and  defend  its  violated 
rights.  But  the  voice  of  his  native  state  soon  called  him  from 
the  busy  scene  where  his  talents  had  been  so  nobly  exened. 
By  a  resolution  of  the  general  assembly  of  Virginia^  dated 
Ifovember  5,  1776,  Thomas  Jefferson^  Edmund  Pendleton^ 
George  Wythe^  George  Mason^  and  Thomas  Ludtveil  Lee  were 
appointed  a  committee  to  revise  the  laws  of  the  common- 
wealth. This  was  a  work  of  very  great  labour  and  diflScuIty. 
The  committee  of  revisors  did  not  disappoint  the  expectations 
of  their  country.  In  the  commencement  of  their  labours  they 
were  deprived  of  the  assistance  which  might  have  been  re- 
ceived from  the  abilities  of  Messrs.  Mason  and  Lee^  by  the 
death  of  one  and  the  resignation  of  the  other.  The  remaining 
three  prosecuted  their  task  with  indefatigable  activity  and 
zeal,  znd  June  18, 1779,  made  a  report  of  one  hundred  and 
twenty-six  bills  which  they  had  prepared.  This  report  shewed 
an  intimate  knowledge  of  the  great  principles  of  legislation, 
and  reflected  the  highest  honour  upon  those  who  formed  it. 
The  people  of  Virginia  are  indebtetl  to  it  for  almost  all  the 
best  parts  of  their  present  code  of  laws.  Among  the  changes 
then  made  in  the  monarchical  system  of  jurisprudence  which 
had  been  previously  in  force,  the  most  important  were  effected 
by  the  act  abolishing  the  right  of  primogeniture  and  directing 
the  real  estate  of  persons  dying  intestate  to  be  equally  divided 
among  their  children  or  other  nearest  relations;  by  the  act  for 
regulating  conveyances,  which  converted  all  estates  in  tail 
into  fee-simple,  and  thus  destroyed  one  of  the  supports  of 
the  proud  and  overbearing  distinctions  of  particular  families; 
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and  finally  by  the  act  for  the  establishment  of  religious  free- 
dom. Had  all  the  proposed  bills  been  adopted  by  the  legisla- 
ture, other  changes  of  great  importance  would  have  taken 
place.  A  wise  and  universal  system  of  education  would  have 
been  established,  giving  to  the  children  of  the  poorest  citizen 
the  opportunity  of  attaining  science,  and  thus  of  rising  to 
honour  and  extensive  usefulness.  The  proportion  between 
crimes  and  punishments  would  have  been  better  adjusted,  and 
malefactors  would  have  been  made  to  prdknote  the  interests  of 
the  commonwealth  by  their  labour.  But  the  public  spirit  of 
the  assembly  could  not  keep  pace  with  the  liberal  views  of 
IVythe. 

After  finishing  the  task  of  new  modelling  the  laws^  he  was 
employed  to  carry  them  into  effect  according  to  their  true 
intent  and  spirit,  by  being  placed  in  the  difficult  office  of  judge 
of  a  court  of  equity.  He  was  appointed  one  of  the  three 
judges  of  the  high  court  of  chancery,  and  afterwards  sole 
chancellor  of  Virginia^  in  which  station  he  continued  until  the 
day  of  his  death,  during  a  period  of  more  than  twenty  years. 
His  extraordinary  disinterestedness  and  patriotism  were  now 
most  conspicuously  displayed.  Although  the  salary  allowed 
him  by  the  commonwealth  was  extremely  scanty,  yet  he 
contentedly  lived  upon  it  even  in  the  expensive  city  of  Rich*- 
mond^  and  devoted  his  whole  time  to  the  service  of  his  country. 
With  that  contempt  of  wealth  which  so  remarkably  distin- 
guished him  from  other  men,  he  made  a  present  of  one  half 
of  his  land  in  Elizabeth  city  to  his  nephew,  and  the  purchase 
money  of  the  remainder,  which  was  sold,  was  not  paid  him 
for  many  years.  While  heVesided  in  Williamsburg  he  accepted 
the  professorship  of  law  in  the  college  of  William  and  Mary^ 
but  resigned  it  when  his  duties  as  chancellor  required  his 
removal  to  Richmond.  His  resources  were  therefore  small; 
yet  with  his  liberal  and  charitable  disposition  he  continued,  by 
means  of  that  litde,  to  do  much  good,  and  always  to  preserve 
his  independence.  This  he  accomplished  by  temperance  and 
economy. 

He  was  a  member  of  the  Virginia  convention,  which  in 
June  1798  considered  the  proposed  constitution  of  the  United 
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States*  During  the  debates  be  acted  for  the  most  part  as 
chairmaD.  Being  convinced  that  the  confederation  was  defec-^ 
tive  in  the  energy  nece&sary  to  preserve  the  union  and  liberty 
of  America^  this  venerable  patriot,  then  beginning  to  bow 
under  the  weight  of  years,  rose  in  the  convention  and  exerted 
his  voice,  almost  too  feeble  to  be  heard,  in  contending  for  a 
S3'8tem  on  the  acceptance  of  which  he  conceived  the  happiness 
of  his  country  to  depend.  He  was  ever  attached  to  the  consti- 
tution, on  account  of  the  principles  of  freedom  and  justice 
which  it  contained;  and  in  every  change  of  affairs  he  was 
steady  in  supporting  the  rights  of  man*  His  political  opinions 
were  always  firmly  republican.  Though  in  1798  and  1799  he 
was  opposed  to  the  measures  which  were  adopted  in  the  admi- 
nistration of  president  Adams^  and  reprobated  the  alien  and 
sedition  laws,  and  the  raiding  of  the  army,  yet  he  never  yielded 
a  moment  to  the  rancour  of  party  spirit,  nor  permitted  the 
difference  of  opinion  to  interfere  with,  his  private  friendships. 
He  presided  twice  successively  in  the  college  of  electors  in 
Firg-inia^  and  twice  voted  for  a  president  whose  political 
principles  coincided  with  his  own.  After  a  short  but  very 
excruciating  sickness  he  died  yune  8,  1 806,  in  the  eighty- first 
year  of  his  age.  It  was  supposed  that  he  was  poisoned,  but 
the  person  suspected  was  acquitted  by  a  jury  of  his  country- 
men. By  his  last  will  and  testament  he  bequeathed  his  valuable 
library  and  philosophical  apparatus  to  his  friend  Mr.  yef- 
fcraon^  and  distributed  the  remainder  of  his  little  property 
among  the  grandchildren  of  his  sister  and  the  slaves  whom  he 
had  set  free.  He  thus  wished  to  liberate  the  blacks  not  only 
from  slavery,  but  from  the  temptations  to  vice.  He  even  con- 
descended to  impart  to  them  instruction;  and  he  personally 
taught  the  Greek  language  to  a  little  negro  boy,  who  died  a 
few  days  before  his  preceptor. 

Chancellor  Wythe  was  indeed  an  extraordinary  man.  With 
all  his  great  qualities  he  possessed  a  soul  replete  with  benevo- 
lence, and  his  private  life  is  full  of  anecdotes,  which  prove  that 
it  is  seldom  that  a  kinder  and  warmer  heart  throbs  in  the 
breast  of  a  human  being.  He  was  of  a  social  and  affectionate 
disposition.  From  the  time  when  he  was  emancipated  from 
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the  follies  of  youth  he  sustained  an  unspotted  reputation, 
integrity  was  never  even  suspected.  While  he  practised  at  the 
bar,  when  oiFers  of  an  extraordinary  but  well  merited  compen- 
sation were  made  to  him  by  clients  whoise  causes  he  had 
gained,  he  would  say,  that  the  labourer  was  indeed  worthy  of 
his  hire,  but  the  lawful  fee  was  all  he  had  a  right  to  demand,  and 
as  to  presents  he  did  not  want  and  would  not  accept  them  from 
any  man.  This  grandeur  of  mind  he  uniformly  preserved  to 
the  end  of  his  life.  His  manner  of  living  was  plain  and  ab- 
stemious. He  found  the  means  of  suppressing  the  desire  of 
wealth  by  limiting  the  number  of  his  wants.  An  ardent  desire 
to  promote  the  happiness  of  his  fellow  men  by  supporting  the 
cause  of  justice  and  maintaining  and  establishing  their  rights 
appears  to  have  been  his  ruling  passion. 

As  a  judge  he  was  remarkable  for  his  rigid  impartiality  and 
sincere  attachment  to  the  principles  of  equity,  for  his  vast  and 
various  learning,  and  for  his  strict  and  unwearied  attention  to 
business.  Superior  to  popular  prejudice  and  every  corrupting 
influence,  nothing  could  induce  him  to  swerve  from  truth  and 
righu.  In  his  decisions  he  seemed  to  be  a  pure  intelligence, 
untouched  by  human  passions,  and  settling  the  disputes  of 
men  according  to  the  dictates  of  eternal  and  immutable  jus- 
tice. Other  judges  have  surpassed  him  in  genius,  and  a  certain 
facility  in  despatching  causes,  but  while  the  vigour  of  his 
faculties  remained  unimpaired,  he  was  seldom  surpassed  in 
learning,  industry  and  judgment. 

From  a  man  entrusted  with  such  high  concerns,  and  whose 
time  was  occupied  by  so  many  difficult  and  perplexing  avoca- 
tions, it  could  scarcely  have  been  expected  that  he  should 
have  employed  a  part  of  it  in  the  toikome  and  generally  un- 
pleasant task  of  the  education  of  youth.  Yet  even  to  this  he 
was  prompted  by  his  genuine  patriotism  and  philanthropy, 
which  induced  him  for  many  years  to  take  great  delight  in 
eduieating  such  young  persons  as  shewed  an  inclination  for 
iaftprOvement.  Harassed  as  he  was  with  business,  and  enve- 
loped with  papers  belonging  to  intricate  suits  in  chanceiy,  he 
yet  found  time  to  keep  a  private  school  for  the  instruction  of 
a  few  sQholarSy  always  with  very  little  compensation,  and 
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obea  demandiog  none.  Several  living  ornaments  of  their 
country  ^ceived  their  greatest  lights  from  his  sublime  example 
and  instructiofi*  Such  was  the  upright  and  venerable  Wythe* 
American  Qkaner  and  Virginia  Magazine j  i.  1 — 3, 17-^19, 
33 — 36;  Massa*  Mk^.Mag.  v.  10 — 15;  Debates  of  Virginia 
Convention^  second  edit.  1 7,  42 1 , 


CHARACTER  OF  LORD  CHIEF  JUSTICE  HALES. 

[From  the  Life  of  Francis  North,  Baroa  of  Guilford.] 

* 

TT  was  the  lord  keeper  Norths  good  fortune  to  enter  his 
-^  practice  in  the  circuits  under  this  judge,  whose  reputation 
for  his  great  ability  in  the  law  and  rigorous  justice  will  be 
very  long  lived  in  Westminster  Hall  and  the  inns  of  court  and 
chancery;  for  there  was  a  conjunction  of  characters;  his 
and  the  times  conspiring  to  aggrandize  it.  After  having  im- 
proved his  knowledge  as  a  student  by  reporting  from  him  when 
be  sat  as  judge  of  the  common  pleasy  and  as  a  practiser  in  the 
northern  circuits,  it  so  happened,  that  in  the  unaccountable 
rolling  of  preferments  in  the  law,  it  became  his  lordship's 
province  to  judge  of,  and  for  cause  apparent,  to  correct  the 
errors  of  that  great  man.  The  truth  is,  his  lordship  took  early* 
into  a  course  diametricsdly  opposite  to  that  approved  by  Hales: 
for  the  princifdes  of  the  former  being  demagogical,  could  not 
aDow  much  favour  to  one  who  rose  a  monarchist  declared. 
Then,  after  the  latter,  by  beiAg  made  chief  justice  of  the 
common  pleas,  together  with  the  other  judges  of  that  court, 
and  those  of  the  exchequer,  had  jurisdiction  of  errors  in 
judgment  given  by  the  court  of  king's  bench,  the  separation 
was  wider;  and  the  old  judge,  by  a  certain  formal  overlookiflg 
of  him,  and  refining  of  arguments  against  all  he  appeared  for, 
affected  to  shew  it*  And,  to  say  truth,  that  judge  had  acqui- 
red aiPL  amhority  so  transcendent,  that  his  opinions  were,  by 
nost  bipy^rp  a«4  pthuv,  thought  incontestible;  and  he  was 
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habitaated  in  not  bearing  contradiction,  and  had  no  valae  for 
any  person  whatever  that  did  not  subscribe  to  him*  His  lord- 
ship knew  him  perfectly  well,  and  revered  him  for  his  great 
learning  in  the  history,  law  and  records  of  the  English  con- 
stitution. I  have  heard  him  say  that  while  Hales  was  chief 
baron  of  the  exchequer,  by  means  of  his  great  learning,  even 
against  his  inclination,  he  did  the  crown  more  justice  in  that 
court  than  any  others  in  his  place  had  done  with  all  their  good 
will  and  less  knowledge.  But  his  lordship  knew  also  his  foible, 
which  was  leaning  towards  the  popular;  yet,  when  he  knew 
the  law  was  for  the  king  (as  well  he  might,  being  acquainted^ 
with  ail  the  records  of  the  court,  to  which  men  of  the  law  are 
commonly  strangers)  he  failed  not  to  judge  accordingly. 

He  was  an  upright  judge  if  taken  within  himself;  and  when 
he  appeared,  as  he  often  did  and  really  was,  partial,  his  incli- 
nation or  prejudice,  insensibly  to  himself,  drew  his  judgment 
aside.  His  bias  lay  strangely  for  and  against  characters  and 
denominations;  and  sometimes  the  very  habits  of  persons.  If 
one  party  was  a  courtier  and  well  dressed,  and  the  other  a 
sort  of  puritan  with  a  black  cap  and  plain  clothes,  he  insensibly 
thought  the  justice  of  the  cause  with  the  latter. '  If  the  dissent- 
ing or  anti-court  party  was  at  the  back  of  a  cause,  he  was  very 
seldom  impartial;  and  the  loyalists  had  always  a  great  disad- 
vantage before  him.  And  he  ever  sat  hard  upon  his  lordship 
in  his  practice  in  causes  of  that  nature,  as  may  be  obser%'ed  in 
the  cases  of  Cutis  &?  Pickerings  just  before,  and  of  Soams  is? 
Barnardiston^  elsewhere  related.  It  is  said  he  was  once  caught. 
A  courtier  who  had  a  cause  to  be  tried  before  him  got  one  to 
go  to  him  as  from  the  king,  to  speak  for  favour  to  his  adver- 
sary, and  so  carried  his  point;  for  the  chief  justice  could  not 
think  any  person  to  be  in  the  right  that  came  so  unduly  recom- 
mended. 

He  became  the  cushion  exceeding  well.  His  manner  of 
hearing  patient,  his  directions  pertinent,  and  his  discourses 
copious;  and  although  he  hesitated  often,  fluent.  His  stop  for 
a  word,  by  the  produce,  always  paid  for  the  delay;  and  on 
some  occasions  he  would  utter  sentences  heroic.  One  of-  the 
hankers,  a  courtier,  by  name  Sir  Robert  Viner^  when  he  was 
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lord  mayor  of  London^  delayed  making  a  return  to  a  man* 
damus^  and  the  prosecutor  moved  for  an  attachment  against 
him.  The  recorder,  Howell^  appeared;  and,  to  avert  the  rule 
for  an  attachment^  .alleged  the  greatness  of  his  magistracy; 
and  the  disorder  that'jntght  happen  in  the  city  if  the  mayor 
were  imprisoned.  Ifmrchijfif 'justice  put  his  thumbs  in  his 
girdle,  as  his  way  was,  and,  till'  rM'jfjhe  mayor  of  London^ 
said  he;  tell  me  of  the  mayor  of  ^eenkorQugh»:l^\iX  still  this 
was  against  the  court.  He  put  on  the  sho'w*  df^u^^ch  valour, 

as  if  the  danger  seemed  to  lie  on  that  side  from  wheiQCbii|1i^£  ^. 

•    .    • 

loss  of  his  place  (of  which  he  really  made  no  account)  or  softie' 
more  violent,  or,  as  they  pretended,  arbitrary  infliction  might 
fall  upon  him.  Whereas,  in  truth,  that  side  was  safe,  which  he 
must  needs  know,  and  that  all  real  danger,  to  a  judge,  was 
from  the  impetuous  fury  of  a  rabble,  who  have  as  little  sense 
and  discretion  as  justice;  and  from  the  house  of  commons, 
who  seldom  want  their  wills,  and  for  the  most  part,  with  the 
power  of  the  crown,  obtain  them.  Against  these  powers  he 
was  very  fearful;  and  one  bred  as  he  was,  in  the  rebellious 
times,  when  the  government  at  best  was  but  rout  and  riot, 
either  of  rabble  committees  or  soldiers,  may  be  allowed  to 
have  an  idea  of  their  granny,  and  consequently  stand  in  fear 
of  such  brutish  violence  and  injusuce  as  they  committed".  But 
it  is  pleasant  to  consider  that  this  man's  not  fearing  the  court 
was  accounted  valour;  that  is,  by  the  populace,  who  never 
accounted  his  fear  of  themselves  to  have  been  a  mere  timi- 
dity. 

Whatever  his  courage  or  fear  was,  it  is  most  certain  his 
vanity  was  excessive;  which  grew  out  of  a  self-conversation, 
and  being  little  abroad.  But  when  he  was  ofif  from  the  seat  of 
justice,  and  at  home,  his  conversation  was  with  none  but 
flatterers.  He  was  allowed  on  all  hands  to  be  the  most  pro* 
found  lawyer  of  his  time;  and  he  knew  it.  But  that  did  not 
serve  him,  but  he  would  be  also  a  profound  philosopher, 
naturalist,  poet  and  divine,  and  measured  his  abilities  in  all 
diese  by  the  scale  of  his  learning  in  the  law,  which  he  knew 
how  to  value:  and  if  he  postponed  any,  it  was  the  law  to  all 
the  rest;  for  he  was  so  bizarr  in  his  dispositions,  that  he 
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almost  auppreased  his  coUccdons  and  wiidngs  of  the  law, 
which  were  a  treasure,  and  being  published,  would  have  been 
a  monument  of  him  beyond  the  power  of  n^arble.  But  instead 
of  that,  he  ordered  them  to  be  locked  up  in  LincoMs  Inn 
library,  and  made  no  scruple  to  send  forth  }ittLs  tracts  in  phi* 
losophy,  as  the  NongraviUtfitm'^'pf^Fbiida^  Diffciks  Nugm^ 
prosecuting  the  same,  fiiiij^^ar  tt'iHes  upon  the  baroscope; 
which  made  ^ir  Willidr%.  ^ohen  9»y  that  his  whole  life  (mean- 
ing in  pFiv^ate;  as  IiBuppose,)  was  nugarum  plena^  or  made  up 
pfjCri^:-  bis  Origination  of  Mankind^  in  appearance  a  great 
%ork,'  with  nothii^  in  it,  and  that  which  scarce  any  one  ever 
read  or  will  read.  And  what  is  very  remarkable,  the  very 
childish  ignorance  of  his  subject  shewed  in  these  books  is 
dressed  in  most  accurate  method,  proper  expression,  and 
significant  English  style,  better  than  which  one  would  not 
desire  to  meet  with  as  a  temptation  to  read.  He  published 
m4ch  in  speculative  devotion,  part  prose,  part  verse;  and  the 
latter  hobbled  so  near  the  style  of  the  other  as  to  be  distin- 
guished chiefly  by  being  worse.  But  his  matter  and  language 
not  in  rhyme  was  pious  and  good.  He  took  a  £ancy  to  be  like 
Pomfionius  Atticta^  or  one  that  kept  above  water  in  all  timea^ 
and  well  esteemed  by  all  parties.  He  published  a  short  account 
of  that  noble  Romanes  life,  and,  at  the  entrance,  a  translation 
of  the  same  in  Cornelius  Nepoa^  but  so  ill  done  as  would  have 
brought  the  rod  over  the  back  of  a  school  boy.  A  hard  cen- 
sure without  proof,  therefore  take  the  following  instances: 
1^  j^t  tlatus  est  in  lecticula;  which  means  that  (after  he  was 
dead)  he  was  carried  out  upon  a  bier.  The  word  efferre  is 
peculiarly  proper  in  that  place.  But  he  rendered  it  he  was 
Iffied  up  in,  his  bed.  Then  2.  Et  sic  globus  consensionis^  dissen-- 
stone  mttus  hominis^  disjectus  est^  That  is,  and  so  that  con^^ 
federated  party  was  broke  by  one  man^s  leaving  them.  But  he-^ 
am/  so  that  ball  qf  contention^  by  the  £ssent  of  one  man^  was 
letfalL  So  miserably  will  the  leamedest  men  err  that  pre- 
sume out  of  their  sphere,  and  fail  in  that  great  point  of  wia^ 
dom,  the  knowing  one^s  self 

This  great  map  was  most  unfortunate  in  his  family,  for  he 
married  hi*  own  aervaiit  maid»  i^d  then,  for  cwuae^  said 
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there  was  no  wisdom  beloir  the  girdle.  All  his  sons  died  in 
die  sink  of  lewdness  and  debauchery;  and  if  he  was  to  blame 
in  their  education  it  was  by  too  much  of  rigour  rather  than  of 
liberty;  which  (rigour)  Montagne  says  seldiHn  fails  of  that 
consequence*  Although  he  was  very  grave  in  his  own  person, 
he  loved  the  most  bizarr  and  irregular  wits,  in  the  practice  of 
the  law  before  him,  most  extravagantly.  And,  besides,  he  was 
the  most  flatterable  creature  that  ever  was  known;  for  there 
was  %  method  of  resignation  to  him,  and  treating  him  with 
litde  meals,  and  private,  with  his  pipe,  at  ease,  which  certainly 
captivated  him.  So  sir  George  Jeffries  gained  as  great  an 
ascendant  in  practice  over  him  as  evdr  counsel  had  over  a 
judge.  In  short,  to  give  every  one  his  due,  there  was  in  him 
the  most  of  learning  and  wisdom,  joined  with  ignorance  and 
folly,  that  ever  was  known  to  coincide  in  the  character  of  any 
one  man  in  the  world. 

His  lordship,  of  whom  I  write,  by  his  extent  of  bar  practice, 
while  he  stood  in  the  front,  on  the  one  side  or  the  other,  in 
most,  or  rather  every  great  cause  that  moved  in  Westminster 
Holly  had  a  full  view  of  this  great  man;  and  very  often  ob- 
serving him  a  slave  to  prejudice,  a  subtilizer,  and  inventor  of 
unheard  of  distinctions,  and  exercising  criticisms  to  get  the 
better  of  known  maxims  of  the  law,  and  thereby  to  transmit 
great  estates  and  interests  from  some  persons  and  families  to 
others,  and  knowing  well  these  infirmities  of  his,  was  not 
moved  at  all  at  what  he  did.  And  this  overruling  temper  of 
his  did  not  so  much  take  place  in  small  concerns;  and  in  those 
between  conmion  men;  for  there  his  justice  shined  most^  and 
armed  him  with  reputation  that  sustained  his  authority  to  do 
as  he  pleased  in  greater.  Whereby  it  seems  that  if  he  never 
had  dealt  in  other  but  great  causes,  to  hear  and  determine 
iheiti;  he  might  have  been  accounted  the  worst  judge  that  ever 
eat.  But  although  his  lordship  was  not  surprized  at  this  beha- 
viour of  the  chief  justice,  yet  he  was  very  much  concerned  to 
snee  the  generality,  both  gende  and  simple,  lawyers  and  lay- 
men, idolize  him  as  if  there  had  never  been  such  a  miracle  of 
justice  since  Adam*  His  voice  was  oracular  and  his  person 
little  less  than  adored*  And  his  lordship  knew  also  that  this 
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fascination  proceeded  from  faction,  and  had  at  the  root  more 
of  confederacy  than  judgment;  for  because  the  chief  justice 
was  in  principle  averse  to  monarchy  and  the  courts  they  all 
with  one  voice  exalted  him,  in  order  to  have  him  lead  the  law 
and  all  the  lawyers  that  way,  and  left  no  room  for  just  thoughts 
of  him,  which  attributed  enough  of  honour  and  commendation, 
but  all  that  he  said  was  right,  and  whoever  said  to  the  con- 
trary was  wrong.  In  opposition  to  this  impetuous,  or,  rather, 
rage  of  reputation,  (under  which  his  lordship  himself  was  a 
sufferer,  as  may  be  seen  elsewhere,)  his  lordship  thought  fit 
to  note  down  the  several  instances  in  his  own  observation  of 
this  judge's  fondness  and  partiality;  which  he  intended  to  have 
explained  at  large  when  he  was  at  leisure  and  should  have  had 
a  disposition  so  to  do. 

[Several  instances  are  here  related,  but  they  do  not  appear 
to  be  of  any  consequence  at  present,  and  are  therefore  omitted. 
The  following,  however,  deserves  notice.] 

<<  That  juries  cannot  be  fined  for  slighting  evidence  and  di- 
rections contrary  to  raason  and  the  whole  course  of  prece- 
dents."* 

This  was  popular,  and  the  law  stands  so  setded.  The  matter 
is  trust,  whether  the  court  or  the  jury.  The  court  may  abuse 
a  trust  in  an  undue  punishment  of  jurymen,  as  in  any  other  act 
of  justice;  and,  on  the  other  side,  juries  may  risuse  their 
trust;  as,  soon  after,  was  done  with  a  vengeance,  in  the  scan- 
dalous instances  of  t^noramt^  juries.  The  precedents  ran  all 
for  the  trust  on  the  side  of  the  court:  what  reason  to  change  it 
(which  was  changing  the  law)  but  popularity? 

Here  I  have  done  with  this  very  great  lawyer,  the  lord  chief 
justice  Haies*  And  I  must  not  part  without  subjoining  nay 
solemn  protestation  that  nothing  is  here  set  down  for  any 
invidious  purposes,  but  merely  for  the  sake  of  truth;  first,  in 
general,  for  all  truth  is  profiuble;  and  secondly,  in  particular^ 
for  justice  to  the  character  I  write  of,  against  whom  never  any 
thing  was  urged  so  peremptorily  as  the  authority  of  Hales;  as 

[*  This  19  the  lord  keeper'^  original  note,  which  the  biographer  illns^ 
trates  b/  a  commentary.] 
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Heme  mnst  of  necessity  be  in  the  wrong,  because  another  was 
presumed  lo  be  in  the  right.  These  two  chiefs  were  of  different 
opinions  in  matters  of  private  right,  as  well  as  touching  the 
public*  And 'if  one  were  a  Solomon^  saint,  and  oracle,  what 
nMBt  the  other  be  tatLen  for?  Therefore  I  have  understood  it 
idiBolutely  necessary  forme,  as  (assisted  with  his  lordship** 
€9wn  notes)  I  have  done,  to  shew  Haks  in  a  truer  light  than 
wlMtt  ^e  age  did  nqt  aHow  such  freedom,  but  accounted  it  a 
defirium^  or  midignancy  at  least,  not  to  idolize  him;  and 
tkercbf  to  manifest  that  he  had  his  frailties,  defects,  preju* 
dices  and  vanities,  as  well  as  excellencies;  and  that  he  was  not 
m  very  touchstone  of  law,  probity,  justice,  and  public  spirit  as 
So  his  own  time  he  was  accounted:  but  that  some  that  did  not 
agree  with  him  mig^  have  those  virtues  as  eminendy  in  the 
eye  of  a  just  observer.  This  is  die  only  consideration  that 
ivoved  me  so  freely  to  display  the  matters  aforegoing;  wish- 
ing only  that  I  had  means  or  ability  of  doing  it  with  more 
pQQCtuality.  I  conclude  with  this  observation,  that  it  is  a 
general  error  of  the  community,  learned  and  unlearned,  when 
a  man  is  truly  great  in  some  capacities,  by  the  measure  of 
diem  to  magnify  him  in  all  others,  wherein  he  may  be  a 
dialiow  pretender*  But  it  is  the  office  of  a  just  writer  of  the 
characters  of  men,  to  give  every  one  his  due  and  no  more. 


SIR  WILLIAM  SCROGGS, 
iMrd  Chief  Justice  of  the  Court  of  King^s  6endi^ 

[From  the  Life  of  Lord  Keeper  Guilford.] 

'HT^IS  Sir  William  Scroggs  was  made  lord  chief  justice  of 
-^  the  king's  bench  while  his  lordship  sat  in  the  common 
pleas*  He  was  of  mean  extract,  having  been  a  butcher's  son, 
but  wrought  himself  into  business  in  the  law,  was  made  a 
Serjeant  and  practised  under  his  lordship.  His  person  was 
large,  visage  comely,  aii4  speech  witty  and  bold.  He  was  a 
Vol*  III.  O 
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great  voluptuary  and  companion  of  the  high  court  rakes,  as 
Kett,  Guy  J  he.  whose  merits,  for  aught  I  know,  might  prefer 
him.  His  debaucheries  were  egregious,  and  his  lifeloose, 
which  made  the  lord  chief  justice*  Hales  detest  him.  He  kept 
himself  very  poor,  and  when  he  was  arrested  by  king^s  bench 
process,  Haks  would  not  allow  him  the  privilege  of  a  Ser- 
jeant, as  is  touched. elsewhere.  He  had  a  true  liberdne  prin- 
ciple. He  was  preferred  for  professing  loyalty:  but  OaUf 
coming  forward  with  a  swinging  popularity,  he  (as  diief 
justice)  took  in  and  ranted  on  that  side  most  impetuously.  It 
fell  out  that  when  the  earl  of  Shaftesbury  had  sat  some  short 
time  in  the  council  and  seemed  to  rule  the  roast,  yet  Scroggs 
had  some  qualms  in  his  politic  conscience;  and,  coming  from 
Windsor  in  the  lord  chief  justice  iVbrMV  coach,  he  took  the 
opportunity  and  desired  his  lordship  to  tell  him  seriously  if 
my  lord  Shq/islniry  had  really  so  great  a  power  with  the  king 
as  he  was  thought  to  have.  His  lordship  answered  quick,  No^ 
my  hrdj  no  more  than  your  footman  hath  with  you.  Upon 
that  the  other  hung  his  head,  and,  considering  the  matter, 
said  nothing  for  a  good  while,  and  then  passed  to  other  dis- 
course. After  that  time  he  turned  as  fierce  agaSnst^oto^  and 
his  plot  as  ever,  before,  he  had  ranted  for  it,  and  thereby 
gave  so  great  offence  to  their  evidenceships  the  plot  witnesses, 
that  Oates  and  Mediae  accused  him  to  the  king  and  preferred 
formal  articles  of  divers  extravagancies  and  immoralitiea 
against  him.  The  king  appointed  a  heariilg  of  the  business  in 
council,  where  Scroggs  run  down  his  accusers  with  much 
severity  and  wit,  and  the  evidences  fell  short,  so  that,  for 
want  of  proof,  the  petition  and  articles  were  dismissed.  But 
for  some  jolis  in  the  king's  bench,  as  discharging  a  grand  jury, 
&c.  he  had  the  honour  to  be  impeached  in  pariiament,  of 
which  nothing  advanced.  At  last  he  died  in  Essex-street  of  a 
polypus  in  the  heart.  During  his  preferment  he  lived  well  and 
feathered  his  nest. 
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SERJEANT  MAYNARD. 

[From  the  Life  of  Lord  Keeper  Guilford.] 

MR.  Serjeant  Maynard  had  a  mind  to  punish  a  man  who 
had  voted  against  his  interest  in  a  borough  in  the  west, 
and  brought  an  action  against  him  for  scandalous  words  spoke^ 
against  him  at  a  time  when  a  member,  to  serve  in  the  house 
of  commons  for  that  borough,  was  to  be  chosen.  And,  after 
his  great  skill,  he  first  laid  his  action  in  the  county  of  Middle^ 
sex:  and  that  was  by  virtue  of  his  privilege,  which  supposes  a 
Serjeant  is  attendant  on  the  court  of  common  pleas,  and  not  to 
be  drawn  from  the  county  where  the  court  sat.  And  then  in 
the  next  place  he  charged  the  words  mLatin^  that,  if  he  proved 
die  eflect,  it  would  be  sufficient;  whereas,  being  in  English^ 
diey  must  prove  the  very  words  to  a  titde;  and  were  a  long 
story  that  used  to  be  told  of  Mr.  Noy  and  all  the  cock  lawyers 
of  the  west.  And  this  was  tried  before  his  lorddhip  at  the 
nmj^f/tf  for  the  common  pleas  for  Middlesex.  The  witness 
telling  the  story  as  he  swore  the  defendant  told  it,  said  a 
client  came  to  the  Serjeant  and  gave  him  a  basket  of  pippins, 
and  every  pippin  had  a  piece  of  gold  in  it.  Those  were  golden 
fippins^  quoth  the  judge.  The  serjeant  began  to  puiF,  not 
bearing  the  jest,  so  the  witness  went  on.  And  then,  said  he, 
the  other  side  came  and  gave  him  a  roasting  pig,  (as  it  is 
called  in  the  west),  and  in  the  belly  of  that  there  were  fifty 
broad  pieces.  Thafs  good  sauce  to  a  pig^  quoth  the  judge 
again.  This  put  the  serjeant  out  of  all  patience;  and  speaking 
to  those  about  him,  This^  said  he,  is  on  purpose  to  make  me 
ridiculous*  This  story  being  sworn,  the  judge  directed  the 
jury  to  find  for  the  serjeant;  but  in  the  court  the  judgment 
was  arrested,  because  the  words  were  but  a  land  story,  and 
went  as  mere  merriment  over  ale,  without  intent  to  slander. 
Such  bitterness  fioivs  from  the  sour  spirits  of  old  pretended 
republicans.  It  had  been  well  if  no  other  instances  but  such 


108  AMERICAN  LAW  JOURNAL 

aa  this  were  extant  to  shew  it«  This  happened  when  I  9^- 
tended;  and  so,  know  the  matter  to  be,  as  above,  literally  true. 
But  it  is  hard  to  believe  that  such  a  poor  revenge  could  hav^ 
been  put  into  act  by  so  great  a  man.  And  I  should  almost 
distrust  myself  if  I  had  not  been  partaker  of  a  more  wretched 
come-off  with  the  same  person,  which  I  shall  relate^  concdviDg 
it  to  be  full  as  material  to  shew  litde  things  of  great  men  as 
great  things  of  litde  men.  One  afternoon  at  the  nui  prw» 
court  of  the  common  pleas  in  Westminster  Hall^  before  the 
judge  sat,  a  poor  half-starved  old  woman  who  sold  sweetmeats 
to  schoolboys  and  footmen,  at  the  end  of  the  bar^  desired  the 
Serjeant  to  pay  her  two  shillings  for  keeping  his  hat  two 
terms.  She  spoke  two  or  diree  times  and  he  took  no  notice  of 
her;  and  then  I  told  the  serjeant  the  poor  tvomatt  wanted  her 
money ^  and  I  thought  he  would  do  well  to  pay  her.  The  serw 
jeant  fumbled  a  little,  and  then  said  to  me,  lend  me  a  shiUing. 
Ay^  with  all  my  hearty  quoth  I,  to  pay  the  poor  xtfoman.  He 
took  it  and  gave  it  her;  but  she  asked  for  another.  I  said,  / 
would  lend  him  that  also  to  pay  the  woman.  No^  don\ioyy  usid 
he,  for  I  never  intend  to  pay  you  this.  And  he  was  as  good 
as  his  word;  for,  however  he  came  off  with  that  woman, 
having  been,  as  they  say,  a  wonderful  charitable  man,  I  am 
sure  he  died  in  my  debt.  But  in  this  manner  (as  I  guess  lie 
intended)  I  stood  corrected  for  meddling. 

This  great  man,  as  I  must  call  him,  since  his  natural  and 
acquired  abilities  and  the  immense  gains  he  had  acquired  bjr 
practice  justly  entitled  his  name  to  that  epithet,  was  an  anti« 
restauration  lawyer.  In  1684  I  heard  him  say  in  the  court  of 
chancery,  of  a  cause  then  at  hearing,  thatfae  was  counsel  in  that 
cause  in  the  year  1643.  His  name  is  in  CV^o^'^  Reports,  in  3  Cor. 
His  actions,  in  the  rebellious  times,  made  the  act  of  indemnity 
smell  sweet.  And,  afterwards,  he  had  the  cunning  to  tempo* 
rize,  and  get  to  be  made  the  king's  eldest  serjeant;  but  ad* 
vanced  no  farther.  His  lordship  [lord  Guilford]  must  needs 
have  much  conversation,  as  well  as  intercourse  in  bnsinesa, 
with  this  eminent  practiser  in  the  law;  but,  as  in  other  cases 
of  adverse  party-men,  so,  here,  there  could  be  no  cordial 
friendship  between  them;  but  a  fair  and  leasonaMe  cocre* 
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qMxideoce  diere  always  was.  Tbe  serjeaat  ever  took  in  widi 
proceedings  diat  maUgoed  his  lordship;  but  he  never  outwent 
discretion  so  fiur  as  some  did,  to  appear  direcdy  and  nominallf 
fgtjmat  him,  which  must  have  certwdy  rescinded  all  kind  of 
correspondence.  When  his  lordship  sat  in  the  chair  of  the  cooip 
moo  pleaa  he  practised  under  him,  and  had  alwa]^  the  respect 
due  CO  his  known  abilities*  But  though  the  seijeant  never 
failed  to  conform  to  all  things  required  of  him  in  public,  as 
oatha,  and  tests,  &c*  yet  for  all  diat  he  continued  a  favourite 
m  the  PreMbffterian  congregations,  and  is  at  this  day  among 
Aem  extolled  as  a  saint,  and  his  wonderful  charities  and  other 
good  woriES  related:  and,  to  give  him  his  due,  he  was  to  his 
last  breath,  at  the  bottom,  true  as  steel  to  the  principles  of  the 
late  times,  when  he  first  entered  the  stage  of  business*  And 
whatever  we  that  were  frequendy  at  his  elbow  knew  of  his 
saint^like  administration  of  himself  and  his  wealth,  it  is  fit  to 
be  silent,  because  we  should  not  speak  ill  of  the  deadi  And^ 
in  that  tendency,  I  shsU  only  observe  fsrther  of  him,  that  he 
practised  before  his  lorddbip  in  all  the  king's  courts  where  he 
sat  as  judge;  and  being  an  artful  as  well  as  learned  lawyer, 
would  by  notable  snares;  but,  when  discovered,  never  per- 
ttsted  but  sat  down;  and,  for  the  decorum  of  bar  practice  of  the 
law  was  an  excellent  pattern  and  held  a  fair  correspondence, 
and  used  a  decent  respect  towards  Jiis  lordsh^  att  his  time. 


THOMAS  SYDERFIN,  THE  REPORTER. 

[Fh>m  the  Ule  of  Lord  Keeper  Guillbrd.] 

THIS  Mr.  Syderfin  was  a  SomeneiMre  gentleman,  and 
proved  a  very  good  lawyer,  as  the  book,  two  volumes 
\p,  folio  of  reports  of  Ids  shews*  But  he  was  not  a  better 
lawyer  then  a  kind  and  good  natured  friend,  having  veiy  good 
qualities  under  a  rustic  behaviour  and  more  uncouth  physiog* 
nomy*  He  used  at  the  temple  to  be  described  by  his  Imtdiet 
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face  and  shoulder  of  mutton  hand,  and  he  walked  spbf^ 
stooping  and  noddling.  His  lordship  [lord  keeper  Gmlfotd] 
used  his  conversation  chiefly  for  his  assistance  in  matters  of 
law,  wherein  he  was  of  great  use  and  service  to  him*  For 
when  his  multiplicity  of  active  business  would  not  allow  him 
to  consult  in  cases  that  he  wished  well  to  as  well  for  friendship 
and  relation  as  for  fees,  he  usually  substituted  Mr.  Syderfin 
to  consult  the  books  for  him,  as  he  himself  had  done  before 
for  sir  Jeoffry  Palmer.  And  this  leading  the  persons  con- 
cerned to  attend  him  by  Mr.  Attorney's  direction,  they, 
finding  him  industrious,  learned,  and  careful,  continued  to 
use  him  as  their  immediate  counsel  in  other  smaller  concerns, 
wherein  Mr.  Attorney  was  not  concerned,  which  brought  him 
into  very  considerable  business,  as  well  in  conveyancing  as  at 
the  bar.  For  his  probity  and  exact  justice  to  his  clients  was  a 
great  recommendation  of  him,  for  he  had  no  tenters  to  hang 
their  dependencies  upon,  to  make  them  drop  fat  as  some  have 
had  and  done.  But  he  died  before  his  friend  Mr.  Attorney 
was  made  chief  of  the  common  pleas,  else  it  is  probable  he 
might,  by  his  means,  have  been  taken  into  the  wheel  of  pre- 
ferment. The  only  thing  which  I  ever  heard  him  blamed  for 
was  die  marrying  a  lady  that  was  his  ward  before  her  mhiority 
was  expired,  which,  by  the  world's  allowance,  makes  her 
entirely  capable*  to  dispose  of  herself.  And  it  seems  an  ill 
use  made  of  a  trust  and  the  authority  of  a  guardian  to  take 
advantage  of  a  minor's  being  a  great  fo^^une  much  above  him, 
and  anticipate  her  free  choice  by  influencing  her  to  marry 
him.  But  the  lady  had  no  cause  to  repent,  for  he  was  so  good 
a  man  as  could  not  bat  make  her  happy;  and  that,  probably, 
young  as  she  was,  she  was  satisfied  of  by  experience  of  his 
general  behaviour  towards  her  and  others,  which  might  make 
her  determine  so  eariy.  For  she  had  a  very  good  understand- 
ing, and  had  occasion  to  serve  herself  of  all  her  thinking  and 
judgment  under  an  immense  misfortune  that  befel  her  when 
she  was  a  widow.  For,  being  a  great  fortune,  one  Sarsfield  ran 
away  with  her  and  carried  her  over  into  France^  where,  by  the 

*  Qu?  mcapabld. 
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greatest  accident,  the  abuse  was  discovered  and  the  raptor 
seized,  she  protected,  and  both  sent  home;  and  the  former, 
apon  her  most  ingenious  relation  of  the  fact,  sworn  in  a  trial 
at  the  king's  bench  bar,  convict  and  pimished^ 


M.  DE  LOLME. 

DIED  lateljr  (1807)  in  Switzerland^  M.  De  Lolme^  an 
eminent  but  raid&er  eccentric  writer.  He  died  at  an 
advanced  age,  and  we  are  concerned  to  add,  in  indigent  cir- 
cumstances*  His  chief  work  was  an  Es$ay  on  the  English 
Constitution,  which  deservedly  possesses  a  high  degree  of 
reputaAion;  besides  this,  he  was  the  author  of  the  Flagellants^ 
a  work  which,  whoever  has  not  read,  will  find  their  time  well 
employed  in  the  perusal  of  it,  and  of  a  pamphlet  on  Mr.  Pitfs 
window  duty,  one  of  the  best  political  jeu  iPesprits  that  we 
ever  remember  to  have  read.  M»De  Lolme,  though  a  foreigner, 
wrote  the  English  language  widi  much  purity  and  elegance. 
He  was  a.native  of  Sxvitzerland,  and,  in  the  early  part  of  his 
1%,  one  of  the  senators  of  Oeneva. 
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PENNSYLVANIA  COMMON  PLEAS. 

Pn  Pennsylvaxiia)  justices  of  the  peace  have  no  jurisdiction  over 
a  cause  in  which  an  executor  or  administrator  is  either  plaintiff 
or  defendant.  Decision  by  Bird  JfiUon^  Esq.  president  of  thd 
court  of  common  pleas  in  the  seventh  district  of  the  state  of 
FeTintytvania.  Mary  Coulter  administratrix  v.  Tacy  Jone9,  Cer- 
iiorari  to  L.  Youngs  Esq.  1809.] 

^  I  ^HE  material  exception  to  the  proceedingt  of  the  justice 
-^  in  this  cause  is,  that  he  had  no  jurisdiction;  the  plaintiff 
being  an  administratrix,  and  the  acts  of  assembly  giving  no  ju- 
risdiction to  justices  of  the  peace  where  executors  or  admini- 
strators are  plaintiffs  or  defendants. 

The  acts  of  assembly  on  this  subject  give  to  justices  juris- 
diction over  certain  causes  of  action  in  very  general  terms^ 
without  expressly  excepting  any  description  of  persons  from 
it;  and  if  the  question  before  us  depended  only  on  the  con* 
struction  of  those  parts  of  the  acts  by  which  the  jurisdiction 
is  confirmed,  they  would  clearly  include  the  cases  in  which 
executors  or  administrators  are  parties,  as  well  as  others. 
But  the  intention  of  the  legislature  (a)  is  not  to  be  sought  for 
in  that  manner;  we  must  discover  it  by  an  examination  and 
comparison  of  the  provisions  of  the  whole  law,  and  the  inten- 
tion thus  discovered  will  limit  the  extent  of  the  general  ex- 
pressions, and  in  9Xky  particular  part  of  the  law.  Now,  from  the 
whole  tenor  of  these  acts  of  assembly  it  appears  manifest,  that 
the  legislature  had  in  view  only  parties  appearing  before  the 

(a)  2  Cranch  J[3.' 

Vol.  lit  P 
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justices  in  their  own  right,  and  not  as  the  representatives  of 
persons  deceased;  and  that  difficulties  and  embarrassments, 
which  seem  insurmountable,  will  be  met  with  in  every  step  of 
the  proceedings  to  which  such  representatives  are  made  par- 
ties, A  review  of  the  course  of  proceedings  directed  by  the 
acts  will  shew  this  clearly*  They  are  all  founded^  on  the  idea 
of  personal  responsibiiitt/* 

The  process  to  bring  in  the  defendant  is  directed  to  be  a 
summons,  if  he  is  a  freeholder,  and  if  not,  a  warrant  of  arrest^ 
without  regard  to  the  character  in  which  he  is  sued.  A  subse- 
quent act  authorises  the  issuing  of  a  summons  against  a  de- 
fendant who  is  not  a  freeholder:  but  that  is  at  the  election  of 
the  plaiAtifF. 

The  judgment  that  is  given  is  viewed  by  the  acts  as  opera- 
ting against  the  defendant  personally,  and  the  transcript  of  it 
when  filed  in  the  common  pleas  is  made  to  bind  the  real 
estates;  still  continuing  the  idea,  that  the  defendant  against 
whom  it  is  given  is  responsible  individually,  in  his  person  and 
property,  for  the  payment.  Judgment  could  not  be  against 
him,  de  bonis  testatorts. 

The  stay  of  execution  upon  the  judgment  is  to  be  granted 
only  if  the  defendant  is  a  freeholder,  or  shall  enter  special  bail 
to  the  action*  If  an  executor  can  be  defendant,  there  is  an  ab- 
surdity in  making  the  stay  of  execution  depend  on  a  circum* 
stance  which  cannot  at  all  affect  the  security  of  the  debt;  that 
is,  that  the  executor  himself  is  a  freeholder.  Nor  can  it  be  be- 
lieved, that  the  legislature  designed  to  make  it  necessary  for 
an  executor,  in  order  to  prevent  a  stay  of  execution,  to  sub- 
ject his  own  person  to  imprisonment  by  entering  bail  who 
might  surrender  him. 

A  similar  difficulty  occurs  with  relation  to  the  appeal.  The 
appellant  must  give  bail,  and  the  condition  of  the  recogni- 
sance is,  that  he  shall  prosecute  his  appeal  with  effect,  or  that 
the  bail  shall  pay  the  debt  and  costs  or  surrender  him  to  pri- 
son. Again,  making  it  necessary  for  an  executor,  if  he  is  with- 
in the  law,  to  incur  a  personal  responsibility  for  the  debt,  in 
order  to  give  the  estate  of  his  testator  the  advantage  of  an  ap- 
peal,   would  frequently   prevent  the  appeal,  and  occasion 
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much  injustice,  because  such  a  responsibility  would  not  often 
-bt  assumed. 

In  fine,  the  execution  by  which  th«  judgment  is  to  be  car* 
ried  into  effect  contemplates  the  defendant  as  personally  rc'^ 
sponatkle.  The  form  of  it  is  prescribed;  and  when  a  form  of 
process  is  prescribed^  an  inferior  jurisdiction  has  not  the 
power  of  varying  from  it.(^)  The  execution  is  to  Command 
the  constable  to  levy  the  debt  or  damages  and  costs  of  the  de- 
Jendant^s  goods  and  chattels ^zxid.  for  want  of  suiEcient  distress, 
tp  tiik^his  body  and  convey  him  to  jaiL  An  execution  cannot 
be  issued  against  him,  directing  the  debt  to  be  levied  of  the 
goods  of  the  testator.  ^^  In  short,"  to  use  the  language  of  the 
supreme  court  of  New  Tork^  on  a  similar  question  ^^  all  the 
rights  of  an  executor  at  common  law  would  be  invaded  if  sub* 
ject  to  the  proceedings  under  this  8tatute."(c) 

There  are  other,  reasons,  besides  those  drawn  from  the 
course  of  proceedings  directed  by  the  act,  which  strengthen 
the  conclusion  that  executors  and  administrators  were  not  in^ 
tended  by  the  legislature  to  be  affected  by  it.  If  they  are  with- 
in it,  justices  of  the  peace  will  be  empowered,  from  the  nature 
of  the  questions  which  frequently  arise  in  suits  against  execu- 
tors and  administrators,  to  decide  incidentally  upon  property 
to  a  much  greater  amount,  and  upon  questions  more  difficult 
and  complicated  than  the  legislature  contemplated.  The  plea 
oi plene  admimstravit  might  render  an  investigation  of  their  ^ 
whole  administration  accounts  necessary.  The  plea  of  debts  of 
a  higher  nature  might  lead  to  equal  difficulty.  Perhaps,  there- 
fore, if  the  subject  was  directly  brought  within  the  view  of  the 
legislature  they  would  not  confer  this  jurisdiction;  or  if  they 
did,  would  make  new  provisions  to  prevent  the  inconveniences 
suggested,  and  to  give  the  justices  better  means  than  they 
now  possess  to  enable  them  to  decide  correctly. 

The  difficulties  which  I  have  stated  do  not  apply  only  to 
cases  in  which  executors  are  defendants.  With  regard  to  the 
appeal,  a^  executor  plaintiff  is  subject  to  equal  difficulty..  And 
also,  419  the  defendant  may  have  a  set-off  which  he  may  make 

{b)  3  Mass.  T.  Rep.  195. 19r.  (c)  1  Johns.  Cas.  328. 
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against  the  claim  of  the  executor,  and  which,  indeed,  tfaeltw 
compels  him  to  make  if  it  does  not  exceed  one  hundred  dollars, 
the  balance  may  by  that  means  be  against  the  executor,  who 
will  thus  be  converted  into  a  defendant.  Though  this  may  not 
.ocbur  very  frequently,  the  argument  against  the  authority  of 
the  justice  is  not  weakened;  as  the  right  of  the  parties  may  f| 
be  presented  in  such  a  way  that  he  may  be  incompetent  to  de- 
cide upon  them;  and  when  that  may  be  the  case,  he  ought  to 
exercise  no  jurisdiction  over  the  cause. 

A  question  similar  to  this  came  before  the  court  miin^t 
tench  in  the  case  of  AHway  v.  Burrows^  ex.  (Doug*  26d«)(^ 
It  was  whether  the  court  of  conscience  had  jurisdiction  in  a 
case  against  an  executor.  The  jurisdiction  of  that  court  was 
given  in  general  terms,  without  any  such  exception  being 
made.  But  lord  Mansfield  said,  ^^  it  could  not  be  meant  to  give 
this  court  of  conscience  a  jurisdiction  over  executors.  If  there 
is  no  express  exception,  there  is  one  implied  from  the  nature 
and  reason  of  the  thing."  In  that  case  the  executor  was  de- 
fendant. 

But  the  case  of  Wilis  v.  Newkirky  decided  in  the  supreme 
court  of  New  Tori  upon  the  construction  of  a  statute  of  that 
state  very  similar  to  our  acts  of  assembly  relating  to  the  ju- 
risdiction of  justices  of  the  peace  in  all  the  particulars  which 
can  aifect  the  decision  of  the  present  question,  was  the  case  of 
an  executor  plaintiff,  and  corresponds  exactly  with  the  case 
before  us.  It  is  reported  in  1  Johns.  Cases^  228.  The  opinion 
of  that  court  was  that  the  justices'  courts,  had  no  jurisdiction 
except  where  the  parties  acted  in  their  own  right  and  did  not 
appear  in  autre  </rot^,  though  their  jurisdiction  was  conferred 
in  general  terms,  without  any  exception  as  to  the  character 
of  the  parties.  That  opinion  is  supponed  by  the  same  course 
of  reasoning  (in  general;  that  I  have  pursued  in  this  case. 

The  legislature  of  that  state  were  sensible  of  the  weight  of 
the  reasons  on  which  their  supreme  court  had  decided:  and  in 
a  subsequent  revision  of  their  statute,  introduced  an  express 
exception  of  suits  against  executors  and  administrators,  but 


{4)  Vr  Not.  1779. 
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were  silent  as  to  suits  in  their  favor.  But  it  was  still  held  in  the 
caaeoii^4iy  v.  Carey^  1  Cdines^  191.^  that  the  justices'  courts 
had  no  jurisdiction  where  executors  were  plaintiflBi,  because 
tuch  a  jurisdiction  could  not  be  admitted  by  inference  or  im- 
plication. . 

Upon  principle  then^  supported  by  these  respectable  opi- 
nions, I  think  that  the  justices  of  the  peace  have  no  jurisdiction 
over  a  cause  in  which  an  executor  or  administrator  is  either 
plaintiff  or  defendant*  Consequently  the  judgment  must  be 
reversed* 

Judgment  reversed. 


NORTH  CAROLINA. 

« 

Bertie  Superior  Courts  Fall  Term^  1803. 
Flury  versus  Nalts, 

THE  sloop  yulia  ,was  owned  by  Naits  of  New^Tork  and 
commanded  by  Htcksj  who  contracted  with  the  plaintiff 
at  Edenton  to  take  a  cargo  on  his  account  from  that  port  to  the 
island  oi  Barbadoes^  there  to  dispose' of  it  to  the  best  advan- 
tage^  and  deliver  the  proceeds  to  the  plaintiff's  agent  at  New^ 
Tori. 

The  vessel  arrived  in  safety  Bt  Barbadoes^whtrt  the  captain 
sold  the  whole  of  the  cargo,  and  received  one  fourth  of  the 
price  in  cash  and  the  residue  in  the  produce  of  the  inland,  a 
'  part  of  which  was  shipped  on  board  the' sloop  for  the  return 
voyage,  and  consigned  by  the  captain  to  the  agent  of  the  plain* 
tiff;  but  no  part  thereof  was  ever  received  by  Fhcry. 

The  cargo  was  consigned  exclusively  to  the  captain.  It  ap- 
peared in  evidence  that  the  sloop  had  been  insured  at  New^ 
Tori  as  a  coasting  vessel  for  six  months,  and  that  she  sailed 
under  a  coasting  license  to  Edenton*  But  upon  the  questions 
whether  the  captain  was  authorised  by  the  owners  to  receive 
freight  on  a  foreign  voyage,  and  whether  the  want  of  such 
authority  was  known  to  the  plaintiff,  there  was  a  diversity  of 
evidence;  and  the  law  of  the  case  principally  arose  from  the 
facts  first  above  stated.  After  an  ample  discussion  at  the  bar, 
the  following  opinion  was  delivered  by  the  court: 

That  the  ovmers  are  answerable  for  a  breach  of  those 
contracts  which  the  captain  enters  into  relative  to  the  usual 
employment  of  the  vessel,  is  a  general  principle  of  law,  not 
less  fortified  by  authority  than  recommended  by  the  clearest 
maxims  of  justice  and  policy. 
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From  such  employment  the  owners  derive  profit,  ilnd  Widk 
the  best  means  of  forming  a  just  estimate  of  the  integrity  and 
akiU  of  the  captain,  they  announce  to  the  public  by  the  VKtf 
act  of  appointing  him  to  that  station,  that  such  contracts  as 
are  usually  made  with  captains  may  safely  be  made  with  him. 
If  in  consequence  of  the  misconduct  of  the  captain  an  injury 
results  to  the  owners,  it  is  occasioned  by  their  negligence  or 
mistake  in  the  appointment.  Is  it  not  therefore  right  that  th^ 
mischievous  eifects  of  the  act  of  their  agent  should  press  upon 
them  rather  than  upon  innocent  strangers,  who  have  been  in- 
duced to  repose  their  confidence  by  the  recommendation  of  the 
owners?  To  define,  however,  the  extent  of  the  owner's  respon- 
sibility, it  is  necessary  to  attend  to  this  circumstance,  that  a 
captain  is  an  agent  with  a  circumscribed  authority,  and  can 
only  bind  his  principal  while  he  acts  within  the  limits  of  his 
power.  If  he  enter  into  contracts  which  have  no  relation  to  his 
duty  under  the  owners,  the  party  must  look  to  him  alone  for 
their  fulfilment;  for  the  owners  are  no  more  liable  thah  the^ 
would  be  for  an  assault  or  felony  committed  by  him  at  sea.  A 
material  fact  in  the  case  is,  that  the  plaintiff  appointed  the 
captain  consignee  of  the  cargo.  He  thus  acquired  a  power  and 
control  over  the  plaintiff's  property,  which  could  not  have 
been  derived  from  his  duty  or  rights  as  commander  of  the 
vessel.  By  this  means  he  became  the  agent  of  the  plaintiff  in 
relation  to  the  property,  when  he  ceased  to  be  the  agent  of  the 
owners.  They  recommend  him  only  as  a  person  qualified  by 
his  nautical  knowledge  and  experience  to  manage  and  con- 
duct the  ship,  and  by  his  fidelity  to  take  care  of,  and  deliver 
to  order,  the  lading  put  on  board.  Knowing  that  ^ey  must  in- 
demnify the  shipper  for  all  injuries  arising  from  the  master^s 
deficiency  in  these  points,  they  will  necessarily  exercise  the 
utmost  caution  in  the  choice.  But  the  capacity  to  command  a 
ship  does  not  imply  the  requisite  qualifications  for  a  consignee; 
and  an  owner  without  diffiding  in  the  integrity  of  his  captain 
might  yet  be  reluctant  to  engage  for  his  dexterity  in  this  new 
character.  From  these  principles  it  seems  to  me  to  follow, 
that  the  owners  are  liable  only  for  the  amount  of  property 
shipped  on  board  their  vessel  on  the  homeward  voyage,  whe- 
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ther  it  consist  of  money  or' produce.  That  for  the  money  re- 
<;eived,  or  the  proportion  of  cargo  sold  in  the  West  buRes^  the 
proceeds  of  which  were  not  shipped,  the  plaintiff  can  resort 
only  to  the  captain,  whom  they  thought  fit  to  invest  with  a 
special  agency  in  the  entire  management  of  their  affairs. 

Another  objection  made  to  the  plaintiff's  recovery  is,  that 
the  sloop  was  employed  only  in  the  coasting  trade,  and  that 
the  master  in  taking  a  cargo  for  a  foreign  voyage  exceeded  his 
powers,  and  therefore  cannot  bind  the  owners.  That  the  sloop 
was  insured  as  a  coasting  vessel  is  evident,  but  it  is  not  so  clear 
that  the  captaih  was  not  authorised  to  receive  a  foreign  freight 
if  an  advantageous  offer  were  made  him.  It  is  true  that  he 
told  the  pkuntiff  on  one  occasion  that  the  sloop  was  not  at  li- 
berty to  leave  the  United  States;  but  it  is  also  proved  that  he 
said,  upon  another,  that  if  he  could  not  procure  freight  for  the 
northward  he  was  at  liberty  to  go  to  the  West  Indies*  These 
sayings  are  not  easily  reconciled,  but  the  fact  itself  must  be 
collected  from  all  the  circumstances  of  the  case;  to  which  it 
may  be  added  that  it  is  proved  to  be  a  customary  trade  for 
vessels  to  come  from  the  northern  and  eastern  states  with 
coasting  licenses  and  take  freight  to  the  West  Indies.  It  also 
appears  in  proof,  that  the  owners  insured  for  the  West  Indies 
as  soon  as  they  received  Hicks^  letter  informing  them  of  the 
charter-party.  To  the  state  of  facts  once  ascertained,  there 
would  be  no  difficulty  in  applying  the  law,  of  which  the  rule 
is,  that  the  owners  are  liable  for  the  contracts  of  the  master 
if  his  situation  furnishes  the  presumption  ofau^ority  for  ma- 
king them.  In  such  case,  though  he  contravene  the  orders  of 
the  owners,  they  are  still  liable,  unless  the  party  with  whom 
he  contracts  is  made  acquainted  with  the  orders  by  which  his 
power  is  limited. 

Verdict  for  the  plaintiff  1800  dollars. 


'  fFrom  the  New*York  Gazette. J, 

District  Court.  Nexv-York  District, 
United  States  versus  Edward  Price. 

A  T  the  district  court  of  the  United  States^  held  before  Yf^ 
-^  honour  Judge  Talmadge^  which  commenced  its  sessions 
tn  the  fourth  instant,  several  of  those  suits  which  have  been 
instituted  to  recover  penalties  under  the  embargo  laws  were 
lodced  for  trial.  Among  others  the  cause  of  the  United  States 
against  Edward  Pricey  which  was  an  action  of  debt  to  recover 
against  him,  as  master,  or  person  having  charge  of  the  schoo- 
ner i^^^jtiikr^or,  or  as  being  knowingly  concerned  in  die  lading 
of  the  said  vessel,  penalties  for  loading  in  the  night  time  with* 
out  a  permit  and  without  the  inspection  of  the  proper  revenue 
tflker. 

A  great  part  of  the  yxxy  which  appeared  to  serve  at  this 
tourt  were  from  Orange^  a  county  fifty  or  sixty  miles  from  the ' 
ei^,  from  whence  they  had  been  summoned  by  the  marshal 
without  any  official  direction  of  the  judge,  and  were  selected 
by  the  mere  will  of  the  marshal,  without  any  attempt  having 
been  made  to  conform  to  the  mode  of  forming  juries  in  the 
ooorta  of  this  state. 

By  the  judiciary  act  of  the  United  States^  passed  in  1789, 
it  is  enacted,  *^  that  jurors  in  all  cases  to  serve  in  the  courts  of 
the  United  States  shall  be  designated  by  lot  or  otherwise  in 
each  state  respectively,  according  to  the  mode  of  forming 
juries  therein  then  practised,  so  far  as  the  laws  of  the  same 
shoidd  render  such  designations  practicable  by  the  courts  of 
marshals  of  the  United  States;  and  that  the  jurors  should  have 
the  same  qualifications  as  are  requisite  for  jurors  by  laws  of 
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the  state  of  which  they  are  citizens,  to  serve  in  the  highest 
courts  of  law  of  such  state,  and  should  be  returned  as  there 
should  be  occasion  for  them  from  such  parts  of  the  district 
from  time  to  time  as  the  court  should  direct,  so  as  should  be 
most  favourable  to  an  impartial  trial,  and  so  as  not  to  incur  an 
unnecessary  expense,  or  unduly  to  burthen  the  citizens  of  any 
part  of  the  district  with  such  services." 

This  law  as  to  the  mode  in  which  jurors  were  to  be  desig- 
nated refers  to  the  time  when  it  was  passed,  but  alterations 
having  been  afterwards  made  in  the  mode  of  selecting  jurors 
in  several  of  the  states,  and  particularly  in  our  state  by  an  act 
which  provided  that  jurors  in  this  state  should  bef  selected  by 
ballot  from  a  list  annually  returned  to  the  clerk's  office  of  every 
county,  by  certain  persons  designated  in  the  law;  congress,  in 
May  1800,  passed  a  law,  which,  so  far  as  relates  to  the  mode 
of  selecting  jurors,  is  nearly  in  the  words  of  the  law  of  1789, 
and  declares  that  jurors  to  serve  in  the  courts  of  the  United 
States  shall  be  designated  by  lot,  or  othentise  in  each  state  or 
district  respectively  according  to  the  mode  of  forming  juries 
to  serve  in  the  highest  courts  of  law  therein^.  ^Aen  practised, 
so  far  as  the  same  shall  render  such  designation  practicable  by 
the  courts  or  marshals  of  the  United  States.  But  the  United 
States*  law  of  1789,  so  far  as  it  relates  to  the  courts  directing 
from  what  part  of  the  district  the  jury  shall  be  takeni  remains 
unaltered. 

On  Tuesday  last,  the  district  attorney  moved  to  bring  on 
the  trial  of  the  abovementioned  cause,  when  Mr.  Griffin  and 
Mr.  Coldeny  who  were  of  counsel  for  the  defendant,  filed  a 
challenge  to  the  array,  alleging  that  the  jurors  were  not  le- 
gally returned,  because  they  had  been  summoned  by  the  mar- 
shal of  his  mere  arbitrary  will;  that  they  had  not  been  returned 
from  a  part  of  the  district  directed  by  the  court.  To  this  chal- 
lenge the  attorney  of  the  United  States  demurred  ore  tenuis^ 
that  is  to  say,  he  made  a  parol  declaration  that  no  legal  ob- 
jections to  the  jury  were  shewn  by  the  defendant's  challenge. 
The  counsel  for  the  defendant  insisted  that  the  attorney  of  the 
United  States  ought  to  be  compelled  to  put  his  demurrer  in 
writing,  but  the  court  determined,  that  a  parol  demurrer  waa 
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sufficient,  aod  the  court  also  decided  that  the  attorneys  might 
immediately  proceed  to  argue  on  the  demurrer  whether  there 
was  cause  of  challenge,  which  they  accordingly  did.  The  at- 
torney of  the  United  States  contended  that  it  Vas  impracticable 
to  select  the  jury  by  ballot  as  was  practised  by  the  courts  in 
this  state,  or  in  anywise  to  conform  to  the  state  laws  in  this 
respect;  that  the  part  of  the  United  States  law  which  provides 
for  the  jurors  being  returned  from  such  part  of  the  state  as 
should  be  directed  by  the  judge,  was  a  provision  merely  in- 
tended for  the  ease* and  convenience  of  jurors,  and  gave  the 
parties  no  rights;  besides,  that  though  the  act  of  congress  au- 
thorised the  court  to  direct  from  whence  the  jury  was  to  come, 
this  authority  was  only  to  be  exercised  on  application  of  the 
party  who  desired  it  to  be  executed,  and  the  defendant  having 
made  no  application  to  the  court,  he  was  not  to  be  allowed  to 
make  the  want  of  its  direction  an  objection  to  the  jury;  and 
lastly,  the  attorney  of  the  United  States  insisted  that  the  jury 
had  been  summoned  according  to  what  had  been  the  practice 
of  the  court  from  its  institution* 

The  counsel  for  the  defendant  insisted  that  as  the  attorney 
of  the  United  States  had  demurred  to  the  challenge,  and  took 
no  exception  to  its  form,  he  admitted  the  facts.  He  had  ad- 
mitted therefore  that  the  jurors  had  not  been  elected,  by  ballot 
according  to  the  state  laws  as  far  as  was  practicable,  and  that 
they  had  not  been  summoned  from  apart  of  the  district  direct- 
ed by  the  court;  that  therefore  the  only  inquiry  was,  whether 
the  laws  of  congress  required  that  these  things  should  be 
done,  and  the  defendant  had  nothing  to  do  but  appeal  to  the 
statute  book;  that  if  the  attorney  relied  on  the  impracticability 
of  conforming  to  the  practice  under  the  state  laws,  he  ought 
to  have  pleaded  to  the  challenge,  or  have  moved  to  quash  it: 
but  as  the  court  had  decided  that  it  was  now  proper  to  discuss 
the  points  which  the  attorney  had  been  permitted  to  state,  the 
defendant's  counsel  would,  in  behalf  of  the  defendant,  answer 
the  arguments  which  had  been  oflfered  by  counsel  for  the 
idaintiffi.  The  defendant's  counsel  then  proceeded  to  state 
diat  as  to  the  manner  of  electing  the  jury,  it  was  to  be  observ- 
ed)  that  the  act  of  congress  did  not  require  a  full  compliance 
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with  the  state  laws;  that  the  great  object  was  to  preserve  to 
suitors  in  the  courts  of  the  United  States^  as  far  as  was  practi- 
cable, the  invaluable  right  of  having  the  jurors  elected  by 
ballot,  and  that  this  was  by  no  means  impracticable;  that  in 
every  clerk's  office  in  the  state,  there  was  a  book  containing 
the  names  of  the  freeholders  in  the  county  qualified  to  serve 
on  juries;  that  the  judge  might  have  directed  from  what 
county  the  jury  should  have  been  summoned  that  the  marshal 
might  have  applied  to  the  clerk  of  that  county  for  a  copy  of 
his  list  of  freeholders;  from  that  list  he  m^ght  have  made  his 
ballots,  and  he  might  have  balloted  for  the  panel  in  the  pre- 
sence of  the  judge  or  the  clerk  of  this  court,  which  would  have 
been  a  very  near  approximation  to  the  mode  of  electing  jurors 
for  the  state  courts;  or  the  marshal,  with  the  assistance  of  hts 
deputies,  might  have  made  a  list  of  freeholders  in  any  part  of 
the  district  that  the  court  might  have  designated,  and  then 
there  would  have  been  no  difficulty  in  making  the  ballot.  But 
at  any  rate,  no  sufficient  reason  had  been  offered  for  the  ne^ 
gleet  of  part  of  the  act  which  requires  the  court  to  direct  from 
what  place  the  jury  should  be  taken.  The  terms  of  the  law  of 
congress  left  no  discretion  with  the  court  in  this  respect.  The 
words  of  the  statute  are  not  that  the  court  mc^y  but  that  the 
court  slkill  direct  from  what  part  of  the  district  the  jurors  shaU 
be  returned.  That  it  was  absurd  to  say,  that  the  defendant  in 
such  cause  was  to  apply  for  th^  direction  of  the  court  because 
jurors  were  summoned  to  try  all  the  causes  which  might  be 
brought  on  at  a  sittings;  and  if  such  an  application  was  to  be 
attended  to  from  each  defendant  there  might  be  as  many  panels 
returned  as  there  were  causes.  That  the  defendant  might  not 
have  had  an  opportunity  of  making  such  an  application;  for 
that  the  process  to  summon  the  jury  might  have  been  issued 
and  executed  before  he  received  notice  that  his  cause  was  to 
be  tried.  Besides,  that  it  was  a  general  principle,  that  the  plain* 
tiff  must  take  care  that  the  jurors  that  appeared,  as  well  in  re- 
spect to  the  manner  of  their  being  chosen  as  to  their  qualifica- 
tions, were  proper  to  try  his  cause,  and  if  they  were  not,  the 
defendant  might  take  advantage  of  it,  as  was  every  day's, 
pritctice  for  defendant  to  do*  As  to  the  former  practice  of  the 
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court,  the  defendant's  counsel  observed,  that  that  ought  to 
have  no  influence  on  his  honour's  decision,  because  it  was  well 
known  that  until  very  lately  the  causes  which  were  submitted 
to  a  jury  in  this  court  were  very  few  and  comparatively  of  very 
little  consequence,  and  were  seldom  of  a  nature  to  excite  any 
fears  diat  die  jury  might  have  a  bias  to  the  one  side  or  the 
other*  That  therefore  the  manner  in  which  jurors  had  been 
selected  had  never  excited  aay  attention;  but  at  this  time  the 
case  was  very  different,  for  it  was  not  an  exaggeration  to  say 
that  there  were  now  millions  depending  on  the  event  of  suits 
which  had  been  instituted  for  breaches  of  the  embargo  laws. 
That  it  was  well  known  that  libels  were  now  upon  the  records 
of  the  cotut  which  proceed  upon  the  ground  that  the  presi- 
dent's proclamation  of  the  19th  April  last  opening  the  inter- 
course with  Grrat  Britain  was  an  illegal  act,  that  he  had  no 
authority  to  bsue  it,  that  therefore  it  was  a  mere  nuUity,  and 
that  of  course,  the  notiintercourse  act  of  the  1st  of  Marchy 
with  all  its  denunciations  of  penalties  and  forfeitures,  had  al- 
ways been  in  full  force*  That  if  the  courts  were  to  be  of  this 
opinion,  there  was  hardly  a  merchant  in  the  United  States  who 
was  not  at  the  mercy  of  the  executive  officers  of  the  govern* 
ment,  who  might  not  have  their  property  seized,  and  who  might 
not  be  prosecuted  in  suits  of  tfiis  nature  for  enormous  penal- 
ties. It  became  therefore  now  of  the  utmost  importance  to  see 
that  all  the  cautions  which  the  laws  had  provided  for  an  im- 
partial selection  of  jurors  should  be  observed.  That  the  ques- 
tions between  the  government  and  the  citizens  which  were  to 
be  decided  in  this  court  under  the  embargo  laws  it  was  well 
known  had  greatly  excited  the  public  mind.  It  would  hardly 
be  denied  that  many  jnight  be  found  in  the  district  who  were 
so  blinded  by  their  political  prejudices  and  by  their  passions, 
that  they  would  never  acquit  a  political  opponent  accused  of 
a  breach  of  the  embargo  laws,  which  were  so  dear  to  those  who 
favour  them;  at  the  same  time  it  was  not  meant  to  be  denied, 
but  that  men  might  also  be  found  as  prejudiced  against  con* 
victing. 

If  then  a  marshal  might  run  from  one  end  of  his  district  to 
the  other  to  select  just  whom  he  pleased  for  trials  of  this  na- 


126  .  AMERICAN  LAW  JOURNAL 

ture,  it  was  in  fact  putting  it  in  the  power  of  an  individual  to 
determine  who  should  be  convicted,  and  who  acquitted  in  the 
courts  of  the  United  States. 

The  counsel  of  the  defendant  called  the  attention  of  the 
court  to  the  constitution  of  the  United  States  and  its  amend- 
ments. The  first  provided  that  the  trial  of  all  crimes  shall  be 
by  jury.  But  it  being  feared  that  this  inestimable  right  was  not 
sufficiently  guarded  by  this  simple  provision,  the  seventh  ar- 
ticle of  the  amendments  provides,  that  in  all  criminal  prose- 
cutions, the  accused  shall  enjoy  the  right  to  a  speedy  and  pub- 
lic trial  by  an  impartial  jury.  The  counsel  then  asked  whether 
it  was  possible  to  suppose,  that  the  framers  of  the  constitution 
or  of  its  amendments    could  have  imagined,   that  notwith- 
standing the  provisions,  a  citizen  might  be  subject  to  trial  for 
his  life,  even  by  a  jury  selected  at  the  mere  will  of  a  marshal 
who  might  be  his  prejudiced  political  opponent  or  his  bitterest 
enemy.  Had  a  defendant,  the  counsel  asked,  any  security  for 
an  impartial  jury  in  cases  like  this,  where  the  jurors  may  be 
selected  at  the  mere  will  of  an  officer  holding  his  commission 
at  the  pleasure  of  the  officer  of  the  government,  at  whose  in- 
stigation the  suit -is  instituted,  and  who  has  an  eventual  pecu- 
niary interest  in  the  conviction  of  the  defendant;  for  if  the 
penalties  which  are  demanded  in  these  cases  are  to  be-  levied 
on  execution,  the  itoarfehal's  share  of  them  will  be  no  inconsi- 
derable fortune.  The  counsel  for  the  defendant  both  declared^ 
that  the  attempt  they  made  in  this  case  was  merely  with  a 
view  to  secure  to  suitors  in  this  court  the  benefits  of  those 
provisions  of  the  state  laws  which  were  so  well  calculated  to 
guard  against  corruption  and  partiality,  and  which  perhaps 
was  a  greater  improvement  in  jurisprudence,  than  the  institu- 
tion of  trial  by  jury  itself.  That  in  what  they  had  said  respect, 
ing  the  marshal  and  jurors,  they  referred  entirely  to  what 
might  be,  without  intending  any  insinuation  as  to  what  was  or 
had  been.  That  as  to  the  present  marshal,  they  had  never 
heard  any  thing  to  his  prejudice,  and  they  did  not  know  any 
thing  of  the  jurors,  from  a  disunt  part  of  the  district,  who 
were  on  the  paneL 


AND  MISCELLANEOUS  REPERTORY..        127 

When  the  United  States^  attorney  had  said  a  few  words  in 
reply  to  the  arguments  of  the  defendant's  counsel,  the  judge 
told  him  it  was  unnecessary  for  him  to  proceed,  as  the  .court 
was  satisfied  on  the  subject. 

We  shall  not  attempt  to  detail  the  reasons  his  honour  gave  for 
his  decbion,  for  fear  of  mistakes.  He  however  exacdy  agreed 
with  the  attorney  of  the  United  States  in  all  points.  He  thought 
it  was  wholly  impracticable  to  have  any  ballot  or  to  conform  in 
any  respect  to  the  state  laws.  That  it  was  discretionary  with 
the  court  to  give  or  not,  at  its  pleasure,  any  direction  as  to  the 
summoning  the  jury;  and  that  if  a  defendant  was  desirous 
Aat  a  direction  should  be  given,  it  was  his  business  to  apply 
for  it*  And  the  judge  (Ordered  the  clerk  to  enter  on  the  minutes 
the  demurrer  of  the  attorney  of  the  United  States^  and  that 
upon  bearing  counsel  thereupon,  the  court  gave  judgment  in 
favour  of  the  United  States. 

So  that,  according  to  the  decision,  the  marshal  of  the  CThf. 
ted  States  itx  aU  cases,  whether  civil  or  priminal,  whether  the 
life  or  property  of  a  defendant  is  concerned,  or  whether  the 
defendant  be  his  friend  or  enemy,  has  an  u&controllabld  power 
of  selecting  whom  he  pleases  for  jurors; 

It  would  really  seem  a  little  difficult  to  rbconcile  the  .entries 
which  appear  on  the  records  of  the  court  with  the  provisions 
of  the  constitution  and  laws  of  the  United  States.  The  laws 
require  that  the  jurors  shall  be  selected  as  far  as  is  pratticid>Ie 
by  ballot,  atid  that  thby  shall  be  taken  from  apart  of  the  dis- 
trict designated  by  the  court.  The  defendant  alleges  by  his 
challenge,  that  neither  of  these  provisions  have  been  complied 
with.  The  attorney  of  the  United  States  by  his  demurrer  ad- 
miu  these  allegations  to  be  true,  and  yet  the  judgment  of  the 
court  is  that  the  jury  have  been  legally  summdned. 


n 


District  Court.  Maryland  DistricL 
United  States  versus  Bamej. 


jtrlNCHESTER^  J.  The  indictment  in  this  case,  which 
charges  the  defendant  with  having  wilfblly  obstructed 
the  passage  of  the  puMic  mail  at  Suaqtuhanna  river,  is 
founded  on  the  act  of  congress  of  Miarch  1799* 

The  defendant  sets  up  as  a  defence  and  justification  of  this 
obstruction  of  the  mail,  that  he  had  fed  the  horses  employed 
in  carrying  the  mail  for  a  considerable  time,  and  that  a  sum  of 
money  was  due  to  him  for  food  furnished  at  and  before  the 
time  of  their  arrest  and  detention. 

On  diis  state  of  the  facts,  two  questions  have  been  agitated. 

Ist,  Whether  the  right  of  an  innkeeper  to  detain  a  horse  for 
his  food  extends  to  horses  owned  by  individuals  and  employed 
in  the  transportation  of  the  public  mail.  And, 

2d,  Whether  such  right  extends  to  horses  belonging  to  the 
United  States^  employed  in  that  service. 

The  first  question  involves  the  consideration  of  principles 
of  some  extent,  and  to  decide  correcdy  on  the  second,  it  may 
be  necessary  to  state  them  generally. 

Lien  is  generally  defined  to  be  a  tie,  hold  or  security  upon 
goods  or  other  things  which  a  man  has  in  his  custody,  till  he 
is  paid  what  is  due  to  him.  From  this  definition  it  is  apparent 
that  there  can  be  no  lien  where  the  property  is  annihilated,  or 
the  possession  parted  with  voluntarily  and  without  fraud.  8 
rem.  117.  1  Atk.  234. 

The  claim  of  a  lien  otherwise  well  founded  cannot  be  sup- 
ported, if  there  is 

Ist,  A  particular  agreement  made  and  relied  on.  Sai/er^s^ 
Rep.  224.  2  S.  A.  92.  Or, 
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2dly.  Where  the  particular  transaction  shews  that  there 
was  no  intention  that  there  should  be  a  lien,  but  some  other 
security  is  looted  to,  and  relied  uppn.  4  Burr.  2223. 

If,  therefore,  in  this  case,  the  ^  agreement  between  the 
defendant  and  the  public  agent  actually  was  that  he  should 
be  paid  for  feeding  the  public  horses  on  as  low  terms  as 
any  other  person  on  the  road  would  supply  them,  hei  could 
not  justify  detaining  the  horses;  for  the  particular  agreement 
thus  made,  and  under  which  the  food  was  furnished,  is  the 
foundation  of  the  remedy  of  the  defendant,  and  it  can  be  pur- 
sued in  no  other  manner  tnan  upon  that  agreement.  Or  if 
there  was  no  particular  agreement,  this  case  is  such,  that  be- 
tween die  defendant  and  a  private  owner  of  horses  and  car- 
riages employed  in  transporting  the  mail,  I  incline  to  think  it 
could  not  legally  be  presumed  a  lien  was  ever  intended  or  con- 
templated. A  carrier  of  the  mail  is  bound  not  to  delay  its  de- 
livery, under  severe  penalties,  and  it  can  scarcely  be  supposed 
that  he  would  expose  himself  to  the  penalty  for  such  delay,  by 
leaving  his  horses  subject  to  the  arrest  of  every  innkeeper  on 
the  road  for  their  food,  or  that  in  such  case  the  innkeeper 
could  look  to  any  other  security  than  the  personal  credit  of 
the  owner  of  the  horses  for  reimbursement.  But  the  law  on 
such  a  case  could  be  only  declared  on  facts  admitted  by  the 
parties  or  found  by  the  jury,  and  is  not  now  before  the  court. 

3dly.  The  great  question  in  this  case  rests  on  a  discrimina- 
tion between  the  property  of  the  government  and  individuals. 

To  the  government  is  granted  by  the  constitution  the  gene- 
ral power  to  lay  and  collect  taxes,  duties,  imposts,  and  ex- 
cise, to  pay  the  debts,  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States: 

To  raise  and  support  armies: 

To  provide  and  maintain  a  navy: 

To  establish  post-offices  and  post-roads: 

And  to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrymg  these  and  all  other  constitutional  powers  into 
eSect. 

Vol.  III.  R 
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The  public  money  can  never  be  drawn  out  of  the  treasury 
unless  with  the  consent  of  the  legislature;  but  whenever  a  debt 
is  contracted  in  the  establishment  of  a  post-office,  or  road,  or 
in  the  support  of  an  army,  or  in  the  provision  for  raising  or 
supporting  a  navy,  or  any  other  measure  of  general  welfare, 
the  public  faith  and  credit  is  pledged  for  its  payment.  On  the 
public  faith  and  credit  advances  are  made  to  the  government, 
relying  on  the  constitutional  mode  of  reimbursement.  If  it 
were  otherwise,  what  dreadful  consequences  would  not  re* 
suit? 

A  shipcarpenter  might  libel  public  ships* 

A  quarter-master  retain  the  supplies  of  the  army.  Or, 

An  innkeeper  stop  the  progress  of  an  army  for  food  to  hor- 
ses of  a  baggage  wagon. 

Every  man  must  surely  deprecate  a  state  of  society  where 
no  immunity  to  the  government  shall  be  afforded  by  the  con- 
stitution against  such  evils.  Happily  we  are  not  so  exposed. 
Congress  only  have  the  power,  and  they  are  bound  by  the 
most  sacred  ties  of  moral  obligation  and  duty  to  provide  for 
the  payment  of  the  public  debts. 

No  other  remedy  exists  for  a  creditor  of  the  government 
than  an  application  to  congress  for  payment. 

A  lien  cannot  be  permitted  to  exist  against  the  government: 
for  liens  are  only  known  or  admitted  in  cases  where  the  rela- 
tion of  debtor  and  creditor  exists  so  as  to  maintain  a  suit  at 
law  for  the  debt  or  duty  which  gives  rise  to  a  Hen,  in  case  the 
pledge  be  destroyed  or  the  possession  thereof  lost.  As  in  the 
case  of  a  carrier  of  the  mail:  he  cannot  sue  for  the  hire  nor  re- 
tain the  mail,  because  he  cannot  sue.  Yet  a  carrier  of  private 
property  may  sue  oV  retain,  because  government  is  not  an- 
swerable. Justice  is  the  same  whether  due  from  one  to  a  mil- 
lion or  a  million  to  one  man;  but  the  mode  of  obtaining  that 
justice  must  vary.  An  individual  may  sue  and  be  sued.  The 
United  States  cannot  be  sued.  Suability  is  incompatible  with 
tile  idea  of  sovereigpa  power.  The  adversary  proceedii>gs  of  a 
court  of  judicature  can  never  be  admitted  against  an  indepen- 
dent government,  or  the  public  stock  or  property.  The  ties  of 
faith,  public  character,  and  constitutional  duty,  are  the  sure 
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pledges  of  public  mtegrit}^  and  to  them  the  public  creditors 
must,  and  I  trust  with  confidence,  may,  look  for  justice. 
They  must  not  measure  it  out  for  themselves.  I  have  stated 
these  principles  to  shew,  that  by  law  the  defendant  could  not 
justify  stopping  the  mail,  on  principles  of  common  law,  as 
they  apply  to  individuals  and  to  the  government.    . 

There  are  however  considerations  arising  from  the  act  of 
congress  which  are  conclusive  to  my  mind.   ' 

The  statute  is  a  general  prohibitory  act.  The  common  law, 
if  opposed,  must  give  way  to  it,  and  the  court  is  bound  to 
decide  according  to  the  correct  construction  of  that  law.  That 
the  act  ^is  constitutional  is  not,  nor  indeed  can  be  questioned. 
It  has  introduced  no  exception.  Whether  the  acts  which  it 
prohibits  to  be  done  were  lawful  or  unlawful  before  the  opera* 
tion  of  that  law,  or  independent  of  it,  niight  or  might  not  be 
justified,  b  not  material.  This  law  does  not  allow  any  justifi- 
cation of  a  wil/iil  and  voluntary  act  of  obstruction  to  the  pas- 
sage of  the  mail.  If  therefore  courts  or  juries  were  to  intro- 
duce exceptions  not  found  in  the  law  itself,  by  admitting  jus- 
tifications for  the  bc^ach  of  the  act,  which  justifications  the 
act  does  not  allow  to  be  made,  it  would  be  an  assumption  of 
legislative  power.  Many  exceptions  might  be  introduced,  and 
perhaps  with  propriety.  For  instance, 

A  stolen  horse  found  in  the  mail  stage*  The  owner  cannot 
seize  hini. 

The  driver  being  in  debt,  or  even  committing  an  offence, 
can  only  be  arrested  in  such  way  as  does  not  obstruct  the  pas- 
sage of  the  mail. 

These  examples  are  as  strong  as  any  which  are  likely  to 
occur,  but  even  these  are  not  excepted  by  the  statute,  and  pro>* 
bably  considerations  of  &e  extreme  importance  to  the  govern- 
ment and  individuals  of  the  regular  transmission  of  public  des- 
patches and  private  communications  may  have  excluded  these 
exceptions.  But  whatever  may  have  been  the  policy  which 
led  to  the  adoption  of  the  law,  which  the  court  will  not  inquire 
into,  it  totally  prohibits  any  obstruction  to  the  passage  of  tht 
maiL  It  is  the  duty  of  the  court  to  expound  and  execute  the 
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law,  and  therefore  I  aim  of  opinion  and  decide  that  the  defen- 
dant is  not  justified* 


Case  of  the  Deserters  from  the  British  Jrigate 

L^AJHcaine. 

THE  case  of  the  deserters  from  the  British  frigate  VAfri- 
caine,  now  lying  at  Annapolis^  has  excited  much  atten* 
tion,  and  we  have  been  requested  by  several  correspondents 
to  give  a  full  account  of  it,  with  the  arguments  of  counsel  and 
the  decision  of  the  judge  at  length.  We  shall  detail  the  cir- 
cumstances; but  no  arguments  were  employed  on  the  subject. 
In  the  case  of  Hippolyte  Dumas ^  judge  Tilffhman^  whose 
opinion  is  reported  in  a  former  number  of  this  Joumal,(e') 
avoided  the  question  of  delivering  up  deserters  from  the  ships 
of  those  nations  which  are  willing  to  surrender  persons  in  si- 
milar cases.  The  point  did  not  come  before  him,  and  he  very 
properly  avoided  an  extrajudicial  decision  to  which  his  repu- 
tation would  have  given  great  weight.  It  is  true  that  there 
exists  no  law  of  the  United  States  on  this  subject;  but  we  hold 
that, 

1.  The  law  of  nations  is  the  law  of  the  land. 

2.  That  all  judicial  tribunals,  exercising  common  law  juris- 
diction, are  bound  to  carry  into  effect  the  laws  of  nations. 

3.  That  the  law  of  nations  requires  the  delivery  of  deserters 
from  the  ships  of  war  belonging  to  a  nation  at  peace  with  that 
country  in  whose  ports  the  persons  have  deserted  and  taken 
refuge. 

That  the  law  of  nations  is  the  law  of  the  land,  requires  no 
demonstration.      " 

In  all  questions  respecting  the  laws  of  nations,  it  is  the 
fashion  to  go  back  to  what  is  called  a  state  of  nature.  We  are 

(e)  Vol.  2.  t>.  86.  and  see  toI.  1.  p.  3/6. 
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willing  to  admit  that  there  was  a  time  when  men  ran  wild,  and 
even,  accordingto  Lord  IdtmboddOy  that  they  had  tails.  In  such  a 
state,  then,  if  one  person  trod  upon  the  tail  of  another,  the  insult 
must  have  been  redressed  by  the  party  injured.  But  when  civil 
society  was  institi^ted,  a  tribunal  was  organized  for  the  pun- 
ishment of  offences,  and  the  individual  surrendered  his  right 
of  revenge.  It  became  the  duty  of  government  to  protect  tl\e 
community  from  internal  commotion  and  external  violence. 
Now  it  is  difficult  to  imagine  a  case  more  likely  to  produce  in* 
jury  than  the  protection  of  deserters  or  fugitives  from  another 
country.  The  country  which  harbours  them  is  injured  by  the 
.  introduction  of  corruption  into  its  body,  and  it  is  further  in- 
jured by  the  resentment  or  the  contempt  which  sifth  conduct 
will  meet  in  the  opinion  of  contemporary  nations.  Hence  the 
rigorous  manner  in  which  they  were  treated  by  the  Rotntm 
law.  We  allow  persons  in  every  province  fuU  power  and  right 
to  {hstress  deserters.  If  they  shall  dare  to  resist j  we  command 
their  punishment  to  be  expeditious^  wherever  they  are  found* 
Let  all  men  know- they  are*hereby  invested  with  a  right  to  act  in 
the  name  of  the  public  against  public  robbers^  and  those  who 
desirtfrom  the  army;  and  that  this  right  is  to  be  employed  for 
the  peace  of  the  commonwealth.  Cod*  Lib.  111.  tit.  27.  He  who 
deserts  his  colours,  who  basely  shrinks  from  the  honourable 
duty  of  defending  his  country,  forfeits  all  right  of  protec- 
tion from  any  country.  Grotius  says  expressly  he  ought  to 
be  punished  where  he  takes  refuge,  or  be  delivered  up.  B.  11. 
ch.  XX.  $  4.  1.  and  he  cites  a  variety  of  instances  where  fugi- 
tives have  been  surrendered.  "  By  the  law  of  war,"  he  says, 
^^  we  receive  deserters,"  (B.  111.  ch.  xx.  $  12.  1.)  and  e  con-' 
versoj  we  may  infer,  that  in  time  of  peace  no  such  right  ex- 
ists. GalianiOy  in  his  treatise  on  the  mutual  rights  and  duties 
of  beUigerents  and  neutrals,  contends  for  the  same  equitable 
law. 

But  it  seems  the  secretary  of  state  informed  Mr.  Erskine 
that  the  executive  of  the  United  States  had  no  power  to  deliver 
yp  deserters,  because  no  such  prerogative  was  vested  in  the 
executive,  and  that  neither  the  law  nor  the  practice  of  nations 
imposed  such  an  obligation  on  them.  And  as  the  executive 
had  no  such  power,  th^  chief  justice  concluded  that  it  was  not 
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vested  in  i3m  jtuRciary.  As  to  the  prerogative  of  the  execu- 
tive, the  history  of  the  last  admintstration  affords  ample  and 
lamentable  proof  that  ft  was  easy  to  be  found  when  it  was 
wanted*  As  to  the  silence  of  our  laws  on  the  subject,  it  is  no 
argument.  Where  is  the  law  to  authorise  me  to  recover  on  a 
bond  for  money  lent?  What  authorises  the  arrest  and  trial  of 
a  thief?  How  can  a  conspiracy  to  raise  wages  be  punished? 
In  die  trial  of  judge  Chaacy  Mr.  Rodhetfy  the  present  attorney* 
general  of  the  United  StaUs^  supposed  the  case  of  a  judge  or- 
dering a  trial  by  eleven  jurors  instead  of  twelve,  and  said 
^  be  knew  of  no  law  which  would  be  violated.*'(y*)  And  yet  no 
one  even  supposed  that  such  a  law  did  not  exist  because  Mr. 
JRodney  was  ignorant  of  it. 

That  the  practice  of  nations  is  not  as  stated  by  the  secretary 
of  state,  will  fully  appear  by  reference  to  the  notes  on  those 
parts  of  Grotiua  which  we  have  cited,  and  the  text  we  take  as 
better  evidence  of  what  is  the  law  of  nations  than  the  opinion 
of  Mr.  Madison. 

We  therefore  conclude  that  the  policy  of  nations,  and  the 
rights  of  hospitality,  require  the  surrender  of  deserters.  Such 
a  law  is  a  natural  consequence  of  the  constitution  of  civil  so- 
ciety, and  a  fair  application  of  the  law  of  nature  to  that  con- 
stitution. And  they  should  be  surrendered  by  the  judiciary. 
A  consul  has  no  right  to  apprehend  a  deserter  in  another 
country.  No  man  can  be  arrested  but  by  a  legal  warrant,  and 
no  warrant  can  be  legal  unless  it  be  issued  by  a  judicial  tri- 
bunal. 

September  8th,  1809. 

The  prisoners  were  brought  before  jfohn  Scott^  esq.  chief 
justice  of  the  court  of  oyer  and  terminer ^  at  9  o'clock,  A.  M. 
on  a  habeas  corpus  ad  subjiciendum.  Xhe  sheriff  returned  that 
they  were  detained  by  virtue  of  a  written  order  to  that  effect 
from  William  Wood^  esq.  the  British  consul,  stating  that  they 
were  deserters  from  his  Britannic  majesty's  armed  vessel 
VAfricaine*  The  deserters  were  arrested  on  the  night  of  the 
7th  inst.  Mr.  Wood  was  requested  to  attend  the  chief  justice* 
the  next  morning. 

(/)  Chase's  Trial,  p.  245. 
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When  he  appeared,  he  named  two  gentlemen  of  the  bar 
whom  he  wished  to  consult;  but  the  counsel  for  the  prisoners 
insisted  upon  their  imniediate  discharge*  They  urged  that, 
even  admitting  the  prisoners  to  be  deserters  from  a  BritUh 
vessel  and  British  subjects,  they  qould  not  be  legally  arrested 
and  detained.  But  the  chief  justice  sent  for  the  gentlemen 
named,  and  one  of  them,  Mr.  W.  Dorsey^  shortly  after  ap- 
peared in  court.  He  stated  that  this  was  the  first  intimation  he 
had  received;  that  the  case  was  novel  and  of  great  import- 
ance, and  that  being  then  engaged  in  a  cauae  in  the  district 
court,  he  begged  the  counsel  for  the  consul  might  be  heard  in 
the  afternoon.  He  added  that  iht'  habeas  corpus  had  been 
granted  without  any  affidavit  of  the  legal  confinement  of  the 
prisoners,  and  that  he  understood  objections  were  made  to 
the  legality  of  the  order  tmder  which  the  arrest  had  been  made: 
and  that  as  die  judge  had  full  power  to  inquire  into  die  case 
and  discharge  entirely  or  upon  bail,  or  recommit  the  persons, 
he  hoped  a  sliort  delay  might  be  granted,  ia  order  that  the 
case  might  be  investigated. 

But  the  chief  justice  said  the  writ  and  return  were  now 
before  him,  and  he  must  decide  on  the  sufficiency  of  the  lat- 
ter. 

In  giving  his  opinion,  he ."  stated  it  was  bottomed  on  an  act 
of  congress  passed  20th  yuh/j  1790,  ch.  29,  which  makes  it 
lawful  for  any  justice  of  the  peace  within  the  United  States 
to  issue  his  warrant  to  apprehend  any  deserter  who  had  signed 
a  contract  at  any  port  or  place,  within  the  United  States^  to 
perform  a  voyage,  but  no  other  deserter,  and  that  he  was 
strengthened  in  this  opinion  by  a  letter  of  the  late  secretary  of 
state,(j^)  and  that  he  had  no  power  to  apprehend  any  other  de- 

(g)  I  do  not  know  whether  this  letter  hst  ever  been  publiibed.  The  judge 
referred  to  the  KaHonai  InteiHgeneer  of  29th  Juiy  1807,  in  which  the  editor 
has  inserted  the  following  note  to  a  ttstement  of  the  correspoitdence  of  the 
hon.  Mr.  Erskine  uid  the  secretary  of  state^  respecting  the  surrender  of  the 
deserters  from  the  ChesapeaJte. 

"  This  answer  was  written  ywiuary  7»  1807.  It  was  produced  by  an  ap- 
plication for  the  swrender  to  their  allegiance  of  certain  BritUh  seamen,  who 
having  united  with  American  seamen  left  on  board  a  vessel  ordered  to  Halt- 
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terter,  than  one  who  had  thus  signed  shipping  articles.  The 
judge  stated  at  the  same  time  that  the  British  consul  had  a 
right  to  take  up  any  person  deserting  from  a  British  vessel^ 
and  that  he  never  would  interfere  to  prevent  it,  unless  it  should 
be  proved  to  him  that  the  person  deserting  was  an  impressed 
American  seaman. 

We  have  received  this  additional  information  from  the 
judge  himself,  as  to  the  reasons  which  influenced  his  decision. 
We  shall  only  remark  for  the  present  that  the  deserters  were 
apprehended  under  the  authority  and  by  a  written  order  from 
the  British  consul*  The  sheriff  who  took  them  up  did  not  lodge 
them  in  gaol,  as  though  he  was  authorised  so  to  do  by  the 
judges  of  the  court  of  oyer  and  terminer,  or  any  other  court, 
but  merely  for  safe  keeping.  The  court  by  discharging  them 
virtually  decided  that  they  could  not  be  arrested  and  held 
under  the  written  order  of  the  British  consul.  The  men  have 

» 

been  released,  and  it  is  useless  now  to  attempt  to  apprehend 
them.  They  would  be  rescued  by  a. mob;  acting  under  ^e 
impression  that  the  law  was  on  their  side."(A) 

fax  M  a  prize,  brought  her  into  the  United  State*,  and  were  charged  with 
mutiny»  piracy,  and  an  attempt  to  murder  their  officers.  The  answer  stated, 
that  not  only  no  prerogative  for  the  purpose  in  question  is  vested  in  the  ex- 
ecutive of  the  United  Statet,  but  that  neither  the  law  nor  Uie  practice  of 
nations  imposes  on  them  an  obligation  to  provide  for  the  surrender  of  fu{^- 
tives  from  the  jurisdiction  of  other  powers.  The  obligation  can  result  only 
from  special  and  mutual  stipulations,  which  do  not  exist  between  the  Uni- 
ted  State*  and  Great  Britain,  and  which,  indeed,  as  limited  in  the  expired 
articles,  of  the  treaty  of  1794^  do  not  comprehend  any  other  offences  than 
those  of  actual  murder  and  forgery." 

(A)  Federal  Republican^  14th  Septtmber^  1809. 


BRITISH  COURT  OF  SESSIONS, 

JUNE,  1806- 

Thompson  versus  Millie. 

[Seamen's  Wages.  Wages  are  due  to  a  mariner  during  the  time 
that  the  yessel  is  detained  in  a  foreign  port  by  an  embargo. 

The  reader  will  find  a  case  precisely  similar  to  this^  very  fuUy 
argued,  in  3  Bob.  (^  PuL  432.] 

DOB  EST  THOMPSON  was  hired  to  perform  a  voyage  to 
Russia  and  back  again,  on  board  the  Resolution^  belong- 
ing to  David  Millie^  at  a  certain  rate  per  month.  The  ship  ha- 
ving finished  her  voyage  out,  was  lying  in  the  harbour  of  Pe- 
'  teraburgh^  when  the  emperor  Pat//,  taking  umbrage  at  an  al- 
leged delay  oi  Great  Britain  in  the  execution  of  a  treaty,  pub- 
'  lished  a  proclamation  (7th  of  November ^  1800)  which  declares 
that  "  his  imperial  majesty  being  determined  to  defend  his 
rights,  has  been  pleased  to  command  that  an  embargo  shall  be 
laid  on  all  English  ships  in  the  ports  of  his  empire  till  the 
abovementioned  convention  shall  be  fulfilled.'' 

The  sailors  were  marched  into  the  interior  of  the  country, 

-  under  a  Russian  guard,   and  there   detained  as  prisoners. 

Commissioners  were  appointed  for  thedisposingof  the  British 

effects  which  had  been  sequestered,  and  for  receiving  the 

balances  of  all  accounts. 

A  hostile  confederacy  was  formed  between  Russia^  Sweden^ 
and  Denmark^  which  was  dissolved  by  the  battle  of  Copenha- 
gen^ April  2d,  180  ,  and  the  death  of  the  emperor  Paul.  In 
the  month  of  May  the  British  seamen  were  marched  back  to 
the  coast,  and,  along  with  their  vessels  and  cargoes,  were 
Vol.  III.  S 
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liberated;  but  no  indemDification  was.  made  by  the  Russian 
government,  either  to  the  proprietors  of  the  ships,  for  the  loss 
they  had  sustained  on  account  of  the  detention  of  their  ships 
and  cargoes;  nor  to  their  sailors  on  account  of  their  captivity. 

Millie  refused  to  pay  the  wages  for  the  time  during  which 
the  vessel  had  been  detained,  as  during  that  time  Thompson 
had  not  been  aboard  the  ship,  nor  employed  on  the  service* 

Thompson^  therefore,  brought  an  action  against  him  before 
the  judge  admiral,  concluding  for  ^*  the  sum  of  31/.  13«.4k^ 
of  wages,  for  the  purser's  service  on  board  the  ship  Resolution^ 
from  the  8th  oi  November  1800,  to  the  30th  of  May  1801.'* 

The  judge  admiral,  8th  June  1804,  decided  against  the 
defendant. 

The  case  having  been  brought  before  the  court,  the  Lord 
Ordinary,  (6th  of  June  1806)  repelled  the  reasons  of  sus- 
pensions and  reduction* 

Millie  reclaimed,  and 

Pleaded-^lt  is  admitted,  that  if  the  seizure  of  the  ship  by 
the  Russians  be  considered  as  a  capture,  that  there  can  be  no 
claim  for  wages  to  the  mariners  during  the  period  of  detention* 
Now,  this  truly  was  a  hostile  seizure,  both  from  the  treat- 
ment which  the  seamen  received  and  by  the  measures  which 
were  adopted  in  regard  to  the  ship  and  cargo.  All  connexion 
between  the  sailors  and  the  ships  on  board  which  they  sailed, 
were  dissolved*  They  were  no  longer  in  the  service  of  their 
owners;  they  were  actually  prisoners*  There  was  a  complete 
interruption  of  the  service,  and  consequendy  of  the  contract. 
An  embargo  is,  where  an  order  is  given  to  prevent  ships  from 
sailing  frotn  particular  ports,  or  to  any  particular  country  for 
a  certain  definitive  space  of  time.  The  ship  in  that  case  re- 
mains the  property  of  the  owners,  in  every  respect,  and  the 
sailors  remain  to  their  service*  But  the  proceeding  in  this  in- 
stance  was  totally  different;  and  the  measures  adopted  by  the 
British  government  as  reprisals,  on  account  of  the  Russian 
embargo,  have  been  held  to  partake  as  much  of  the  nature  of 
hostility,  as  to  discharge  the  contract  of  charter-party  between 
the  subjects  of  those  powers  and  Great  Britain^  and  to  put  aa 
end  to  the  lien  which  the  master  has  over  the  cargo  for  his 
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fireight.  It  cannot,  therefore,  subsist  between  the  shipowner 
and  the  mariners. 

Answer.  When  a  vessel  is  captured  or  totally  lost,  before 
reaching  the  port  of  its  destination,  the  sailor  loses  all  right  to 
his  wages;  but  wherever  freight  is  earned  wages  are  due, 
without  taking  the  accidents  or  impediments  which  may  have 
shortened  or  protracted  the  voyage;  whether  it  has  been  from 
contrary  winds,  from  being  becalmed,  from  being  detained 
by  frost,  or  by  the  embargo  of  a  foreign  prince.  In  this  case, 
there  never  was  any  thing  more  than  an  embargo;  the  ship 
never  was  condemned,  nor  the  property  confiscated.  There 
was  nothing  but  the  act  of  detention;  every  thing  that  followed  ' 
was  subservient  to  that  act,  and  intended  for  no  other  purpose 
than  to  make  it  effectual.  After  subsisting  a  few  months,  the 
embargo  was  regularly  taken  off;  the  property  was  restored, 
without  having  been  for  a  moment  divested,  and  the  vessel 
proceeded  upon  its  voyage  without  any  new  contract,  either 
express  or  implied,  and  earned  the  stipulated  freight,  upon 
safely  landing  the  cargo  in  this  country.  A  case  in  point  has 
been  already  decided  in  the  English  courts,  ^ea/ v.  Thompson^ 
in  Bos.  &  Pull.  Rep.  vol.  3.  p.  432. 

The  Court  considered,  that,  although  the  proceedings  of 
the  Russian  court  were  attended  with  greater  acts  of  hostility 
than  usual;  yet,  upon  the  whole,  they  bore  more  the  appear- 
ance of  an  embargo  than  a  capture;  and,  consequently,  that 
they  did  not  void  the  contract,  by  which  the  sailors  were  enti- 
tled to  earn  their  wages. 


COURT  OF  COMMON  PLEAS. 

LONDON,  Feb.  5,  1801. 

John  Gordon  Sinclair^  Esquire  versus  Louis  Stanislaus 
Xavicr,  King  of  France,  and  his  brother  Monsieur. 

MR.  Sergeant  Beat  shewed  cause  against  a  rule  granted 
on  a  former  day,  on  a  motion  made  by  Mr.  Serjeant 
Shepherd^  why  the  defendant's  bail  should  not  be  discharged, 
and  the  bail  bond  given  up  to  be  cancelled,  upon  filing  com- 
mon bail;  one  of  the  defendants,  his  royal  highness  Charles 
Philippe  Monsieur^  having  been  arrested  on  two  different 
actions  by  the  plaintiff,  for  several  considerable  sums  of  mo- 
ney, owing  to  him  for  raising  and  ceding  a  regiment  of  de- 
fendants' in  Germany^  1792,  and  for  money  lent,  paid  and 
expended,  on  the  defendant's  account,  in  England* 

The  arguments  on  both  sides  were  eloquent  and  very  inte- 
resting; they  were  principally  founded  upon  affidavits  filed  in 
court,  and  on  the  alien  act,  made  to  protect  aliens  in  this  coun- 
try against  being  held  to  bail  for  debts  contracted  out  of  the 
British  dominions.  It  appears  that  the  plaintiff  had,  at  differ- 
ent times,  been  advised  to  arrest  the  prince,  in  order  to  induce 
our  ministers  to  pay  the  debt;  which  appeared  to  be  due,  not 
only  upon  the  joint  note  of  hand  of  Louts  Stanislaus  Xavier 
and  Charles  Philippe^  for  80,625  livres,  but  also  for  other, 
large  sums  paid  by  the  plaintiff  for  defendants,  in  England 
and  upon  the  continent,  according  to  the  accounts  stated, 
setded  here  in  England^  and  which  were  exhibited  in  court. 

It  further  appeared,  that  the  prince,  so  recently  as  in  Z7^- 
cember  last,  had  appointed  an  arbitrator  on  his  part,  and  plain- 
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tiff  had  appointed  another  to  settle  and  compound  the  whole 
debt  and  interest  due  from  1792.  That  the  said  arbitrators  had 
settled  and  fixed  upon  the  sum  to  be  paid  plaintiff,  being 
debts  and  engagements  for  which  he  had  been  arrested,  and 
been  obliged  to  pay  for  defendant  in  England;  and  in  conside- 
ration of  the  said  sum  to  be  paid  plaintiff,  he  was  to  give  the 
king  and  prince  a  general  release,  and  had  subscribed  to  an 
agreement  for  the  same;  and  for  that  purpose  a  deed  of  release 
had  been  actually  engrossed  and  executed  for  plaintiff.  Several 
appointments  were  made  to  pay  the  money,  but  that  suddenly 
and  without  any  reason  assigned,  the  business  was  dropped; 
which  so  much  enraged  the  plaintiff,  that  he  threatened  to 
arrest  the  defendant,  and  was  answered  that  he  might  do  so. 

It  was  acknowledged  in  court,  that  the  plaintiff  had  treated 
hift  royal  highness  with  every  possible  delicacy  due  to  his  situ- 
ation. 

Lord  EUon  was  of  opinion,  the  cause  of  action  arose  out 
of  the  contract  made  at  (^btentz  between  the  plaintiff  and  de- 
fendant, to  raise,  and  his  afterwards  ceding  a  regiment;  and 
that  the  alien  act  also  protected  them  against  the  action 
brought  to  recover  moneys  lent,  paid  and  expended,  on  account 
of  his  royal  highness  Charles  Philippe^  now  in  England;  and 
accordingly  comn^on  bail  was  ordered  to  be  filed  in  the  cause. 


) 


Virginia  Legislature.  House  of  Delegates. 
AMENDMENT  OF  THE  CONSTITUTION. 

Thursday^  January  11,  1810. 

THE  committee  to  whom  was  referred  the  communication 
of  the  governor  of  Pennsylvania^  covering  certain  reso- 
lutions of  the  legislature  of  that  state,  proposing  an  amend- 
ment to  the  constitution  of  the  United  States^  by  an  appoint- 
ment of  an  impartial  tribunal  to  decide  disputes  between  the 
state  and  federal  judiciary,  have  had  the  same  under  their 
consideration,  and  are  of  opinion  that  a  tribilnal  is  already 
provided  by  the  constitution  of  the  United  States^  to  wit,  the 
supreme  court,  more  eminently  qualified  from  their  habits 
and  duties,  from  the  mode  of  their  selection,  and  from  the 
tenure  of  their  offices  to  decide  the  disputes  aforesaid  in  an 
enlightened  and  impartial  manner  than  any  other  tribunal 
which  could  be  created. 

The  members  of  the  supreme  court  are  selected  from  those 
in  the  United  States  who  are  most  celebrated  for  virtue  and 
legal  learning,  not  at  the  will  6f  a  single  individual,  but  by 
the  concurrent  wishes  of  the  president  and  senate  of  the  United 
States:  they  will  therefore  have  no  local  prejudices  and  par- 
tialities. The  duties  they  have  to  perform  lead  them  necessa- 
rily to  the  most  enlarged  and  accurate  acquaintance  with  the 
jurisdiction  of  the  federal  and  several  state  courts  together, 
and  with  the  admirable  symmetry  of  our  government.  The 
tenure  of  their  offices  enables  them,  to  pronounce  the  sound 
and  correct  opinions  they  may  have  formed,  without  fear, 
favour  or  partiality. 

The  amendment  to  the  constitution  proposed  by  Pennsyl- 
vania seems  to  be  founded  upon  the  idea  that  the  federal  judi- 
ciary will,  from  a  lust  of  power,  enlarge  their  jurisdiction  to 
the  tptal  annihilation  of  the  jurisdiction  of  the  state  courts. 
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that  they  will  exercise  their  will  instead  of  the  law  and  the 
constitution. 

This  argument,  if  it  proves  any  thing,  would  operate  more 
stron^y  against  the  tribunal  proposed  to  be  created/  which 
promises  so  little,  than  against  the  supreme  court,  which,  for 
the  reasons  given  before,  have  every  thing  connected  with 
their  appointment  calculated  to  insure  confidence.  What 
security  have  we,  were  the  proposed  amendment  adopted, 
that  this  tribunal  would  not  substitute  their  will  and  their  plea- 
sure in  place  of  the  law?  The  judiciary  are  the  weakest  of  the 
three  departments  of  government,  and  least  dangerous  to  the 
political  rights  of  the  c6nstitution:  they  hold  neither  the  purse 
nor  the  sword,  and  even  to  enforce  their  own  judgments  and 
decrees,  must  ultimately  depend  upon  the  executive  arm. 
Should  the  federal  judiciary,  however,  unmindful  of  their 
.  weakness,  unmindful  of  the  duty  which  they  owe  to  themselves 
and  their  country,  become  corrupt,  and  transcend  the  limits 
of  their  jurisdiction — ^would  the  proposed  amendment  oppose 
even  a  probable  barrier  in  such  an  improbable  state  of  things? 

The  creation  of  a  tribunal  such  as  is  proposed  by  Pennsyl' 
vanioj  so  far  as  we  are  enabled  to  form  an  idea  of  it  from  the 
description  given  in  the  resolutions  of  the  legislature  of  that 
state,  would,  in  the  opinion  of  your  committee,  tend  rather  to 
invite  than  prevent  a  collision  between  the  federal  and  state 
courts.  It  might  also  become,  in  process  of  time,  a  serious 
and  dangerous  embarrassment  to  the  operations  oCthe  general 
government. 

Resolved,  therefore,  That  the  legislature  of  this  state  do 
disapprove  of  the  amendment  to  the  constitution  of  the  United 
States  proposed  by  the  legislature  of  Pennsylvania* 

Resolved,  also.  That  his  excellency  the  governor  be,  and 
he  is  hereby  requested  to  transmit  forthwith  a  copy  of  the 
foregoing  preamble  and  resolutions  to  each  of  the  senators  and 
representatives  of  this  state  in  congress,  and  to  the  executive 
of  the  several  states  in  the  union,  with  a  request  that  the  same 
be  laid  before  the  legislature  thereof. 

The  said  resolutions  being  read  a  second  time,  were,  on 
notion,  ordered  to  be  referred  to  a  committee  of  the  whole 
house  on  the  state  of  the  commonwealth. 


PENNSYLVANIA. 

Opinion  on  the  Operation  of  an  Act  of  the  Legislature  of  Penn- 
sylvania  concerning  Banking  Institutions. 

THE  act  supplementary  to  an  act,  entitled  ^  an  act  rela- 
ting to  the  association  of  individuals  for  the  purpose  of 
banking,"  is  said  to  have  two  objects  for  its  aim  and  end:  the 
one,  the  suppression  of  all  associations  formed  by  indivi- 
duals for  the  purpose  of  banking,  which  existed  and  were  in 
operation  before  and  at  the  time  of  passing  this  act:  and  the 
other,  the  prevention  of  all  such  associations  for  the  future. 
The  latter  provision,  being  merely  prospective,  involving  in 
it  no  private  injury,  and  prescribing  a  rule  of  conduct  to  be 
observed  for  the  future,  belongs  to  the  constitutional  power  of 
the  legislature  to  enact. 

The  case  of  the  Farmers^  Bank  of  Lancaster  falls  entirely 
within  the  former  provision,  which  will  therefore  require  a 
particular  examination. 

Let  us  then  consider  the  operation  of  this  clause  of  the  act 
upon  that  institution  under  a  twofold  view:  1st,  the  state  of 
that  association,  in  fact  and  in  law,  at  the  passingjof  this  sup- 
plement: and  2dly,  whether  this  act  in  any  way  would  affect 
that  establishment  if  it  even  were  so  meant  and  intended. 

On  the  first  point  for  investigation,  the  matters  of  fact  upon 
which  the  question  to  be  decided  arises  are  plain,  simple  and 
free  from  all  uncertainty.  On  the  10th  of  January  1610  the 
stockholders  of  the  Farmer^s  Bank  of  Lancaster  associated, 
by  written  articles  of  association;  in  which  the  object  of  the 
association,  the  mode  of  conducting  it,  not  only  as  amongst 
themselves,  but  as  between  them  and  all  persons  transacting 
business  with  them,  and  the  duration  of  the  establishment,  are 
stipulated.  In  consequence,  arrangements  were  immediately 
made  for  organizing  and  putting,  into  complete  operation  the 
fttsociation  as  a  banking  institution,  which  accordingly  be- 
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gan  on  the  19th  of  February  following,  apd  continued  in  ope- 
ration through  all  the  detail*  incident  to  such  an  establish- 
ment until  the  passing  of  this  act.  Officers  had  been  appoint- 
ed and  salaries  fixed,  a  banking  house  rented  and  fitted  for 
the  purpose,  the  funds  paid  in  according  to  contract,  notes  to 
a  large  amount  fabricated  and  put  jnto  circulation,  deposits 
daily  made  and  paid  out,  and  discounts  extensively  made,  be- 
fore this  supplement  was  enacted.  An  important  question 
here  occurs,  were  these  things  lawfully  done?  The  legislature 
shall  answer  this  inquiry. 

The  right  of  individuals  to  associate  for  the  purposes  of 
banking  not  being  interdicted  by  the  constitution^  nor  pro- 
hibited by  law,  has  uniformly  been  considered  as  a  private 
right  belonging  to  the  citizens  of  Pennsyhaniam  Accordingly^ 
we  find,  that  such  associations,  in  the  restricted  form  of  their 
joint  funds  only  being  made  liable  for  their  engagements, 
have  existed,  been  approbated  by  the  legislature,  and  made 
the  groundwork  of  acts  of  incorporation. 

The  Philadelphia  Bank  in  1804,  and  the  Farmers'*  and  Me^- 
chanics*  Bank  of  Philadelphia  in  1809,  are  both  founded^ 
upon  and  grow  out  of  such  associations.  On  the  28th  of  March 
1808,  this  right  of  individuals  to  associate  for  banking  pur- 
poses became  the  subject  of  legislative  consideration,  when 
by  the  enactment  of  a  law  upon  the  subject  they  recognise  the 
right  to  associate,  and  undertake  to  modify  and  narrow  ita 
enjoyment  for  the  future.  Anxious  to  monopolize  the  right 
of  selling  charters  of  incorporation,  which  would  exempt  those 
who  would  purchase  them  from  all  personal  responsibility,  the 
legislature  thought  fit  by  the  law  which  they  then  passed,  en- 
titled ^^  an  act  relating  to  the  association  of  individuals  for 
the  purpose  of  banking,"  to  subject  every  member  of  any  asso- 
ciation thereafter  formed  for  the  purpose  of  banking,  and  his 
.assigns,  to  personal  liability  for  the  debts  and  engagements 
contracted  before  and  while  be  remained  a  member  of  th«. 
association.  Hiis  law  drew  a  line  0/ distinction  between  bulk- 
ing establishments,  dividing  them  into  those  which  acted  with- 
out any  personal  responsibility  on  the  part  of  the  stockholders 

Vol,.  IIL  T 
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for  the  debts  and  engagements  of  the  institution,  having  pur- 
chased their  exemption  from  the  government;  and  those  in 
which  the  personal  responsibility  of  the  stockholders,  during 
their  continuance  as  such,  for  the  debts  and  engagements  of 
the  institution  remained.    But  the  latter  kind  are  as  much 
incorporated  banks  as  the  former,  where,  in  their  articles  of 
association  they  conform  themselves  to  the  provisions  of  this 
law;  the  contract  of  association  acted  upon  and  carried  into 
effect,  cooperating  with,  the  act  of  the  legislature  which- looks 
forward  to  it,  becomes  incorporated  with  and  is  to  all  intents 
and  purposes  part  of  the  act;  so  as  to  produce  a  complete  in- 
corporation  of  the  association.  A  corporation  aggregate  is  no- 
thing more  than  an  association  of  individuals  formed  with 
the  consent  of  the  legislature  for  specific  legal  purposes,  con- 
tained in  and  defined  by  their  articles  of  association.  This 
consent  may   be  either   express  or  implied,  and  is  equally 
available.  There  are  two  modes  in  ordinary  use  in  legisla- 
tion for  conferring  corporate  rights  upon  private  establish- 
ments; the  one  by  enacting  a  general  law,  defining  the  princi- 
ples which  the  legislature  deem  expedient  to  impress  on  the 
associations,  and  referring  it  to  the  members  of  the  institu- 
tions either  with  or  without  control  from  others  to   form 
the  details,  which  are  to  constitute  the  charter;  and  the  other 
that  of  passing  a  particular  law  adapted  to  each  particular 
application,  making  the  legislature  not  only  declare  the  prin- 
ciples but  form  all  the  details  of  a  mere  private  institution. 
As  this  latter  mode  is  often  irksome,  seldom  useful,  and  al- 
ways burthensome  to  individuals,  and  gready  expensive  to  the 
public,  a  provident  foresight  in  cases  of  private  concern,  where 
there  is  nothing  gotten  from  the  legislature,  which  they  ex- 
pect tp  be  paid  for,  has  given  a  preference  to  the  former 
mode  of  enacting  a  general  law.  Thus  in  the  case  of  all  lite- 
rary, charitable,  and  religious  institutions,  the  legislature  pas- 
sed a  general  law  on  the  6th  of  April  1791  defining  the  prin- 
ciples on  which  they  might  be  incorporated,  and  referring  the 
formation  of  their  charters  to  the  members  of  the  society  un- 
der the  superintendence  of  the  attorney-general  and  the  su- 
preme court  as  to  their  lawfulness;  which  charters,  when  once 
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formed,  incorporate  with  the  act  of  assembly,  and  become 
corporations.  The  legislature  might  have  referred  the  forma- 
tion of  the  association  to  the  members  alone;  and  it  would 
have  been  equally  valid  if  they  had  formed  them  in  con- 
formity to  the  law,  as  they  now  are,  under  the*^  sanction  and 
superintending  authority  of  the  attorney-general  and  court. 

In  the  case  of  associations  for  the  purpose  of  banking,  under 
the  law  of  the  28th  oi  March  1808,  the  legislature  have  wise- 
ly left  it  to  the  stockholders  to  form  their  charters,  well  know- 
ing that  the  general  principles  of  law  would  make  void  any 
stipulations  they  might  contain  contrary  to  the  laws  of  the 
land.  The  Farmers'*  Bank  of  Lancaster^  having  come  into 
existence  under  the  authority  of  this  law  unimpaired  by  its 
supplement,  its  organization  and  practical  operation  con- 
forming to  its  letter  as  well  as  its  spirit,  it  became  incorr 
porated  with,  and  arose  from  its  bosom,  as  a  chartered  cor- 
poration, protected  by  the  plighted  faith  of  the  legislature. 

The  only  plausible  objection  which  can  be  urged  against 
this  being  an  incorporated  institution  is,  that  the  act  does 
not  in  terms  say,  that  associations  for  the  purposes  of  banking 
^  hereafter"  formed  (that  is,  after  the  passing  of  the  act  of 
March  28th'  1808)  shall  be  incorporated  banks;  nor  was  it  at 
all  necessary  that  it  should  be  so  said  to  make  them  "so.  In 
England^  the  right  of  granting  charters  of  incorporation  be- 
longs to  the  king,  and  he  may  create  them  by  the  words 
*^  create,  erect,  found,  incorporate,"  or  the  like.  Nay,  it  is 
held,  that  if  the  king  grant  to  a  set  of  men  to  have  a  mercan- 
tile meeting  or  assembly,  this  is  alone  sufficient  to  incorporate 
and  establish  them  for  ever.  1  Black*  Com.  476, 474. 

Hiere  is  no  magic  in  word^  when  applied  in  legislation, 
much  less  any  technical  nicety  of  expression  required  to  con- 
vey the  legislative  meaning  on  any  subject.  The  legislature 
do  and  have  a. right  to  use  any  terms  adapted  to  convey  their 
meaning,  and  where  that  is  apparent,  the  expression  must  be 
so  understood  as  to  give  effect  to  their  intent.  In  this  act,  the 
right  to  form  these  associations  for  the  purpose  of  banking  is 
admitted,  and  the  character  which  they  are  hereafter  to  sus- 
tsdn  is  by  the  act  defined  to  be  diat  of  associations  for  the 
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purpose  of  banking,  the  members  of  which  and  their  assigns 
shaii  be  personally  responsible  for  the  debts  and  engagements 
of  the  institution  contracted  before  and  while  they  continue 
members.  This  is  the  very  definition  given  by  the  legislature 
in  their  act  of  the  associations  they  meant  should  exist;  and 
it  describes  a  iJ  covers  the  Farmers^  Bank  of  Lancasttr  as 
the  skin  covers  the  human  frame^.  How  then  can  it  be  pre- 
tended that  the  foundation  of  this  institution  is  not  bottomed 
in  and  the  superstructure  growing  out  of  this  legislative  act? 
Is  there  any  intelligent  man  of  our  day,  who  does  not  know 
that  the  celebrated  Jlfanhattan  Bank  of  New  Tori  grew  out 
of  certain  expressions  used  by  the  legislature  of  that  state  in 
an  act  made-  for  supplying  that  city  with  water,  in  which  the 
erection  of  a  bank  was  never  once  thought  of;  though  the  lan- 
guage used,  by  a  fair  construction,  admitted  of  that  exposi- 
tion? Much  more  so  shall  an  act,  whose  avowed  object  was 
the  regulation  of  such  associations,  give  the  sanction  of  its 
protection  to  an  institution  originating  under  it,  and  conform- 
ing in  its  letter  and  spirit  to  all  its  restrictions  and  regula- 
tions* 

The  second  view  meant  to  be  taken  of  this  supplement  was^ 
whether  it  would  in  any  way  affect  this  bank,  if  even  it  were 
so  intended?  If  the  opinion  given  upon  the  first  point  be  cor- 
rect, that  the  Farmer/  Bank  of  Lancaster  is  an  incorporated 
bank  under  the  act  of  the  legislature  passed  the  28th  of 
March  1808,  this  supplement  never  meant  to  apply  to,  or  in- 
terfere with  it,  as  it  expressly  restricts  its  operations  to  ^  as- 
sociations for  the  purpose  of  banking,  and  which  are  not  incor- 
porated by  law."  This  clause  was  evidendy  thrown  in  by  the 
legislature  to  avoid  even  the  appearance  of  interference  with 
rights  sanctioned  by  contract  and  by  the  plighted  faith  of  the 
government;  and  which  they,  one  and  all,  well  knew  were 
placed  under  the  safeguard  of  the  constitution,  and  excepted 
out  of  the  general  powers  of  government.  Indeed,  the  expres- 
sions of  this  act  are  more  adapted  to  describe  associations  for 
the  purpose  of  banking,  which  had  not,  but  were  intended  to 
be,  put  into  operation,  than  .those  which  were  organized  and 
completely  operating  as   banking  institutions  before  and  at 
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the  time  the  law  passed*  If  so,  the  rules  of  construction  as 
well  as  a  just  respect  for  the  legislature  would  lead  to  an  ex- 
position  of  it^  which  would  apply  its  provisions  to  those  em- 
bryo banking  institutions,  which  looked  forward  to  a  future 
establishment;  and  not  to  those  associations,  which  were  in 
practical  operation  as  banking  establishments  when  the  law 
passed,  and  consequently'  out  of  the  power  of  the  legislature 
in  any  way  to  affect. 

But  supposing  (without  admitting)  for  the  sake  of  a  full 
exposition  of  this  supplement  in  all  its  bearings,  that  it  was 
intended  to  operate  on  the  Farmer f  Bank  of  Lancaster;  the 
question  would  then  occur,  would  it  be  constitutional  or  not? 
This  inquiry  involves  in  it  the  rights  of  the  people  and  the 
power  of  the  government.  Fortunately  for  Americans^  both 
their  federal  and  state  governments  Are  founded  upon  so- 
lemn compacts,  which  recognise  the  people  as  the  true  and 
only  source  of  all  legitimate  power,  and  as  one  of  the  parties 
to  these  contracts  with  their  governments* 

The  powers  granted  to  the  government  they  have  s^  ijgbt 
to  exercise;  the  rights  retained  by  the  people  the  government 
cannot  invade.  The  people  of  Pennsylvania  ^^  to  the  end  that 
the  general,  great  and  essential  principles  of  liberty  and  free 
government  may  be  recognised  and  unalterably  established,*' 
declare  in  the  19th  section  of  the  9th  article  of  the  constitu- 
tion ^^that  no  ex  post  facto  law,  nor  any  law  impi^iring  con- 
tracts, shall  be  made.*'  And  in  the  26th  section  of  the  same 
article  it  is  declared,  that  every  thing  in  this  article  ^^  is  ex« 
cepted  out  of  the  general  powers  of  government,  and  shall 
for  ever  remain  inviolate.'* 

The  constitution  of  the  United  States  in  section  10  of  arti- 
cle 1.  declares,  that  ^^  no  state  shall  make  any  ex  postfact^ 
law,  or  any  law  impairing  the  obligation  of  contracts." 

In  these  sections  ot  the  constitutions,  the  power  of  the  legis- 
lature to  interfere  with  contracts  is  expressly  declared  not 
to  be  granted  to  them;  but  to  be  excepted  out  of  the  general 
powers  of  government.  And  to  shew  the  unalterable  attach- 
ment of  the  people  to  the  rights  they  reserved  and  the  restric- 
Gons'they  impose  on  the  government,  which  they  considered 
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as  essential  to  the  preservation  of  liberty  and  free  government, 
they  declare  these  rights  and  reservations  shall  remain  for 
ever  inviolate.  These  rights  and  reservations  are  funda- 
mental rules  of  our  social  compact,  imposed  by  the  people  in 
their  creation  of  the  government,  and  which  the  constitutional 
authorities,  their  creatures,  are  .bound  to  obey. 

If  then  in  this  supplement  it  could  be  supposed  that  the 
legislature,  contrary  to  all  reason  and  conscience,  intended  to 
suppress,  or  even  to  impair,  the.  solemn  contract  entered  into 
on  the  &ith  of  an  act  of  assembly  between  the  stockholders 
themselves  and  between  them  and  those  who  should  trans- 
act business  with  them,  it  would  be  an  act  done  against  the 
most  positive  and  sacred  obligations  not  to  do  it;  it  would  be 
a  palpable  invasion  of  the  constitutional  rights  of  the  people, 
and  would  be  consequendy  null  and  void  to  all  intents  and 
purposes.  I  am  therefore  of  opinion: 

1st.  That  the  articles  of  association  of  the  Farmers^  Bank 
ef  Zanco^^rr,  being  bottomed  on  the  act  of  assembly  of  the 
S8th  of  March  1808,  and  carried  into  effect  through  all  the 
detaib  of  a  banking  institution  before  this  supplement  was 
pa/Bsed,  acquired  that  inviolability  conferred  by  the  constitu- 
tion upon  contracts  that  no  act  of  the  legislature  could  impair 
them. 

2d.  That  tiie  articles  of  association  being  authorised  by, 
and  conforming  to  the  terms  prescribed  by,  the  act  of  assembly 
of  the  28th  of  March  1808,  incorporated  with  it;  and  being 
carried  into  complete  effect  before  this  supplement  passed^ 
made  the  Farmers'  Bank  of  Lancaster  an  incorporated  bank 
before  and  at  the  time  this  supplement  passed;  and  conse- 
quendy that  it  is,  not  within  the  description  and  operation  of 
that  law. 

JAMES  HOPKINS. 
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Translated  for  the  American  Law  Journal. 

A  Translation  of  the  Second  Title  of  the  Twenttf second  Book  tf 
the  Digests^  entitled^  De  nautico  Foenore. 

DIGEST,  Book  XIV.  Tit.  II. 

Of  Maritime  Lootk 


LAW  I. 

Jfodeettnusy  libm  10.  Pandectarunu 

npRAJECTrriA.  What  is  called  maritime  money  {pecunim 
trajectitia)  is  money  which  is  carried  beyond  the  sea;  if 
it  should  be  consumed  in  the  same  place  it  will  not  be  maritime: 
But  it  is  to  be  considered  whether  the  merchandize  purchased 
with  that  money  has  been  purchased  with  that  view;  and 
it  is  material  that  it  should  navigate  at  the  peril  of  the  creditor. 
Then  the  money  becomes  maritime^ 

LAW  IL 

Pomponiusj  lib.  3.  ex  Plautio. 

•  Labeo  ait.  Laheo  says:  If  there  is  nobody  on  the  part  of  the 
borrower  on  >rhom  process  can  be  served  to  compel  him  to 
pay  the  maritime  money,  the  fact  must  be  proved  by  testimo* 
ny,  and  it  wiQ  be  equivalent  to  a  legal  demand* 

LAW  IIL 

JUbdestinuSj  lib.  4.  Regularum. 

In  nauttcA.  In  a  maritime  loan  the  lender  undertakes  the 
risque  from  the  day  that  the  vessel  is  appointed  to 
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LAW  IV. 

PapinianuSy  iibm  3.  Responsorum. 

Nihil  interest.  It  matters  not  whether  the  maritime  mo- 
ney has  been  taken  without  being  at  the  risque  of  the  lender, 
or  whether  h  ceased  to  be  at  the  risque  of  the  creditor  after 
the  expiration  of  the  term  or  performance  of  the  condition,  in 
either  of  these  cases  no  more  than  the  common  legal  interest 
shall  be  due;  and  never  in  the  first  case,  nor  in  the  second  from 
.  the  time  that  the  risque  ceases,  shall  goods  [hedged  or  hypo- 
thecated be  retained  for  a  higher  interest. 

$  1.  The  daily  reward  of  a  servant  sent  for  the  purpose  of 
recovering  the  maritime  money  shall  not  exceed  double  the 
lawful  interest  of  one  per  cent,  per  month.  If  the  stipula- 
tion of  interest  to  be  paid  after  the  risque  expires  does  not 
amount  to  the  whole  legal  interest,  it  may  be  supplied  by 
another  stipulation  for  the  servant's  labour. 

LAW  V. 

Scttoolity  Rb.  6.  Responsorunu 

Periculi pretium*  The  price  or  compensation  of  risque  is 
whatever  is  given  over  and  above  the  money  received  on  a  pe- 
nal condition  not  actually  existing,  provided  the  contract  is 
not  of  a  gaming  or  wagering  species,  from  which  the  condi- 
tion is  to  arise,  as  if  you  manumit^  if  you  do  not  do  such  a 
thingy  if  I  shall  not  recover  from  sickness^  &c.  But  there  is  no 
doubt  where  money  is  lent  to  a  fisherman  to  purchase  fishing 
tackier,  to  be  repaid  in  cdse  he  shaU  catch  fishy  6t  to  a  prize- 
fighter to  fit  hiihself  for  the  codibat,  to  be  repaid  in  case  he 
0haU  come  off  conqueror* 

$  1.  But  in  all  tfieiBC  cases  a  simple  contract  without  a  stipu- 
lation is  sufficient  to  sanction  the  obligation. 
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LAW  VL 

Paulus^  lib,  25.  ^lastionum* 

Fcmerator.  A  person  having  lent  money  at  maritime  risque, 
has  taken  in  pledge  some  goods  shipped  on  board  of  the 
vessel;  and  further,  in  case  these  should  not  be  sufficient  to 
satisfy  the  whole  debt,  other  goods  shipped  on  other  vessels 
already  pignorated  to  other  lenders,  are  pignorated  to .  him  in 
case  there  shall  be  any  residue;  it  is  now  asked,  whether  if  the 
ship  out  of  which  he  was  to  have  been  paid  the  whole  be  lost, 
it  is  to  the  damage  of  the  lender,  or  whether  he  has  yet  a  re- 
course on  the  residue  of  what  was  shipped  on  other  vessels? 
I  answer:  in  general  the  diminution  of  the  pledge  i&  to  the 
damage  of  the  debtor  and  not  of  the  creditor,  but  when  mari- 
time money  is  t||us  given,  that  the  lender  has  no  right  to  de- 
mand his  money  unless  the  vessel  arrives  safe  at  the  fixed  timCy 
the  obligation  of  |he  debt  is  extinguished  by  the  nonexistence 
of  the  condition,  and  therefore  the  lien  on  the  pledge  is  also 
gone,  even  on  those  that  are  not  lost:  if  the  vessel  is  lost 
within  the  time  fixed  for  the  end  of  the  risque,  the  condition 
of  the  stipulation  is  extinguished,  therefore  there  is  no  ground 
for  prosecuting  a  lien  on  the  pledges  that  were  shipped  on 
board  of  other  vessels.  At  what  time  then  is  the  creditor  to  ' 
be  admitted  to  prosecute  such  liens?  Only  when  the  condi* 
tion  of  the  obligation  is  actually  in  existence,  and  in  case  the 
pledge  should  be  lost  by  another  accident,  or  should  sell  for 
less  than  the  money  due,  or  if  the  vessel  should  be  lost  after 
the  time  when  she  ceases  to  be  at  the  risque  of  the  lender. 

LAW  VIL 

Idem^  lib,  3.  Ad  Edictum. 

In  qutbusdam*  Maritime  interest  is  due  on  certain  con- 
tract^  agreeable  to  the  stipulation.  For  if  I  lend  ten  pieces  on 
this  condition  that  if  the  ship  arrives  safe^  I  shall  receive  the 
principal  with  a  certain  interest^  then  1  may  receive  the  princi- 
pal with  the  interest  stipulated. 

VoLIIL  U 
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LAW  VIIL 

UlfianuSy  lib,,  77.  Ad  Edictum. 

Servius  aiu  Serviua  says,  that  the  penalty  of  a  maridme 
loan  cannot  be  demanded,  if  the  creditor  had  it  in  his  power  to 
receive  his  money  within  the  Jimited  time. 

LAW  IX. 
Labeo^  lib.  5.  Pithanon  d  Paulo  Epitomatomm, 

Si  trajectitug.  If  the  penalty  of  a  maritime  loan  has  been 
stipulated  for  in  the  usual  manner,  although  on  the  day  of  pay- 
ment nobody  should  be  alive  that  might  be  said  to  owe  the 
money,  yet  the  penalty  is  forfeited  as  if  the  debtor  had  left  aa 
heir. 


Translation  of  the  Twenty-third  Title  of  the  Fourth  Book  qf 
the  Code  entitled^  De  nautico  Foenore. 

CODE,  Book  IV.  Tit.  XXIIL 

Of  Maritime  Loan. 


LAW  I. 

,  Impp.  Diockt.  &P  Maxinu  A.  A. 

Honorato. 

Trajectitiam^  It  is  clear  that  maritime  money  lent  at  the 
risque  of  the  creditor,  bears  an  interest  different  from  the 
legal  one,  only  until  the  arrival  of  the  vessel  at  thr  port  of 
H^r  destination. 
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LAW  IL 

lidemj  A*  A*  Chosimania:. 

Cum  dicas.  If  you  sfty  that  you  have  lent  money  on  condi- 
tion, that  it  should  be  returned  to  you  in  the  holy  city,  and  if 
3^u  do  not  declare  that  you  undertook  the  uncertain  dangers 
of  the  seas,  there  is  no  doubt  that  you  cannot  recover  any 
more  than  cbmmon  legal -interest  for  money  so  lent. 

LAW  IIL 

lidetn,  A.  A*  Juniee. 

Cumproponas.  If  you  declare  to  have  lent  money  at  maritime 
interest  on  this  condition,  that  you  should  be  paid  after  the  ar* 
rival  at  Solo  of  a  vessel  which  the  debtor  asserted  to  be  bound  for 
Africa,  so  that  you  only  undertook  the  risque  of  the  voyage  to 
Africa;  and  by  the  fault  of  the  debtor  the  ship  was  seized  for 
contraband  goods  loaded  on  board  of  her,  the  reason  of  the 
law  will  not  permit  that  the  damage  of  the  loss  of  the  goods, 
which  happened  not  by  stress  of  weather,  but  by  the  greedy 
avarice  and  insolent  behaviour  of  the  debtor,  should  fall  upon 
you. 

LAW  IV. 

lidem,  A.  A.  Eucharisio* 

Trajectitias.  But  the  loss  of  maritime  money  lent  at  the 
peril  of  the  creditor,  before  the  vessel  reaches  the  place  of  her 
destination,  must  not  fall  upon  the  debtor,  otherwise,  without 
an  agreement  of  this  kind,  the  debtor  should  not  be  freed  from 
his  engagement  even  by  the  misfortune  of  shipwreck. 


EXTRACT. 

Ex  Julio  Pauhy  lib.  2.  Sentent.  tit.  14. 

TRAJECTITIA.  Maritime  money,'  in  consideration  of 
the  risque  which  the  lender  runs,  may,  while  the  vessel  is  at 
sea,  bear  an  inde&nite  interest* 


TRANSLATION 

Of  the  Fifth  Title  of  the  Third  Book  of  the  French  Ordinance 

concerning  the  marinci* 

ENTITLED,  ' 

De9  contratn  ^  grosse  arventurcy  ou  d  retour  dt  voyage. 

TITLE  V. 

Of  Contracts  of  maritime  Loan^  otherwise  called  of  gross  adveti" 

ture,  or  return  voyage. 

ARTICLE  L 

ALL  contracts  of  maritime  loan^  otherwise  csXltd oi gross 
adventure  or  of  return  voyage^  may  be  made  either  by  a 
public  notary,  or  under  a  private  signature. 

IL  Money  may  be  given  upon  the  body  and  keel  of  the 
ship,  and  upon .  her  rigging,  tackle,  provisions,  and  outfits, 
jointly  or  separately,  and  upon  all,  or  any  part  of  her  lading, 
for  one  whple  voyage,  or  for  a  time  limited. 

III.  We  forbid  all  persons  to  take  up  at  maritime  risque 
upon  their  ships  or  goods  on  board  thereof,  im>re  than  their 
real  value,  under  pain  of  being  obliged,  in  case  of  fraud,  to  pay 
the  whole  sums  notwithstanding  the  vessel  should  be  lost  or 
taken. 

IV.  We  also  forbid,  under  the  like  penalty,  to  take  up  any 
money  upon  the  freight  for  the  voyage  to  be  made,  or  upon  the 
profit  expected  on  the  lading,  or  even  upon  the  seamen's 
wages,  except  it  be  in  the  presence  and  with  the  consent  of  the 
master,  and  under  one  half  of  the  aforesaid  wages. 

y.  We  moreover  forbid  all  persons  to  advance  any  money 
to  seamen  at  maritime  risque  upon  their  wages  and  voyages, 
except  it  be  in  the  presence  and  with  the  consent  of  the  master, 
under  pain  of  confiscation  of  the  sums  lent,  and  a  fine  of 
fifty  livres. 
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VL  The  masters  shall  be  answerable,  id  their  own  names, 
for  the  whole  amount  of  the  sums  taken  up  by  the  seamen 
with  their  consent,  if  diey  shall  exceed  one  half  of  their 
wageSf  and  that  notwithstanding  the  loss  or  capture  of  the 
ship. 

VIL  The  ship,  her  rigging,  tackle^  apparel  and  provisions, 
and  even  the  freight,  shall  be  by  privilege  affected  for  the  pay- 
ment of  the  principal  and  interest  of  money  given  upon  the 
body  and  keel  of  the  ship,  for  the  necessities  of  the  voyage 
and  the  lading  shall  be  bound  for  the  money  borrowed  to  pro- 
cure the  same. 

VIIL  Such  as  give  money  upon  bottomry  to  a  master 
without  the  consent  of  the  owners,  if  they  live  in  the  place, 
shall  have  no  security  nor  privilege  upon  the  ship,  any  fur- 
dier  than  the  part  that  the  master  may  have  in  the  ship  and 
freight,  though  the  money  was  borrowed  for  fitting  out  the 
ship  or  for  buying  provisions. 

IX.  However,  the  parts  of  such  of  the  owners  as  refuse  to 
furnish  their  proportions  for  fitting  out  the  vessel,  shall  be 
affected  for  the  money  lent  to  the  master  for  the  equipment 
and  provisions  of  the  ship. 

X.  Creditors  for  money  formerly  due  on  such  things  and 
left  outstanding  by  renewal  or  continuation  of  the  contract, 
shall  not  come  in  competition  with  those  that  have  actually 
lent  for  the  last  voyage. 

XI.  All  contracts  of  maritime  loan  shall  be  null  after  the 
entire  loss  of  the  eflects  upon  which  the  money  was  lent,  if 
that  happens  by  accident,  and  within  the  times  and  places  there- 
in expressed. 

XII*  Nothing  shall  be  reputed  accident  that  is  occasioned 
by  the  internal  defect  of  the  things  themselves,  or  by  the  fault 
of  the  owners,  master  or  merchants,  except  it  be  otherwise 
provided  by  the  contract. 

XIII.  If  the  time  of  the  risque  be  not  specified  by  the  con- 
tract, it  shall  last  as  to  the  ship,  her  rigging,  tackle  and  provi- 
sions, from  the  day  she  sets  sail,  till  she  arrives  at  her  intend- 
ed port,  and  is  moored  at  the  wharf;  and  as  to  the  goods,  it 
shall  last  from  the  moment  they  are  laden  on  board  the  ship 
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or  lighter  to  be  carried  thither,  till  they  be  unladen,  and 
ashore. 

XIV.  A  person  lading  goods,  and  taking  up  money  upon 
them  at  maritime  risque,  shall  not  be  acquitted  by  the  loss  of 
the  ship  and  lading,  unless' he  makes  it  appear  that  he  had 
there,  upon  his  own  accpunt,  eflpects  to  the  value  o(  the  sum 
borrowed. 

XV.  However,  if  the  person  that  has  taken  money  at  mari- 
time  risque,  make  it  appear  that  he  could  not  ship  goods  to  the 
value  of  the  sum  borrowed,  the  contract  (in  case  of  loss)  shaU 
be  diminished  in  proportion  to  the  value  of  the  effects  laden^ 
and  shall  only  subsist  on  the  overplus;  of  which  the  borrower 
shall  pay  the  interest,  according  to  the  current  price  of  the 
place  where  the  contract  is  made,  till  the  actual  payment  of  the 
principal:  and  if  the  ship  arrives  in  safety,  there  shall  be  due 
only  the  legal  interest,  and  not  the  maritime  profit  of  the  over- 
plus of  the  effects  put  on  board. 

XVI.  Those  that  give  money  at  maritime  risque  shall  con- 
tribute (to  the  discharge  of  the  borrowers)  to  general  average: 
such  as  ransoms,  compositions,  jettisons,  masts  and  ropes  cut 
for  the  common  safety  of  ship  and  goods,  but  not  for  simple 
average  or  particular  damage  that  may  happen,  except  there 
be  some  agreement  to  the  contrary. 

XVII.  However,  in  case  of  shipwreck  the  contract  of 
maritime  loan  shall  be  reduced  to  the  value  of  the  effects  that 
arQ  saved. 

XVIII.  If  there  be  a  contract  of  maritime  loan,  and  an  in- 
surance upon  the  same  cargo,  the  lender  shall  be  preferred  to- 
the  insurers  upon  the  effects  preserved  from  shipwreck,  fot 
bis  capital,  and  no  further. 


^The  following  law  was  passed  in  March  1809,  and  is  republished 
in  the  Law  Journal  that  it  may  be  imitated  by  the  legislatures 
of  the  other  states.  It  is  understood  that  the  tax  in  ChcBier 
county  produced  during  the  first  year  the  sum  of  1300  dollars.] 

jtn  Act  laying  a  Tax  on  Dogs  in  certain  counties^  and 

for  other  purposes. 

Q  J     nE  it  enacted  by  the  senate  and  house  of  represent 

'^  tatives  of  the  commonwealth  if  Pennsylvania  in 
general  assembly  met^  and  it  is  hereby  enacted  by  the  authority 
9fthe  same^  That  it  shall  be  the  duty  of  the  commissioners  of 
the  city«,and  county  of  Philadelphia^  and  of  the  counties  of 
Bucisy  Chester^  Montgomery  and   Delaware^  and  they  are 
hereby  required  to  cause  an  accurate  return  to  be  taken  an- 
nually by  the  assessors  of  the  several  townships,  wards  or 
districts  within  their  respective  counties,  of  all  dogs  upwards 
of  one  month  of  age,  owned  or  possessed  by  any  person  or 
persons  within  their  respective  townslyps,  wards  or  districts, 
particularly  noting  the  number  owned  or  possessed  by  each 
person  and  kept  about  any  one  house;  and  when  the  said 
commissioners  shall  have  so  ascertained  the  number  of  dogs 
aforesaid,  they  shall  levy  and  cause  to  be  collected  annually 
from  every  person  or  persons  owning  and  possessing  one 
dog,  twenty-five  cenb,  and  for  every  second  dog  kept  about 
die  same  house  one  dollar;  and  for  every  additional  dog,  two 
dollars,  by  the  collectors  of  the  several  townships,  wards  or 
districts,  at  the  same  time  and  in  the  same  manner  the  county 
rates  and  levies  are  collected,  for  which  the  said  collector 
shall  be  allowed  five  per  centum  out  of  the  money  so  collected. 
And  it  shall  be  the  duty  of  the  county  treasurers  to  keep 
separate  accounts  of  the  money  arising  from  the  tax  on  dogs^ 
and  the  aaid  money  ahall  be  and  hereby  b  appropriated  as  % 
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ftujod  for  rtmuneratio]^  the  inhabitafits  of  the  ssd 
revpecttvcly,  for  any  loss  thry  ihdH  sustain  after  tbc 
of  this  act,  tn'  sheep  bcisg  destnncd  b%  a  dog  or  d-  »gis  exctft 
the  tax  arising  by  this  act  » iihio  the  city  of  Phiiaac^tiJc^  idoc 
tovDship  of  the  S^thcm  Librrtirt  and  the  district  of  50itf&- 
wari,  vhich  shall  be  paid  by  the  coQecton  to  the  ucasuier  of 
the  guardians  of  the  poor,  and  b}-  them  appropriated  for  the 
support  of  the  poor  of  the  said  city,  township  and  district. 

Sect*  IL  And  be  it  further  enacted  by  thr  tmth^riUt  t^Brt- 
$aid^  Tliat  when  any  inhabitant  of  the  counties  aforeaid 
shall  ha%x  had  aD>'  sheep  destroyed  by  a  dog  or  dogv  ke 
or  she  may  apply  to  the  appraisers  appointed  by  this  ad,  ad 
they  or  any  two  of  them  are  hereby  authorised  and  rrqinred 
to  view  and  ascertain  the  damage  sustained  by  the  owner  of 
such  sheep  dcstro^-ed  as  aforesaid,  and  when  they  shall  hive 
ascertained  the  legality  of  the  claim  and  the  damages  ao  w^ 
tained,  they  or  any  two  of  them  shaU  certify  the  same  uadcr 
their  hands  and  seals  to  the  commissioners  of  the  county,  who 
shall  draw  their  warrant  on  the  treasurer  of  the  county  for  die 
amount  so  certified  to  be  paid  out  of  the  fund  arising  bom 
the  tax  on  dogs;  but  if  there  shall  not  be  sulEcient  money  it 
the  treasury  belonging  to  the  said  Amd,  then  the  said  wamot 
shall  be  kept  by  the  person  in  whose  favour  it  shall  have  been 
drawn,  and  be  paid  out  of  the  first  money  that  shall  come  into 
the  treasury  belonging  to  said  fund* 

Sect*  III*  And  be  it  further  enacted  by  the  atUhorittf  tt/brC' 
$aid^  That  the  persons  elected  to  audit  and  settle  the  accounts 
of  the  supervisors  of  the  highways  in  the  several  townships, 
wards  and  districts,  shall  be,  and  they  are  hereby  appointed 
appraisers  of  the  damage  done  by  dogs  trithin  their  respective 
townships,  wards  or  districts,  and  shall  have  full  power  and 
authority  to  examine  any  person  that  shall  appear  before  them, 
respecting  the  premises  upon  oath  or  affirmation,  to  be  by 
them  administered* 

Sect*  I  V«  And  be  it  further  enacted  by  the  authority  afore- 
taidj  That  every  dog  kept  or  staying  about  any  house  shall  be 
deemed  sufficient  evidence  of  ownership  to  authorise  the 
asseuor  to  return  the  person  inhabiting  said  house  as  the 
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owner  or  possessor  of  such  dog,  and  any  person  sending  his' 
or  her  dog  from  house  to  house,  or  from  place  to  place,  in 
order  to  evade  the  said  tax,  shall  be  liable  to  pay  double  tax 
therefor,  and  every  dog  not  returned  shall  be  deemed  to  have 
no  owner,  and  may  be  lawfully  killed  by  any  person  seeing 
him  running  at  large. 

Sect.  V.  And  be  it  further  enacted  by  the  authority  afore* 
eaidy  That  if  any  dog  shall  be  seen  worrying  sheep,  it  shall  be 
lawful  for  any  person  seeing  the  same  to  kill  such  dog,  or  if 
any  dog  shall  have  been  known  to  worry  sheep,  and  informa- 
tion thereof  be  given  to  the  owner  of  such  dog,  if  he  does 
not  kill  or  cause  him  to  be  killed,  he  shall  make  full  compen- 
sation for  all  damage  done  by  said  dog,  and  any  person  seeing 
said  dog  running  at  large,  may  lawfully  kill  him. 

Sect.  VL  And  be  it  further  enacted  by  the  authority  afore' 
said.  That  the  surplus  money  remaining  in  the  treasury  of  the 
aforesaid  counties  on  the  first  day  of  May  annually  (after 
deducting  what  may  probably  be  wanted  before  another  tax 
can  be  collected)  arising  from  the  tax  on  dogs,  shall  be  ap« 
plied  by  the  commissioners  of  said  counties  in  purchasing  a 
number  of  Marino  rams  and  ewes  of  the  full  blood,  which 
shall  be  placed  by  them  in  the  most  convenient  places  in  th<; 
said  county  for  the  benefit  of  the  farmers;  and  every  farmer 
shall  have  liberty  to  send  three  ewes  to  some  one  ram  in  said 
county  to  continue  with  him  for  one  week  free  of  expense, 
except  a  reasonable  compensation  for  pasturage.  The  ewes  of 
the  full  blood  shall  be  kept  with  some  ram  of  the  same  full 
blood,  and  the  male  product  thereof  shall  be  placed  at  one 
year  old  in  some  other  convenient  place  in  the  county  for  the 
benefit  of  the  farmers  aforesaid;  and  the  female  product  to  be 
kept  with  the  ram  of  the  fuQ  blood,  in  order  to  increase  the 
stock  and  keep  the  blood  pure.  And  whenever  the  commis- 
sioners of  any  county  shall  .be  of  opinion  that  such  breed  of 
sheep  shall  have  so  increased  as  to  render  it  proper  to  dispose 
of  any  part  thereof,  they  may  sell  so  many  of  them  as  they 
shall  think  {proper,  for  the  best  price  that  can  be  obtained  for 
the  aame,  (always  giving  the  farmers  of  their  respective 
counties  the  preference);  and  the  product  arising  from  such 

ToL.  IIL  X 
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sales,  together  with  the  surplus  funds  arising  froiTi  the  tax  on 
dogs,  shall  be  applied  in  procuring  som^^thet  approved  breed 
of  sheep,  to  be  placed  in  their  respective  counties  in  manner 
aforesaid;  or  for  the  importation  from  Europe  or  elsewhere, 
the  most  approved  breed  of  cattle  to  be  placed  in  their  respec- 
tive counties  for  the  benefit  of  the  farmers,  in  the  same  manner 
as  is  provided  for  sheep. 

Sect.  VIL  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  the  return  of  the  number  of  dogs  taken  in  the 
county  of  Delaware^  under  an  act  passed  the  tenth  day  of 
Aprils  one  thousand  eight  hundred  and  seven,  entitled  ^*  An 
act  authorising  the  commissioners  of  Delaware  county  to  lay 
a  tax  on  dogs,"  shall  be  as  valid  to  all  intents  and  purposes  as 
if  taken  under  the  provisions  of  this  act,  and  the  said  recited 
act  is  hereby  repealed  and  made  void. 

JAMES  ENGLE,  Speaker 

of  the  house  of  representatives. 

P.  C.  LANE,  Speaker  of  the  Senate. 
Approved — the  twenty-third  day  of  March^  one  thousand 
eight  hundred  and  nine. 

SIMON  SNYDER. 


[The  legislature  of  Perm^ytvama  have  lately  tried  an  experiment 
of  substituting  the  system  of  compulsory  arbitrations,  for  the 
long-tried  and  wholesome  system  of  trial  by  jury.  We  publish 
it  that  it  may  be  known  to  the  readers  of  our  Journal  who  do 
not  reside  in  Fennaylvania.  It  is  the  result  of  much  delibera- 
tion,  and  if  it  should  not  be  found  to  effectuate  the  object  in- 
tended by  it)  we  hope  it  will  be  remembered  only  as  a  warning 
to  those  who  may  hereafter  wish  to  depart  from  the  path  which 
the  wisdom  of  ages  has  pronounced  to  be  the  safest  as  well  as 
the  nearest  to  the  temple  of  justice.] 

jin  Act  Regulating  Arbitrations. 

Sect   I     7i^  '^  enacted  by  the  senate  and  house  of  represent 

tatives  of  the  commonwealth  of  Pennsylvania^  in 
general  assembly  met^  and  it  is  hereby  enacted  by  the  authority 
0fthe  same^  That  from  and  after  the  first  day  of  May  next,  it 
shall  and  may  be  lawful  for  either  party,  his,  her  or  their 
agent  or  attorney,  in  all  civil  suits  or  actions  pending  or  that 
may  hereafter  be  brought  in  any  court  of  this  commonwealth 
having  either  original  or  appellate  jurisdiction  of  such  suits 
or  actions,  to  enter  at  the  prothonotary's  office,  at  any  time 
after  the  entry  of  such  suits  or  actions,  excepting  appeals  to 
the  register's  court,  or  issues  directed  by  the  said  court,  a  rule 
of  reference,  wherein  the  said  party  shall  state  his,  her,  or. 
their  determination  to  have  arbitrators  chosen,  on  a  day 
certain  to  be  mentioned  therein,  not  exceeding  thirty  days 
thereafter,  for  the  trial  of  all  matters  in  variance  in  such  suit 
or  action  between  the  parties,  which  rule  shall  be  entered  on . 
record  by  the  prothonotary  and  the  following  proceedings  shall 
be  had  thereon,  that  is  to  say:  The  party,  whether  by  his,  her, 
or  their  agent  or  attorney,  or  otherwise,  entering  the  rule  of 
reference,  shall  under  the  penalty  of  ten  dollars  to  be  reco- 
vered by  the  adverse  party,  as  debts  of  equal  amount  are  by 
law  recoverable,  procure  from  the  prothonotary  a  copy  thereof 
under  his  hand  and  seal,  and  serve,  or  cause  to  be  served,  the 
same,  or  a  ^opy  thereof,  on  the  opposite  party,  his,  her  or 
their  agent  or  attorney;  or  if  not  to  be  found,  leave  a  copy 
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thereof  at  his,  her  or  their  las^  place  of  abode,  giving  at  least 
ten  days'  notice  in  the  city  and  county  of  Philadelphia^  of  the 
day  and  time  when  the  arbitrators  are  to  be  chosen,  and  at 
least  fifteen  days'  notice  of  such  time  in  the  other  counties  of 
this  commonwealth,  and  the  proof  of  service  shall  be  the  oath 
or  aflSrmation  of  the  person  serving  the  same:  Provided  tU" 
-waya^  That  no  rule  of  reference  shall  be  entered  unless  such 
entry  be  made  at  least  thirty  days  previous  to  the  first  day  of 
the  third  term  after  such  suit  or  action  has  been  brought:  And 
provided  ako^  That  in  such  suits  or  actions  which  may  have 
been  pending  in  any  of  the  courts  of  this  commonwealth  more 
than  six  months  previous  to  this  act  going  into  operation^  * 
such  suits  or  actions  shall  not,  without  the  consent  of  both 
parties,  be  referred  in  term  time,  or  dtiring  the  sitting  of  amy 
court  at  which  such  suit  or  action  may  have  been  marked  for 
trial:   And  provided  also^  That  in  all  civil  suits  or  actions 
pending,  or  that  may  be  brought  in  any  court  of  this  common* 
wealth  wherein  the  commonwealth  may  be  a  party,  eidier 
plaintiff  or  defendant,  it  shaU  be  the  duty  of  the  attorney** 
general  or  his  deputy,  and  they  are  hereby  empowered  and 
required  to  appear  on  the  part  of  the  commonwealth,  and  to 
do  all  such  matters  and  things  in  such  civil  suits  or  actions  as 
may  be  necessary  and  is  required  by  this  act  in  similar  cases* 
Sect.  II.  And  he  itjitrther  enacted  hy  the  authority  efore^ 
saidj  That  where  both  parties  attend,  either  by  themselves, 
their  agents  or  attorneys,  the  arbitrators  shall  be  chosen  in  the 
following  manner,  to  wit*  The  parties  having  first  agreed  as 
to  the  number  of  arbitrators,  or  in  case  of  disagreement  the 
number  shall  be  fixed  by  the  prothonotary,  which  shall  be 
either  three,  five,  or  seven,  the  plaintiff  shall,  in  the  first  place,' 
nominate  one  person,  if  the  number  fixed  upon  be  three,  two 
if  die  number  be  five,  and  three  if  the  number  be  seven;  if  all 
or  either  of  them  be  objected  to  by  the  defendant,  the  plaintiff 
shall  nominate  other  persons  in  place  of  those  objected  to, 
until  he  nominates  six  persons  for  each  and  every  person 
allowed  to  be  by  him  nominated,  and  the  same  privilege  shall 
be  given  to  the  defendant,  and  the  like  right  to  object  be 
extended  to  the  plaintiff;  and  in  case  the  patties  agree  in  die 


AND  MISCELLANEOUS  REPERTORY.         16S 

dioiee  of  arbitrators  as  above  directed,  the  umpire  shall  be 
chosen  in  the  following  manner,  to  wit:  The  parties  shaU 
nominate  Ikemately,  begimiing  with  the  plaintiff,  seven  per« 
8<ms,  with  liberty  to  each  or  either  of  them,  in  turn,  to  object 
to  such  nomination;  and  if  all  the  persons  thus  nominated  be 
objected  to,  the  ptothonotary  shall  name  a  suitable  and  disin* 
tereated  person  for  the  umpire;  if  he  be  objected  to  by  either  ^ 
of  the  parties,  the  prothonotary  shall  name  another,  and  so 
on  until  he  name  seven  persons;  if  all  are  objected  to  he  shall 
make  out  a  list  of  three  suitable  and  disinterested  persons,  if 
the  number  of  arbitrators  be  three;  five  if  the  number  of 
arbitrators  be  five;  and  seven  if  the  number  of  arbitrators  be 
seven;  the  parties  shall  then  strike  out,  alternately,  beginning 
widi  die  plaintiff,  until  the  name  of  only  one  person  be  left, 
who  shall  be  the  umpire* 

Sect.  II  L  And  be  it  further  enacted  by  the  authority  afore* 
said^  That  if  only  ooe  of  the  parties,  their  agents  or  attorneys, 
attend  on  the  day  appointed  to  choose  arbitrators,  it  shall  be 
the  duty  of  the  prothonotary  to  fix  the  number  of  arbitrators 
and  nominate  for  the  absent  party  and  also  object  to  the  nomi* 
nations  made  by  the  pahy  present,  if  he  thinks  necesstfy: 
Provided  always^  That  before  the  foregoing  proceedings  be 
had,  if  the  party  absent  be  the  party  who  has  not  entered  the 
rule  of  reference,  proof  shall  be  made  on  oath  or  affirmation 
that  due  notice  was  served  on  such  party,  agreeably  to  the 
provisions  contained  in  die  first  section  of  this  act. 

Sect.  IV.  And  be  it  further  enacted  by  the  authority  qforC" 
Moid^  That  when  both  parties  attend  on  the  day  appointed  to 
choose  arbitrators,  either  by  themselves,  their  agents  or  attor* 
leys,  and  a  greater  number  of  persons  should  ht  objected  to 
than  is  above  stated,  the  prothonotary  shall  make  out  a  list 
containing  the  names  of  five  suitable  disinterested  persons  for 
each  and  every  one  of  the  number  of  arbitrators  so  as  aforesaid 
agreed  upon,  or  fixed  by  the  prothonotary,  from  which  list 
die  parties,  their  agents  or  attorneys,  shall  strike  out  alter> 
naiely,  beginning  with  the  plaintiff,  uaUl  the  number  be  left 
so  agreed  on  or  fixed,  and  the  persons  thus  selected  shall  be 
ihs  aAkraiori  to  dMermane  auch  ml  or  actmi}  JPremded 
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books,  papers  or  documents  that  thej  shall  deem  material  to 
the  cause;  and  likewise  to  decide  the  law  and  the  fact  that 
may  be  involved  in  the  cause  to  them  submitted;  and  more- 
over, the  said  arbitrators,  or  a  majority  of  them  that  are  pte^ 
sent,  shall  have  full  power  to  adjourn  their  meetings  from  day 
to  day,  or  for  a  longer  time;  and  also  from  place  to  place,  if 
they  think  proper,  and  if  both  parties  appear,  either  by  diem"  ^ 
selves,  their  att&meys  or  agents,  before  the  arbitrators,  on 
the  first  or  any  subsequent  day  of  meeting,  or  if  any  one  of 
the  parties  be  absent,  unless  prevented  by  sickness,  or  some 
unavoidable  cause,  the  sufficiency  of  which  shall  be  left  to 
the  discretion  of  the  arbitrators,  then,  and  in  either  case,  the 
itrbitrators  shall  proceed  to  investigate,  examine  and  decide 
the  cause,  suit  or  action  to  them  submitted,  and  report  their 
determination,  and  make  oi^t  an  award,  signed  by  all^  or  a 
majority  Of  them,  and  transmit  the  same  to  the  prothonotarj^ 
within  seven  days  after  they  have  agreed  upon  their  report^ 
who  shall  make  an  entry  thereof  on  his  docket,  which  from 
the  time  of  such  entry  shall  have  the  effect  of  a  judgment 
against  the  party  agsunst  whom  it  is  made,  and  be  a  lien  on 
his  real  estate  until  such  judgment  be  reversed  on  an  appeaL 
Sect.  XL  And  be  it  further  enacted  6y  the  authority  afore* 
aaid^  That  if  either  of  the  parties  shall  be  dissatisfied  or  think 
him,  her  or  themselves,  aggrieved  by  the  report  of  arbitrators 
made  as  aforesaid,  he,  she  or  they,  shall  have  an  appeal  to 
die  court  in  which  the  cause  was  pending  at  the  time  die  rule 
of  reference  was  entered,  under  the  following  rules,  regula- 
tions, and  restrictions,  to  wit:  The  party  appellant,  whether 
plaintiff  or  defendant,  his,  her  or  their  agent  or  attorney,  shall 
swear  or  affirm  that  it  is  not  for  the  purpose  of  delay  such 
appeal  is  entered,  but  because  such  party  firmly  believes  in- 
justice has  been  done;  and  the  party,  his,  her  or  their  agent 
or  attorney  shall  enter  such  appeal  with  the  prothonotary  of 
the  proper  county  with  the  bail  and  recognizance  hereinafter 
required,  within  twenty  days  after  the  entry  of  the  award  of 
the  arbitrators  on  his  docket,  and  if  such  appeal,  bail,  and 
recognizance  should  not  be  entered  within  die  time  above- 
meadoned,  then  it  shall  be  the  duty  of  the  prothonotary,  at 
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the  request  of  the  party  in  favour  of  whom  the  report  of  the 
arbitrators  shall  have  been  made,  to  issue  execution  or  such 
other  process  as  may  be  necessary  to  carry  into  complete 
effect  and  operation  such  judgment  obtained  as  aforesaid: 
Provided  ahvays^  That  where  judgment  has  been  rendered  for 
any  sum  or  sums  of  money,  the  like  stay  of  execution  shall  be 
iiad,  under  the  like  regulations  as  is  provided  by  the  seventh 
section  of  an  act  entitled  ^  An  act  to  regulate  arbitrations  and 
proceedings  in  courts  of  justice,"  passed  the  21st  of  JUarcfk 
one  thousand  eight  hundred  and  six.  Provided  also^  That  no 
appeal  shall  be  allowed  to  either  party  until  the  appellant  pay 
all  the  costs  that  may  have  accrued  on  such  suit  or  action.  And 
provided  aboy  That  the  appellant  shall  tiot  be  permitted  to 
produce  as  evidence  in  court  any  books  or  documents  which 
he  or  they  shall  have  withheld  from  the  arbitrators. 

SscT.  XII.  And  be  it  further  enacted  by  the  authority 
eforesaid^  That  if  the  plaintiff  be  the  appellant,  he  shall  by 
himself,  his  agent  or  attorney,  with  one  or  more  sufficient 
sureties,  be  bound  in  recognisance  with  the  prothonotary,  the 
condition  of  which  shall  be,  that  if  the  said  plaintiff  shall  not 
recover  in  the  event  of  the  suit  a  sum  greater,  or  a  judgment 
more  favourable,  than  the  report  of  the  arbitrators,  he  shall 
pay  all  costs  that  shall  accrue  in  consequence  of  said  appeal, 
and  one  dollar  per  day  for  each  and  every  day  lost  by  the 
defendant  in  attending  on  such  appeal,  which  costs  and  dally 
pay  shall  be  taxed  and  recovered  as  costs  in  other  cases  are 
recoverable. 

Sect.  XIII.  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  the  costs  to  be  paid  by  the  appellant,  as  re- 
quired by  the  proviso  of  the  eleventh  section  of  this  act,  shall 
nevertheless  be  taxed  in  the  appellant's  bill,  and  recovered  of 
the  adverse  party  in  such  cases  only  where  in  the  event  of  the 
suit  the  appellant  is  entided  to  recover  costs  agreeably  to  the 
provision  contained  in  this  act. 

Sect.  XIV.  And  be  it  further  enacted  by  the  authority 
mforeHttdy  That  if  the  defendant  be  the  appellant  he  shall,  by 
himself,  his  agent  or  attorney,  produce  one  or  more  sufficient 
sureties,  who  shall  enter  into  a  recognisance  with  the  protho- 

VoL  III.  Y 
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notary,  in  the  nature  of  special  bail^  the  condition  of  which 
shall  be,  that  if  the  plaintiiF  in  the  event  of  the  suit  shall 

.  obtain  a  judgment  for  a  sum  equal  to,  or  greater,  or  a  judg«i 
ment  as,  or  more  favourable  than  the  report  of  the  arbitra- 
tors,  the  said  defendant  shall  pay  all  the  costs  that  may  accrue 
in  consequence  of  said  appeal,  together  with  the  sum  or  value 
of  the  property  or  thing  awarded  by  the  arbitrators,  with  one 
dollar  per  day  for  each  and  every  day  that  shall  be  lost  by  the 
plaintiff  in  attending  to  such  appeal,  or  in  default  thereof 
shall  surrender  the  defendant  or  defendants  to  the  gaol  of  the 
t>roper  county,  in  discharge  of  the  said  recognisance,  which 
sum,  cost,  and  daily  pay  shall  be  recovered  as  is  provided  by 
the  foregoing  section  of  this  act.  Provtdedy  That  where  exe- 
cutors  or  administrators  may  be  the  party  appellant  as  afore- 
said, they  shall  have  an  appeal  as  is  by  law  allowed  in  other 
cases. 

Sect.  XV.  And  be  it  further  enacted  by  the  authority  afore- 
said^ That  all  suits  now  depending  in  the  court  of  common 
pleas  of  Philadelphia  county,  on  appeals  from  the  awards  of 

.  arbitrators  made  in  pursuance  of  the  act  of  the  twenty-ninth 
day  of  March  one  thousand  eight  hundred  and  nine,  while  the 
said  suits  were  depending  in  the  supreme  court  in  the  eastern 
district,  be,  and  the  same  are  hereby  transferred  to  the  said 
supreme  court,  and  considered,  to  all  intents  and  purposes, 
as  if  such  appeals  had  been  made  to  the  supreme  court,  and 
the  like  proceedings  shall  be  had  thereon  in  the  said  last 
mentioned  court  as  if  the  appeal  had  been  entered  to  the 
same. 

Sect.  XVI.  And  he  it  further  enacted  by  the  authority 
aforesaid.  That  it  shall  be  the  duty  of  the  prothonotary  of  the 
court  of  common  pleas  of  Philadelphia  county,  and  he  is 
hereby  required,  immediately  after  the  passing  of  this  act,  to 
transmit  to  the  prothonotary  of  the  supreme  court  of  the 
eastern  district,  all  the  pleadings  and  other  papers  filed  in 
said  suits,  together  with  a  transcript  of  the  record  containing 
all  the  proceedings  of  the  said  court  of  common  pleas  in  the 
suits  aforesaid,  and  the  said  prothonotary  of  the  supreme 
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court  of  the  eastern  district  is  hereby  required  to  receive  and 
«nter  the  same  on  his  docket.  v 

Sect.  X  VIL  And  be  it  further  enacted  by  the  authority 
mfhresaidy  That  the  prothonotary  of  the  proper  county,  an 
alderman,  or  a  justice  of  the  peace,  or  either  of  the  arbitra- 
tors, shaU  have  power  to  issue  subpconas  for  witnesses;  and, 
if  necessary,  attachments  to  compel  their  attendance,  and  the 
form  of  the  subpoena  shall  be  as  follows,  viz. 

County^  ss. 

The  commonwealth  of  Pennsylvania  to  -«-«—  greeting:  We 
command  you  and  each  of  you,  that  you  be  and  appear  lA  your 
proper  persons  before  A.  B.  €•  />,  &c.  arbitrators  appointed 
to  hear  and  decide  all  matters  in  variance  between  the  parties 
in  a  certain  action  wherein  £•  F.  is  plaintiff  and  G.  H.  defen- 
dant, at  the  house  of  /.  J^.  in  the  township  of  •—  on  ■ 
the  — —  day  of  — ^  next,  then  and  there  to  give  evidence 
on  the  part  of  the  (plaintiff  or  defendant  as  the  case  may  be). 
Hereof  fail  not  under  the  penalty  which  may  ensue. 

Witness  my  hand  the  *— •  day  of  — «-  A.  D. 

(Signed)  X.  M*  one  of  the  arbitrators. 

And  the  form  of  the  attachment  shall  be  as  follows,  vitf. 
County  J  ss. 

The  commonwealth  of  Pennsylvania  to  the  constable  of  the 
township  of  ■;  We  command  you  that  you  take  — — •  late 
of  the  county  aforesaid,  and  have  him  forthwith  before  A.  B. 
€•  D.  &c  arbitrators  appointed  to  hear  and  decide  all  matters 
in  variance  between  the  parties  in  a  certain  action  wherein^£. 
F.  is  plaintiff  and  6.  H.  defendant,  at'  the  house  of  — -  in 
the  township  of  — -—  then  and  there  to  answer  to  such  matters 
imd  things  as  shall  be  objected  agsunst  him,  and  not  depart 
without  leave. 

Witness  my  hand  the  —  day  of  — ^  A.  D. 

(Signed)  /•  K.  one  of  the  arbitrators. 

^  Sect.  XVIII.  And  be  it  further  enacted  by  the  authority 
^oresaid^ThsXin  case  a  majority  of  arbitrators  shall  4iot  attend 


172  AMERICAN  LAW  JOURNAL 

on  the  day  appointed  for  them  to  meet,  the  arbitratdr  or 
arbitrators  attending  shall  (where  the  parties,  thejr  being  both 
present,  cannot  agree)  appoint  a  number  of  suitable  persons 
in  the  place  of  those  absent,  and  if  but  one  of  the  parties  be^ 
present,  the  arbitrator  or  arbitrators  present  shall  appoint  such 
persons  to  supply  the  vacancy,  without  consulting  the  partf 
attending. 

Sect.  XIX*  And  be  it  further  enacted  by  the  authoritjf 
aforesaidy  That  if  either  of  the  parties,  their  agents  or  attor- 
neys, or  any  other  person  for  them,  shall,  after  the  appoint- 
ment of  any  arbitrators,  attempt  to  corrupt  or  influence  any 
arbitrator  or  arbitrators,  by  privately  endeavouring,  either  in 
conversation,  written  evidence,  or  correspondence,  to  bias 
the  mind  or  judgment  of  such  arbitrator  or  arbitrators  in 
favour  of  such  party,  he,  she  or  they,  so  offending,  shall  forfeit 
and  pay  the  sum  of  twenty-five  dollars,  one  half  to  the  prose- 
cutor,  and  the  other  half  to  the  use  of  the  proper  county, 
io  be  recovered  on  conviction  before  an  alderman  or  justice 
of  the  peace,  in  the  proper  county  where  the  oSence  may  have 
been  committed^  and  it  shall  be  the  duty  of  the  respective 
prothonotaries  to  read  this  section  in  open  court  on  the 
Wednesday  of  each  term  for  two  years,  and  likewise  to  the 
partfes,  their  agents  or  attorneys,  if  they  or  either  of  them 
attend  on  the  day  on  which  the  arbitrators  are  appointed. 

Sect.  XX.  And  be  it  further  enacted  by  the  authority  qfore^ 
saidy  That  it  shall  be  the  duty  of  the  prothonotary,  on  appli- 
cation by  both  or  either  of  the  parties,  their  agents  or  attor- 
neys, to  enter  a  rule  to  take  the  depositions  of  aged,  infirm, 
going,  or  absent  witnesses,  or  those  dut  of  the  state,  in  the 
same  manner,  and  subject  to  the  same  rules  and  regulations 
now  observed  in  the  courts  of  this  commonwealth. 

Sect.  XXI.  And  be  it  further  enacted  by  the  etutharity 
aforesaidy  That  the  arbitrators,  or  a  majority  of  them,  shall 
have  power  by  fine,  not  exceeding  twenty  dollars,  to  punish 
either  of  the  parties,  their  agents  or  attorneys,  or  other  per* 
son  or  persons,  for  disorderly  conduct  in  their  presence,  or 
for  insulting,  disturbing  or  interrupting  the  arbitrators  when 
on  business;  which  fine  shaU  be  recovered  in  the  following 
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manner:  The  aifoitrators,  or  a  majoritj  of  them,  shall  make 
out  a  certificate  in  the  following  form:  ^*  We,  the  undernamed 
ttrbitralors,  do  certify  that  A.  B.  did  this  day,  at  — —  in  the 
county  of  — —  before  us  conduct  himself  in  an  insolent  and 
disorderly  manner,  (or  as  the  case  may  be)  tending  to  insult, 
Asturb  and  interrupt  us  in  the  trial  of  a  certain  cause  wherein 
y.  D.  is  plaintiff  and  U.  W.  defendant;  for  which  offence  we 
liave  fined  the  said  A.  B,  the  sum  of  — —  dollars,  which  sum 
you  are  hereby  required  to  collect  according  to  law. 

Witness  our  hands  this  — -  day  of  — —  in  the  year  of  our 
JLord 

A.  A-> 

C.  D.  V  Arbitraton.'*' 
E.F.J 

^Which  certificate  shall  be  transmitted  to  an  alderman,  or  a 
justice  of  the  peace,  who  is  hereby  required  to  make  a  record 
thereof,  and  to  collect  the  same  in  the  manner  that  debts  under 
^ve  dollars  thirty«three  cents  are  by  law  collected;  which  sum 
when  recorered  and  collected  shall  be  paid  by  such  justice  to 
the  county  treasurer,  for  the  use  of  the  proper  county  where 
the  oflSence  may  have  been  committed. 

Sect.  XXIL  And  be  it  further  enacted  by  the  authority 
aforeamd^  That  it  shall  be  the  duty  of  the  prothonotaries  of 
the  respective  counties,  to  transmit  to  the  secretary  of  the 
commonwealth,  in  the  month  of  December  annually,  a  correct 
statement  of  the  number  of  cases  referred  under  this  act^ 
classed  under  their  proper  tide,  the  number  of  awards  made 
by  ttbitrators,  and  the  number  of  appeals  from  such  awards, 
and  the  reversal  thereof  classed  as  aforesaid;  which  statements 
the  secretary  shall  lay  before  the  legislature. 

Sect.  XXIII.  And  be  it  farther  enacted  by  the  authority 
mfweaaid^  That  in  all  cases  wi^ere  a  reference  has  been  had 
tmder  the  act  of  assembly  passed  the  twenty-ninth  day  of 
March  one  thousand  eight  hundred  and  nine,  entitled  *^  A 
supplement  to  an  act  entided  an  act  to  regulate  arbitrations 
and  proceedings  in  courts  of  justice,"  and  from  the  report  of 
the  referees  either  of  the  parties  has  entered  an  appeal,  and 
has  entered  bail  for  the  prosecution  of  sai4  appeal^  ^ijit  the 
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recognisance  may  not  have  been  taken  in  the  terms  prescribed 
hy  that  act,  the  said  neglect  shall  not  be  judged  a  hindrance  or 
bar  to  the  prosecution  of  said  appeal,  but  the  same  shall  be 
prosecuted  in  and  such  bul  shall  be  liable  at  the  termination 
of  die  appeal  according  to  the  true  intent  and  meaning  of  his 
recognisance. 

Sect.  XXlV^^And  be  if  further  enacted  hy  the  authority 
afor^ddy  That  the  fees  to  be  allowed  to  constables  or  other 
persons  to  carry  the  provisions  of  this  act  into  operation  shall 
be  the  same  as  the  fees  allowed  by  law  to  constables  for  simi- 
lar services,  and  the  like  penalty  inflicted  for  neglect  of  duty* 

Sect.  XXV.  And  he  it  further  enacted  hy  the  authority 
aforeseudy  That  the  arbitrators  respectively  shall  receive  die 
sum  of  one  dollar  for  each  and  every  day  necessarily  speiit  by 
them  in  the  investigation  of  any  cause  to  them  submitted 
under  the  provisions  of  this  act,  but  they  shall  receive  no  dmiy 
pay  or  other  compensation,  unless  they  make  their  report  and 
transmit  the  same  to  the  prothonotary  within  seven  da3r8  after 
they  shall  have  agreed  upon  the  same. 

Sect.  XXVI.  And  he  it  further  enacted  hy  the  authority 
aforeaaidy  That  in  case  any  one  or  more  arbitrator  or  arbitra- 
tors chosen  and  notified  as  aforesaid  shall  neglect  or  refuse  to 
attend  and  take  upon  him  or  themselves  the  duties  of  their 
appointment,  each  of  them  so  offending  shall  for  every  such 
offence  forfeit  and  pay  die  sum  of  two  dollars,  to  be  recovered 
by  either  party  before  aa  alderman  or  a  justice  of  the  peace, 
in  the  same  manner  as  debts  of  equal  amount  are  by  law  re- 
coverable, unless  he  or  they  can  satisfy  such  alderman  or 
justice  that  his  or  their  absence  was  occasioned  by  sickness  or 
some  other  unavoidable  cause. 

Sect.  XXVII.  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  the  prothonotaries  are  hereby  authorised  and 
empowered  to  administer  the  oaths  or  affirmations  required 
by  this  act  to  prove  the  service  of  notices  and  obtain  appeals. 

Sect.  XXVIII.  And  he  it  further  enacted  by  the  authority 
qforesaid^ThsLt  the  act  to  regulate  arbitrations  and  proceedings 
in  courts  of  justice,  passed  the  twenty-first  day  of  March  one 
thousand  eight  hundred  and  six,  and  the  act  supplemental^ 
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thereto,  passed  the  thirteenth  day  of  April  one  thousand 
eight  hundred  and  seven,  and  a  further  supplement  thereto 
passed  the  twenty-fourth  of  March  one  diousand  eight  hun-^ 
dred  and  eight,  shall  be,  and  the  same  ^re  hereby  rendered 
perpetual,  any  thing  in  said  acts  to  the  contrary  notwithstan- 


Sect.  XXIX*  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  after  this  act  shall  come  into  operation,  so 
much  of  any  law  or  laws  as  is  or  are  hereby  altered  or  supplied^ 
be^  and  the  same  is  hereby  repealed. 

JOHN  WEBER, 
Speaker  of  the  house  of  representatives. 

P.  C.  LANE, 
Speaker  of  the.  Senate. 

Approved,  the  nmeteenth  day  of  March  one  thousand  eight 
hundred  and  ten.  SIMON  SNYDER. 


Pennsylvania,  ss. 

Office  of  the  Secretary  of  the  Commonwealth^ 
Lancaster^  March  29,  1810. 
I  DO  CERTIFY,  to  all  whom  it  may  concern,  that  the  fore- 
going is  a  true  copy  of  the  original  law  remaining  on  file  in 
the  said  office.  Witness  my  hand  the  day  and  year  aforesaid. 

JAMES  TRIMBLE,  Deputy  Secretary. 


o  » 


District  Court  of  Pennsylvania, 

JANUARY,  1809. 

United  States  versus  Cave. 

([DuTXEB.  Forfeiture.  The  firoviso  in  the  fifty-serenth  secticm 
of  the  <*  act  to  regulate  the  duties  and  tonnage/'  4  L.  U.  S,  374, 
does  not  protect  from  forfeiture  goods  which  are  found  conl^ 
cealed  on  board,  after  the  master  has  declared  that  th6  whole 
cargo  is  discharged.^ 

Peters,  District  Judge. 

THIS  was  an  action  of  debt  against  the  master  of  the 
schooner  Two  Brothers,  to  recover  a  penalty  of  five 
hundred  doUars  under  the  57th  section  of  the  impost  law,  the 
goods  on  board  not  agreeing  with  the  report  or  manifest 
delivered  by  the  defendant  at  the  customhouse,  inasmuch  as 
twenty-five  bags  of  coffee,  not  reported,  were  found  by  the 
inspectors  concealed  in  the  vessel,  some  days  after  the  master 
had  declared  that  die  whole  cargo  was  discharged. 

The  disagreement  was  clearly  proved  at  the  trial,  under 
such  circumstances  as  excluded  every  idea  that  it  arose  from 
accident  or  mutate*  But  Mr.  Condy,  the  counsel  for  the  de- 
fendant, contended,  that  as  the  goods  had  never  been  landed 
imtil  diey  were  seized  and  sent  to  the  customhouse  by  the 
inspectors,  the  penalty  by  virtue  of  the  proviso  to  the  section 
of  the  act  of  congress  on  which  the  suit  was  founded,  could 
not  be  inflicted.  After  a  general  answer  from  Mr.  DcJbm^ 
the  jury  gave  a  verdict  for  the  United  States,  subject  to  the 
opinion  of  the  court  on  the  point  of  law.  The  case  was  then 
argued  before  the  judge,  who  delivered  die  following  opi- 
nion: 

Peters,  J.  The  point  to  be  determined  by  the  court  arises 
•n  the  meaning  and  construction  of  the  fifty-seventh  section 
of  the  *^  act  to  regulate  the  duties  on  hnposts  and  tonnage. 
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Twenty-five  bags  of  coffee  were  found  hidden  on  board  the 
schooner  Two  Brothers^  whereof  the  defendant  was  master, 
not  included  in  the  manifest  delivered  at  the  customhouse, 
after  seven  bags  had  been  before  discovered  under  similar 
circumstances;  for  which  latter  a  post-entry  had  been  per- 
mitted, a  caution  given  to  the  master  that  he  must  enter  all 
on  board,  and  asseverations  by  him  that  there  were  no  others 
in  the  vesseL  The  whole  circumstances  were  attended  with 
strong  suspicious  appearances.  But  it  is  unnecessary  to  detul 
them,  as  the  jury  have  passed  upon  the  fiucts,  and  satisfied 

themselves,  and  I  must  add,  to  the  satisfaction  of  the  court,  so 

* 
far  as  it  has  any  opinion  to  give  in  that  part  of  the  case.   I 

shall,  however,  detach  my  mind  from  such  considerations,  so, 

nevertheless,  as  to  regard  what  is  necessary  to  developing  the 

intention  of  the  act,  and  its  spirit  and  meaning.  For,  though 

true  it  is  that  penal  statutes  are  to  be  construed  stricUy,  yet 

equally  true  is  it,  that  ^  such  construction  ought  to  be  put 

upon  a  statute  as  does  not  suffer  it  to  be  eluded."  6  Bac»  M* 

391.  and  authorities  cited. 

The  question  here  is  as  to  the  twenty-five  bags  of  coffee 
^  not  agreeing  with  the  report  or  manifest  delivered  by  the 
master"  to  the  collector;  that  is,  they  were  not  contiuned  in  it, 
but  concealed  on  board,  and  not  delivered  till  the  vessel 
was  thought  to  be  unladen,  and  the  inspecting  officer  had  left 
her.  The  penalty  of  five  hundred  dollars  is  indisputably  in- 
curred, unless  saved  by  the  proviso  in  the  fifty-seventh  sec- 
tion. 

It  is  insisted  on  by  the  counsel  for  the  defendant,  that  the 
fact  of  their  being  so  found  on  board  (no  matter  what  was  the 
intent  of  die  master)  is  sufficient  to  acquit  him,  under  one  of 
the  provisoes  or  savings  in  the  57th  section,  from  being  ame- 
nable to  the  penalty  imposed  thereby.  No  construction  is  to 
be  given  to  this  (as  it  is  contended)  out  of  the  very  words; 
wider  the  rule  of  interpretation  of  penal  statutes.  Now  these 
words  aro,  ^^  Provided  it  shall  be  made  appear  to  the  satisfac- 
tion of  the  collector,  8cc.»  or,  in  case  of  trial  for  the  said  penal* 
tf^  to  the  satisfaction  of  the  court,  that  no  part  whenever  of  the 
goods,  wares  or  iherchandize  of  such  ship  or  vessel  has  been  ua- 

VoL.  UL  Z 
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shipped,  landed  or  unladen,  since  it  was  taken  on  board,  except 
as  shall  have  been  specified  in  the  said  report  or  manifest,  and 
pursuant  to  permits  as  aforesaid.''  It  appears  to  me  then,  that 
the  very  words  of  this  proviso,  in  the  strict  construction  con- 
tended for,  do  not  relate  merely,  and  cannot  reasonably,  or  on 
'  aiiy  rule  of  construction  be  confined,  to  the  goods  which  shall 
happen  to  be  found  on  board.  The  law  certainly  could  not  be 
so  construed,  with  any  rational  attention  to  the  intent  of  the 
legislature.  And  it  is  also  a  role  in  the  interpretation  of  all 
statutes,  (penal  as  well  as  others)  that  they  shall  be  so  con- 
strued as   to  effectuate  the  intention  of  the  legislature.    It 
requires  no  further  or  other  proof  to  satisfy  the  collector  or 
court  that  these  goods  were  not  at  the  time  of  discovery 
^^  unshipped^  &c.  than  that  of  their  being  actually  on  boslrd. 
But  proof  is  expressly  required,  when  it  is  discovered  that 
^^  the  goods  on  board  do  not  agree  with  the  manifest''  to 
satisfy  the  collector  or  court  that  not  only  these  goods^  but 
that  ^^  no  part  whatever  of  the  goods,  &c.  of  such  ship  or 
vessel,  has  been  landed,"  &c.  clearly,  in  my  opinion,  erabra- 
cing  all  other  goods  of  the  ship,   and  throwing  (from  the 
necessity  of  such  suspicious  cases)  the  proof  on  the  party,  that 
no  goodsy  others  as  well  as  those  discovered,  had  been  landed, 
tec.  If  this  construction  is  deemed  strict^  it  is  certainly  war- 
ranted by  the  doctrine  contended  for  as  to  penal  statutes.  But 
it  appears  to  me  not  to  be  a  rigid  or  forced  construction.  It  is 
one  perfectly  in  conformity  with  the  rule  before  mentioned, 
to  wit,  that  ^^  the  construction  shall  be  such  as  not  to  suffer 
the  statute  to  be  eluded."  And  nothing  could  open  a  wider 
£eld  for  frauds  and  evasions,  than  that  die  Very  fact  which 
creates  strong  suspicions  of  other  violations  having  beto  tom- 
mitted,  should  be  established  by  the  legislature  as  an  excuse, 
not  only  for  the  one  in  which  the  party  was  detected,  but  as 
a  protection  against  a  penalty  imposed  to  compel  proof  that 
there.had  been  no  smuggling  of  other  parts  of  the  cargo.  This 
would  seem  like  ^  a^saving  in  an  act  contrary  to  the  body  of 
it,"  (1  Rep»  4f7*  c.)  which  lord  Coke  declares  to  be  void.   It 
would  be  almost  as  extraordinary  (I  do  not  mean  any  personal 
allusions)  as  would  be  a  law  for  punishing  theft,  but  Excusing: 
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a  felon  caught  with  the  matoor,  that  is,  with  the  goods  in  his 
hands,  because  he  had  not  parted  with  them,  though  perhaps 
from  want  of  opportunity,  and  permitting  him  to  escape  on 
delivery  of  them  to  the  owner. 

So  here,  a  post-entry  is  to  wipe  away  all  the  penalty,  if  the 
goods  not  being  landed  is  not  enough,  and  free  the  party  from 
all  obligations  of  proving  what  the  law,  in  cases  of  disagree-^ 
ment  of  the  cargo  on  board  with  the  manifest  delivered, 
requires.  This  never  could  have  been  the  legislative  intention. 
Should  this  view  of  the  subject  be  deemed  irrelevant,  the 
construction  of  die  proviso  contended  for  by  the  counsel,  who 
alwa3rs  makes  the  best  defence  his  case  admits,  would  at  any 
rate  give  every  encouragement  and  means  of  ^^  eluding  the 
statute^^  to  those  inclined  to  defeat  the  objects  of  the  law* 
Among  these  objects  evidendy  are  those  comprehended  in 
the  provisions  which  enforce  the  necessity  of  returning  fair  and 
true  accounts  of  all  goods,  not  only  then  on  board,  but  of 
furnishing  proof  when  required  as  to  those  which  had  been 
**  any  part  whatever  of  the  goods  of  such  ship  or  vessel."  No 
proof  whatever  has  been  adduced  to  make  it  appear,  that  there 
were  in  the  vessel  or  had  been  no  goods  landed,  since  they 
were  taken  on  board,  other  than  those  entered,  and  those 
discovered  after  such  entry.  The  captain's  declarations  on 
this  subject  have  been  proved  to  be  false,  by  the  testimony  of 
witnesses  and  the  discovery  of  the  goods.  I  am,  therefore,  of 
opinion,  that  neither  the  words  nor  ma^|lest  intention  of  the 
proviso  relied  on,  justify  the  defence  set  up  in  this  cause,  in 
point  of  law,  and  of  course  judgment  must  be  entered  for  the 
United  States. 


Circuit  Court  of  the  United  States. 

« 

District  of  Pennsylvania^  ISOQ* 

PATENT  RIGHT. 

Oliver  Evans  versus  John  fFeiss. 

THIS  was  an  action  bn  the  case  for  a  violation  of  the  plain- 
tiflf's  patent  right,  and  came  on  upon  the  following  case 
agreed: 

The  pl^intiiF  being  the  inventor  of. the  improvements  in  the 
manufacture  of  flour  hereafter  mendoned,  and  the  patent 
right  for  the  same  by  him  heretofore  obtained  having  been 
declared  by  the  court  void  in  the  action  of  the  said  Evana 
against  Chambers^  and  the  time  for  which  the  said  patent  was 
granted  having  also  run  out,  an  act  of  congress,  entitled  an  act 
for  the  relief  of  Oliver  Evans j  was  passed  on  the  21st  of  Ja- 
nuary 1808;  in  consequence  of  which  the  said  Oliver  duly 
obtained  letters  patent,  bearing  date  the  22d  of  January  1808; 
notice  whereof  was  given  to  the  defendant  in  February  last. 

On  the  7th  of  Mbu  1802,  during  the  continuance  of  the  for- 
mer patent,  the  defendant  purchased  of  the  plaintiff  a  right  \o 
use  the  said  improvement  at  his  mill  on  Whsahiccon  creek  in 
Philadelphia  county,  in  this  district,  for  one  wheel  and  pair  of 
stones;butpriorto  the  passing  said  act  of  congress  he  had  applied 
and  used,  and  continues  to  apply  and  use,  the  same  improvements 
for  two  wheels  and  two  pair  of  stones  in  the  same  mill.  The 
question  submitted  is  whether  the  defendant  is  liable  for  da- 
mages for  the  use  of  said  improvements,  in  application  to  this 
second  wheel  and  pair  of  stones,  since  the  act  of  the  22d  of 
January^  and  whether  if  so  he  is  liable  before  notice  from  the 
plaintiff.  If  the  opinion  of  the  court  be  in  favour  of  the  plain- 
tiff, judgment  to  be  entered  generally,  and  amount  to  be  ad- 
justed afterwsgrds  by  the  attorneys. 
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Judge  Washington  delivered  the  opinion  of  the  court. 

It  is  contended  by  the  plaintiff,  that  the  defendant  is  liable 
£>r  using  the  plaintiff's  improvement,  in  application  to  the  se- 
cond wheel  and  pair  of  stones,  since  the  22d  of  January  1 808, 
or  at  all  events  since  the  time  when  the  defendant  received  no- 
tice of  the  plaintifl^s  patent;  because  the  proviso  in  the  act 
passed  on  the  21st  of  January  1808  for  the  relief  of  Oliver 
Evans  extends  only  to  cases  of  improvements  erected  for  use 
or  used  prior  to  the  passage  of  said  law,  and  does  not  protect 
the  defendant  from  damages  for  using,  after  the  issuing  of  the 
patent  under  this  law,  an  improvement  erected  prior  thereto. 

On  the  other  side  it  is  insisted,  that  such  a  construction 
would  render  this  an  ex  post  facto  law„  and  consequently  re- 
pugnant to  the  constitution.  To  avoid  which  it  should  be  so 
construed  as  to  connect  with  the  use  of  the  improvement  the 
erection  of  it,  subsequent  to  the  grant  of  the  patent. 

Although  the  court  at  the  last  term  and  upon  the  first  argu- 
ment, felt  strongly  inclined  to  give  it  the  construction  con- 
tended for  by  the  defendant;  yet  upon  further  reflection,  we 
are  satisfied  that  we  should  do  a  violence  to  the  words,  which 
no  rule  of  construction  would  warrant. 

The  words  of  that  proviso  are,  **  that  no  person,  who  shall 
have  used  the  said  improvement,  or  have  erected  the  same 
for  use  before  the  issuing  of  the  said'patent,  shall  be  liable  to 
damages  therefor."  That  is,  shaQ  be  liable  for  having  erected  or 
for  having  used  the  improvement  at  any  time  prior  to  the  pa- 
tent. But  with  respect  to  the  use  of  it  after  the  issuing  of  the 
patent,  no  protection  whatever  is  afforded  against  the  diun^ 
for  damages  under  this  law. 

The  next  inquiry  is;  does  the  general  law  give  to  the  plain- 
tiff a  right  of  recovery  against  a  person  who  erected  a  machine 
]prior  to  the  issuing  of  a  patent  to  the  first  inventor  of  it,  and 
who  afterwards  made  use  of  the  same. 

The  act  of  the  17th  of  April  1800,  which  as  to  this  point  is 
the  only  law  in  force,  declares  that  if  any  person  without  pen* , 
mission  from'  the  inventor  shall  make,  devise,  use  or  sell  the 
thing  whereof  the  exclusive  right  is  secured  t«  the  patentee, 
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h%  shall  pay  three  times  the  damage  sustained  by  the  pateo- 
tee,  to  be  ascertamed  by  a  jury.  Now,  whatever  doubts  might 
have  existed  as  to  the  meaning  of  the  words  ^^  devise  and  use'' 
in  the  5th  section  of  the  act  of  Slst  of  Feiruary  1793,  thus 
connecting  the  using  with  the  devising  of  the  improvement^ 
there  can  be  none  under  the  3d  section  of  the  act  of  1800, 
which  repeals  the  whole  of  the  5th  section  of  the  old  law. 

It  is  plain  that  the  using  of  the  improvement  invented  by 
another  and  secured  by  patent  is  of  itself  an  offence,  no  matter 
at  what  time  such  improvement  was  devised  or  made*  Whe- 
ther the  word  ^  devise,"  which  has  been  a  good  deal  criticised^ 
is  synonymous  with  maief  as  one  of  the  plaintiff's  counsel 
seemed  to  think,  or  means  to  invent^  a  mere  act  of  the  mind, 
a  construction  which,  whether  it  be  to  make,  or  to  eontrhe^  to 
plan^form  or  design^  it  is  unnecessary  in  this  case  to  decide^; 
because  the  charge  against  the  defendant  is  the  using  of 
the  plaintiff's  improvements,  unconnected  with  the  making  or 
devising  it. 

But  it  is  objected  to  this  construction,  that  it  would  render 
the  law  ex  post  facto  in  its  operation,  in  respect  to  one  who 
has  erected  his  improvement  prior  to  the  granting  of  the  psk» 
tent  to  the  plaintiff. 

It  must  be  admitted  that  cases  of  great  hardship  may.  occur^ 
if,  after  a  man  shall  have  gone  to  the  expense  of  erecting  a  ma- 
chine, for  which  the  inventor  has  not  then  and  never  may  ob- 
tain a  patent,  he  shall  be  prevented  from  using  it  by  the  grant 
of  a  subsequent  patent  and  its  relation  back  to  the  patentee's 
prior  invention.  But  the  law  in  this  case  cannot  be  termed  eK 
postfacto^  or  even  retrospective  in  its  operation,  because  tiiD 
general  law  declares  beforehand  that  the  right  of  the  patent  be- 
longs to  him  who  is  the  first  inventor,  even  before  the  patent 
is  granted;  and  therefore  any  person,  who,  knowing  that  ano- 
ther is  the  first  inventor,  yet  doubting  whether  that  other  will 
ever  apply  for  a'patedt,  proceeds  to  construct  a  machine,  of 
which  it  may  afterwards  appear  he  is  not  the  first  inventor^ 
acts  at  his  peril,  and  with  a  full  knowledge  of  the  law,  tha]t  by 
relation  back  to  the  first  invention  a  subsequent  patent  may- 
cut  him  out  of  the  use  of  the  machine  thus  erected* 
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Not  only  may  individuals  be  injured  by  a  liberal  construc- 
tion of  the  words  in  the  law,  but  the  public  may  suffer,  if  ati 
obstinate  or  negligent  inventor  should  decline  obtaining  a  pa- 
tent, and  at  the  same  time  keep  others  at  arms'  length,  so  as  to 
prevent  them  from  profiting  by  the  invention  for  a  length  of 
time,  during  which  the  fourteen  years  are  not  running  on.  But 
all  these  hardships  must  rest  with  congress  to  correct.  It  is 
beyond  our  power  to  apply  a  remedy.  No  such  hardships 
exist  in  this  case,  where  the  defendant  erected  the  improve- 
ment with  a  knowledge  not  only  that  the  plaintiff  was  the  first 
inventor,  but  had  absolutely  obtained  fa  patent,  although  it 
was  afterwards  declared  invalid. 

The  circumstances  of  this  case  render  it  unnecessary  to 
give  an  opinioli  as  to  the  right  of  a  first  inventor,  after  patent 
obtained,  to  recover  against  one  who  believing  himself  to  be 
the  first  inventor,  constructs  a  machine  or  improvement  upon 
die  principles  of  his  new  invention,  or  uses  the  same  after  such 
patent  issued. 

Upon  die  point  of  notice,  we  think  that  the  act  of  1808  be- 
ing a  private  act,  the  defendant  is  liable  only  fit>m  the  time  he 
xeceived  notice  of  the  law. 

Judgment  for  plaintiff. 


t 


The  People  v.  Frothingham. 

LIBEL  ON  GENERAL  HAMILTON. 

New  Tork^  November  2S^  1799. 

r\AVID  FROTHINGHAM mv^  indicted  for  publishing  in 

the  Argus  of  the  6th  inst.  a  libel  against  Alexander  Ha- 

milton  esq.,  late  secretary  of  the  treasury  of  the  United  States^ 

and  now  inspector  and  major-general  in  the  armies  of  the  said 

United  States. 

The  substance  of  the  charges  in  the  indictment  were,  that 
with  a  design  to  injure  the  fame  and  reputation  of  general  Ha- 
milton^  and  to  expose  him  to  public  hatred  and  contempt,  and 
to  cause  it  to  be  believed  that  he  was  hostile  and  opposed  to 
the  republican  government  of  the  United  States^  the  defend- 
ant had  published  a  libel  in  which  it  was  alleged  that  general 
Hamilton  was  at  the  bottom  of  elBForte  to  purchase  the  Aurora; 
that  Mrs.  Bache  had  refused  to  sell  her  paper,  in  consequence 
of  the  said  effort,  because,  in  the  hands  of  general  Hamilton  or 
his  agents,  it  would  be  employed  injuriously  to  republicanism. 
Secondly,  that  the  libel  insinuated,  and  intended  to  cause  it  to 
be  suspected,  that  general  Hamilton^  while  secretary  of  the 
treasury,  had  corruptly  speculated.  And  lastly,|that  the  libel 
insinuated,  and  intended  to  cause  it  to  be  suspected,  that  Mr. 
liston  the  British  minister  and  general  Hamilton  were  united 
in  a  design  to  purchase  the  Aurora;  and  that  for  the  execution 
of  this  design  general  Hamilton  h^d  received  bom,  the  British 
minister  secret  service-money  from  the  king  of  Great  Britain. 
And  that  this  partnership  with  Mr.  Liston  in  the  purchase  of 
Mrs.  Backers  paper  was  to  answer  corrupt  purposes  of  the 
British  monarch. 
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The  .counsel  on  the  part  of  the  prosecution  were  the  attor- 
ney and  the  assistant  attoAey-general;  Messrs.  Brockholat  and 
E^hoard  Uvingaton  were  concerned  for  the  defendant.  The 
cause  was  however  managed  on  the  one  side  by  the  attorney- 
general,  and  on  the  other  side  by  Mr.  B.  Livingaton*  It  is  not 
possible  in  sketches  of  this  kind  to  do  justice  to  the  ability  and 
ingenuity  that.were  displayed  by  the  eounsel  on  either  side;  to 
prove  the  publishing  of  the  paper  charged  as  a  libel  the  assist- 
ant attorney-general  was  examined.  He  said  that  in  conse- 
quence of  a  letter  he  had  received  from  general  Hamtltony 
which  has  been  published  in  our  paper  of  the  8th  inst.;  from 
a  desire  to  avoid  directing  a  prosecution  against  a  widow,  he 
called  on  Mrs.  Greenkaf  and  informed  her,  that  if  she  would 
point  out  the  real  editor  or  conductor  of  her  paper  he  alone 
should  be  made  responsible  for  the  offence.  That  Mrs.  Green-' 
/(po/* denied  that  she  was  at  all  concerned  in  the  management 
or  direction  of  her  press.  That  she  introduced  the  defendant 
as  the  person  who  was  accountable  for  whatever  was  printed 
imder  her  name.  That  after  hearing  from  the  assistant  attor- 
ney-general the  object  of  his  visit;  and  after  having  examined 
the  libel  mentioned  in  the  indictment,  the  defendant  said  he 
expected  no  one  but  himself  was  answerable  for  the  publica- 
tion. 

The  attorney-general  had  stated  to  the  jury  in  opening  the 
cause,  that  he  would  not  avail  himself  of  the  law  which  pro- 
hibited the  defendant  from  ^ving  in  evidence  the  truth  of  the 
libel;  he  now  challenged  the  defendant  to  shew,  that  there  was 
room  even  to  suspect  that  any  part  of  the  offensive  publication 
was  true.  The  defendant's  counsel  having  declined  to  do  this, 
general  Hamilton  was  offered  as  a  witness  on  the  part  of  the 
prosecution:  First,  to  explain  some  of  the  innuendos  in  the 
indictment:  and  secondly,  to  prove  that  every  part  of  it  was 
false.  He  was  objected  to  by  the  defendant's  counsel,  who  in 
the  agreement  on  this  point,  as  well  as  at  several  other  times 
in  the  course  of  the  trial^  was  so  candid  as  to  acknowledge 
that  they  did  not  pretend  to  have  any  testimony  whatsoever 
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at  to  the  tnith  of  the  allegations  in  the  pobltcation  charged  as 
a  libel;  tmd  thai  for  his  own  part  he^Rd  believe  it  a  mer-e  fabric 
caiioni 

The  court  admitted  genera!  JSbmiA^ittoeiqplaiothe  inmien- 
dos,  but  declared,  that  the  law  not  altowing  the  truth  or  ialte* 
hood  of  a  libel  to  be  controverted  on  a  trial  for  that  offence, 
they  would  exclude  all  testimony  as  to  these  pointa  on  either 
tide,  notwithttanding  any  consent  of  the  counsel*  The  defence, 
which  was  managed  by  Mr.  B.  LromgBton^  with  no  lesa  ad* 
dress  and  ingenuity  than  was  expected  from  hie  well  knew* 
abilities,  consisted  in  maintaining  that  Mrs*  Greenkaf  ought  to 
have  been  the  person  prosecuted  for  the  libel,  if  it  was  one,  and 
not  the  defendant,  who  was  only  her  journeyman;  and  se- 
condly, that  the  publication  was  no  libel.  The  charge  was 
given  by  his  honour  Mr.  justice  Radcliff*  After  cautioning 
the  jury  against  the  infiuence  of  party-spirit  in  a  case  so  apt  to 
excite  it,  he  stated  to  them  in  substance  that  this  was  a  prose^ 
bution  under  the  common  law  of  our  country,  by  which  we 
and  our  ancestors  had  been  governed  from  the  earliest  times. 
That  according  to  that  law  he  who  publisheda  writing,  a  print- 
ing, or  even  a  picture,  tending  to  expose  a  man  to  hatred,  eon- 
tempt  or  ridicule  was  guilty  of  the  oflence  charged  against  the 
defendant.  So  that  the  inquiry  of  the  jury  would  be,  whether 
the  piece  mentioned  in  the  indictment  was  calculated  to  ex- 
pose general  Hamilton  to  the  hatred  and  contempt  of  his  fet- 
low-citizens;  and  if  it  was,  whether  the  defendant  had  publrsh* 
ed  it.  That  by  innuendos,  the  indictment  had  explained  the 
offensive  publication  to  mean  to  insinuate  that  general  Ifamii* 
ton  was  not  a  republican,  that  he  had  corruptly  specuhtted 
while  he  was  secretary  of  the  treasury,  and  that  he  was  in 
league  with  the  British  minister,  and  received  money  of  the 
British  king  for  purposes  inimical  to  that  form  of  govern- 
ment ^hich  was  adopted  by  the  United  States^  and  whrch  by 
the  constitution  was  guarantied  to  each  particular  state. 

That  words  might  mean  more  than  they  expressed,  and 
that  it  was  the  business  of  an  innuendo  to  give  or  explain  the 
whole  or  true  meaning.  That  the  jur>'  were  to  judge  from  a 
due  consideration  of  the  publication,  whether  such  was  the 
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case  in  this  indictment;  whether  the  innuendos  expressed  the 
meaning  of  the  publication,  as  it  would  be  taken  by  men  of 
common  understanding*  That  upon  this  subject  the  court 
were  unanimous,  and  had  no  doubt.  They  were  of  opinion  that 
Ae  ihnuendos  were  just;  and  that  the  matter  was  libellous. 
And  upon  the  second  point  also,  the  judge  was  as  explicit  in 
Us  chaiige,  that  the  defendant,  tv>en  as  a  journeyman,  was 
liable  to  ike  presecutioti«  But  there  could  be  no  doubt  aftei* 
Ae  explicit  manner  in  which  he  had  assumed  all  responsi- 
biBty. 

•The  jury  after  being  out  about  two  hours,  returned  with  a 
rerdict  oigutky. 


OPINION 

By  Judge  IVinchfter  on  th^  operation  of  the  Act  of  Congressi 

5th  of  June  1794. 

THE  owners  of  the  privateer  Unicorn^  falsely  called  Sane^ 
calotte  Laveaux^  if  liable  to  punishment  in  the  United 
States^  can  only  be  prosecuted  on  the  act  of  congress  of  the  5th 
of  June  1794,  by  the  third  section  of  which  law  it  is  provided^ 
^^  that  if  any  person  shall  within  any  of  the  ports,  harboors, 
bays,  rivers,  or  other  waters  of  the  United  States^  (it  out  and 
arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out 
and  armed,  or  shall  knowingly  be  concerned  in  the  furnishing*, 
fitting  out  or  arming  of  any  ship  or  vessel  with  intent  that  such 
ship  or  vessel  shall  be  employed  in  the  service  of  any  prince 
or  state"  to  commit  hostilities  upon  nations  with  whom  the 
United  States  are  at  peace,  such  offence  is  declared  to  be  a 
high  misdemeanor,  and  subjects  the  party  convicted  to  a  fine 
not  exceeding  5000  dollars,  and  imprisonment  not  exceed- 
ing three  years. 

The  offence  designated  by  this  law  was,  anterior  to  the  pas* 
sage  thereof,  a  high  offence  against  the  sovereignty  of  die 
United  States^  and  in  contravention  of  the  law  and  usages  of 
independent  neutral  nations.  But  the  difficulties  which  must 
ever  exist  in  a  government  of  limited  and  specified  powers, 
in  applying  the  punishment  to  the  infraction  of  a  law  which 
created  no  specific  penalty,  as  well  as  the  doubts  on  the  ques- 
tion, where  does  the  sovereignty  (as  applied  to  the  govern- 
ment) of  the  United  States  reside?  induced  the  necessity  of 
providing  by  an  ordinary  act  of  legislation  for  the  punishment 
of  such  cases. 

The  owner  of  the  Unicorn  roust  therefore  be  considered  as 
having  violated  a  civil  law  of  the  United  States  and  will  incur 
its  penalties  on  a  conviction  according  to  the  accustomed  form 
of  judicial  proceeding.  The  evidence  to  establish  his  guilt 
must  be  of  affirmative  acts  corresponding  to  the  provisions  of 
the  law,  to  wit:  that  the  equipment  was  within  the  United 
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States;  that  he  caused  such  equipment  to  be  made,  or  was 
knotvtngly  concerned  in  it.  And  lastly,  that  the  intent  of  the 
equipment  was  to  commit  hostilities  on  nations  with  whom  the 
United  States  are  at  peace.  The  evidence  must  be  disclosed 
ia  court  before  a  jury  of  the  country  who  are  to  be  his  judges. 
The  sentence  of  the  general  Laveaux  would  not  be  admissible 
in  our  courts,  inasmuch  as  he  w^  not  a  party  in  the  proceed- 
ing, and  because  according  to  our  law  it  would  be  the  highest 
iniqui^  to  bind  a  man  by  a  sentence  which  he  had  not  the  op- 
porttmity  to  controvert;  besides  it  passed  on  a  different  ques* 
tion.  On  that  trial  there  was  no  question  as  to  the  infraction 
of  a  civil  law  of  this  country.  The  same  evidence  which  would 
be  sufficient  for  the  conviction  of  the  owner  would  be  enough 
to  convict  Americans  concerned  with  him. 

J.  WINCHESTER. 
Baltimore^  yan.  16, 1796. 

Question*  Is  the  owner  of  the  ship  Unicorn  responsible  for 
the  piracies  and  robberies  exercised  by  his  captain  upon  neu- 
tral vessek?  Are  there  any  laws  of  the  United  States  whick 
sanction  that  responsibility,  and  can  he  be  prosecuted  on  those 
grounds? 

Answer.  jLJnder  the  particular  circumstances  of  this  case, 
I  am  inclined  to  think  that  the  owner  of  the  Unicorn  caxmot 
be  prosecuted  criminally  as  for  piracy  and  robbery.  As  a 
French  citizen,  transiently  within  the  United  States^  he  owed 
nothing  but  obedience  to  the  laws  of  order  and  good  govern- 
ment within  the  nation.  He  remained  a  French  citizen,  and 
although  there  may  have  been  flagrant  outrages  committed  on 
neutral  vessels,  they  could  only  be  considered  as  civil  tres- 
passes resulting  from  acts  which  were  to  them  vmlawful,  as 
being  an  excess  of  the  authority  imder  which  they  acted. 

There  is  no  particular  law  of  the  United  States,  on  the  sub- 
ject. The  only  responsibility  which  exists  is  to  answer  in  da- 
mages for  the  injury  sustained.  These  can  only  be  recovered 
by  actions  to  be  commenced  by  the  individuals  whose  proper- 
ty was  attacked  and  injured. 


February  18, 1796. 


J.  WINCHESTER, 


Ofinian  an  «  Question  rf  Aiienage^ 

Bf  A.  MiiLC»ovAL»9  Atiomey^Oeneral  and  tAerwanU  Lonl  Chief 

BaroD  nf  the  'Exchequer. 

QUESTION  U  Is  a  person,  bom  before  the  decUrattou 
of  American  independence,  (a  minor  on  the  4th  of  Jufy 
1776),  bom  within  the  British  dominions  in  America^  now. 
territory  belonging  to  the  United  States^  who  has  exercised 
[not  official]  civil  functions  as  a  citizen  [not  as  an  officer]  of 
said  states,  and  resided  occasionally  in  England  and  in  those 
states  since  the  peace,  an  alien  to  the  British  crown,  and 
liable  to  the  regulations  of  the  late  alien  bill* 

Question  9.  A  nathre  of  the  late  British  dominions  in 
America^  bom  before  the  declaratioii  of  the  independence  ai 
the  United  Statesy  has  resided  in  England  for  three  yetxrs  past; 
During  a  part  of  that  time  his  wife,  a  namral  bom  sulject  of 
this  realm  before  the  date  of  American  independence,  and  a 
native  of  the  now  United  States^  resided  with  him  in  Engbmd 
tiU  May  179CK  In  lliat  month  she  went  to  America.  In  Jubf 
last  «he  returned  hither  to  her  husbands  Are  diey  aliens}  Is 
eith«^  liable  to  difc  opeMtion  of  the  alien  Mt? 

The  opinicm  of  Mt»  MacAnaid^  (now  chief  baron  ^f  the 
exchequer),  signed  18th  fanuafy  1793* 

The  consideraliGtis  in^dlted  in  these  questions  are  of  sttch 
fptsit  extent  and  magnitude,  I  do  not  pretend  to  be  capaUe  of 
offering  an  opinion  upon  ^diem  in  the  coune  of  so  short  a  time 
(ten  days)  as  has  been  allowed  mtj  tlUit  can  be  satisfactory 
even  «o  miyaelf.  My  present  opinion  however  is,  that  whatever 
may  be  the  easeirhh  s6Bie  persons  bom  hi  the  American  stutes 
before  the  separation,  yet  that  ^  such  persons  are  not  to  be 
deemed  aliens*  Some  authorities  conmenssice  the  c^inion  that 
Bone  itat  afiws,  na  ina)r  be  seen  Co.  Reports  7.  foL  27.  $  2. 
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fnughan  ^3,  at  least  ia  die  case  of  kiogdooM  stpurated  b/ 
descent.  It  is  however  difficuk  to  cosneehe^  that  afiep  a  sottmn 
con^kist  of  separation  in  the  (^ase  of  hostilities  between  two 
countries  so  circumstanced^  persons  horn  before  the  separation 
sAouid  be  oonsidsred  as  traitotts^  which  would' bo  a  eopsequence 
of  their  being  considered  natttrai  bomi  subjectsm 

From  what  passed  in  the  couit  of  the  exchequer  io  a-  rciceaC' 
case,  where  it  was  necessary  t»  aacertaia  what  part  ol  a  ship'^s 
compam/  were  to  be  deemed  Americans  and  what  Bng&sh^  it 
seemed  to  be  the  opioioa-of  the  court  that  it  was  to-be  inferred 
from  evidence  of  the  whole  conduct  ofthepar^  and  the  circum- 
stanees  attending  his  continuing  to  reside  in  the  United  States- 
afirr  the  separations  whether  he  were  to  be  deemed  to  he 
EngUsh  or  Americany(i)  ami  that  the  jury  was  to  determine  i^ 
as  a  point  of  ^/!icl^  and  that  evidence  of  the  mere  fact  of  con* 
tiaoing  to  reside  in  America  without  taking  the  oath  to  that 
goveimment  (A)  would  not  of  itself  be  conchieive  evidence 
dias  a  natural  bora  subject  had  eltcted{l)  to  become  a  subject 
of  J^merica^  aa  that  might  be  fer  reasons  not  inconsistent  with 
an  intention  to  conmue  hia  fbrmer  allegiaoce.  Whether  any 
Americans  of  the  United  States^  born  before  U»e  separation, 
are  aliens  or  libt,  has  not  been  directly  dietermiaed  <in,  nor 
decided  by.  any  of  our  courts.  It  was  however  considered,  in 
the  case  above  alluded  to,  that  some  are  not.  It  would  require 
therefore  a  very  minute  description  of  all  the  circumstances 
attending  the  residence  of  the  persons  mentioned  in  the  ques^ 
tionsy  as  well  in  the  United  States^  as  those  attending  their 
coming  into  and  residence  in  this  country^  to  determine  whether 
they  had  respectively  placed  themselves  under  the  American 
government  or  meant  to  continue  their  former  allegiance.  Upon 
the  facts  stated,  I  am  of  opinion  that,  ^  supposing  an.  election 
to  accede  to  the  American  government  to  be  necessarily  attended 
zvith  becoming  aliens  hercy  there  is  not  sufficient  evidence  that 

(f }  This  U  a  hig^  and  formal  sanction  of  the  doctrine  oi  election. 

(Jt)  Here  the  king  of  Great  Britain's  attorney-general  expressly  recog- 
nised in  ir93  the  doctrine  of  electUn  to  be  found  in  English  law. 

(/)  All  iiaturalixed  seamen  take  the  oath  to  the  United  States,  and  if 
any  man  has  never  taken  the  oath  he  it  not  deemed  a  citizen. 
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thejr  hare  so  done,  and  therefore  that  they  are  not  proper 
objects  of  the  late  act  of  parliament*'' 

(Signed)        A.  MACDONALD. 

This  opinion  of  the  attorney-general  was  to  affect  persons 
who,  if  foreign,  would  claim  the  protection  of  their  govern- 
ment* On  this  important  opinion  some  interesting  observations 
arise.  The  English  alien  law  partakes  of  the  character  of  a 
penal  statute.  The  oath  of  abjuration  of  the  king  of  Britain 
would  ceruinly  have  determined  Mr.  McDonalds  for  he 
seems  to  have  no  doubt  about  the  right  qfekction.  This  oath 
all  naturalized  seamen  take.  The  oath  of  allegiance  to  the 
United  Suites  would  have  produced  the  same  effect  on  his 
judgment.  This  also  the  naturalization  laws  require.  Both 
these  oaths  are  much  more  than  exercising  civil  functions* 
They  give  to  tiiefoct  of  election  the  utmost  substance*  These 
oaths  are  avowals  before  God  and  man,  with  the  ceremonies 
of  religion  in  due  form  of  law,  diat  the  person  naturalized 
intentionally  elects  to  put  off  one  allegiance  and  to  take  upon 
him  another.  It  is  matter  of  record  and  official  certificate* 
The  avowal  of  becoming  and  being  an  American  subject  is 
not  only  a  real  election,  but  it  b  the  most  deliberate,  the  most 
formal,  the  most  solemn,  the  most  bindiog,  and  the  most 
effectual  election. 


DUELLING. 

.  Court  of  King^s  Bench. 

[There  are  some  parts  of  this  Christian  country y  where  the  follow- 
ing excellent  sentence  pronounced  by  a  judge  in  Ireland  should 
be  read  with  shame  and  confusion  efface.  When  the  laws  of  the 
United  States  against  this  crying  sin  of  the  land,  shall  be  as  well 
executed  as  it  seems  they  are  in  that  country,  we  may  hope  to 
see  a  check  put  to  a  practice  which  degrades  us  below  the  rank 
of  savages.  After  a  few  duellists  shall  have  been  hanged,  the 
sense  of  honour  which  leads  bullies  to  blood  will  be  blunted,  and 
we  shall  find  less  of  the  manners  of  the  cutthroat  and  more  of 
the  gentleman  and  the  christian.] 

DUBLIN,  February  13, 1809. 

The  King  at  the  prosecution  of  Colonel  H*  Browne^  against 

JUanus  Blakcy  esq, 

THE  defendant  being  brought  up  for  judgment,  Mr.  jus- 
tice Day  addressed  him  to  the  following  effect; 

^  Mr.  Manus  Bhke!  You  have  been  tried  and  found  guilty 
upon  an  information  granted  against  you  for  challenging  colo- 
nel Henry  Browne  to  fight  a  duel  with  you,  and  for  endea-. 
vouring  by  opprobrious  and  insulting  language  to  provoke 
that  gendeman  to  send  you  a  challenge;  and  you  now  stand  at 
the  bar  a  convicted  criminal^  awaiting  the  judgment  of  the  law. 
From  the  report  of  the  learned  judge,  who  tried  this  informa- 
tion at  the  last  assizes  of  Gahuiay^  it  appears,  that  on  the  9th  of 
.Spril^  armed  with  a  sword,  you  met  and  stopped  colonel 
Browne  in  the  public  street  oiEyrecourt^  and  addressed  him 
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in  the  following  words:  ^^  You  have  offended  me,  and  I  never 
before  had  an  opportunity  of  speaking  my  mind  to  you^  from 
your  superiority  of  command.  I  am  now  come  here  for  the 
express  purpose  of  demanding  gendemanly  satisfaction  and  a 
meeting.^'  And  upon  the  prosecutor^s  declining  (as  he  ought) 
to  meet  you,  and  reminding  you  of  what  no  virtuous  and  ame- 
uable  subject  can  ever  forget,  that  the  laws  of  the  land  are  fullj 
competent  to  the  redress  of  every  injury,  you  replied  by  call- 
ing him  ^  a  coward  and  a  poltroon,"  and  using  other  expres- 
sions no  less  shocking  to  the  feelings  of  a  gentleman. 

**  Thus,  sir,  you  stand  convicted  of  a  delibehite  design  to 
take  away  the  life  of  a  fellow-creature,  of  a  long-harboured 
purpose  to  commit  murderl  For,  give  it  what  specious  nan»e 
you  please,  it  is  ndt  fashion,  nor  a  false  and  mistaken  sense  of 
honour,  nor  still  the  cry  of  the  worthless  and  the  profligate, 
which  Can  change  the  eternal  and  immutable  nature  of  the 
deed:  the  laws  of  the  land  as  well  as  the  law  of  God  pro-, 
nounce  a  homicide,  committed  in  a  cold-blooded  deliberate 
duel,  to  be  murder.  Nay,  so  strong  and  sacred  a  fence  has 
the  law  cast  round  the  life  of  man,  that  the  mere  discharging 
(though  without  effect)  a  loaded  pistol  at  another,  with  a  de- 
liberate intent  to  kill  or  wound  him,  is  a  felony  of  death;  whe- 
ther it  be  by  a  base  assassyi  skulkingin  cowardly  concealment 
behind  a  hedge,  or  by  an  open  and  manly  duellist  exposing  him* 
self  in  equal  and  mortal  combat,  it  is  a  capital  crime  in  the 
combatants  and  all  their  aiders  and  abettors,  the  law  giving^ 
them  full  credit  for  the  murder  which  they  meditate.  The  po« 
sitions  (however  plain  and  acknowledged)  of  the  crown  law^ 
it  seems  not  unnecessary  at  this  time  to  retrace  upon  the  pub* 
lie  mind,  because  of  certain  compromising  relaxations  which 
appear  of  late  to  have  crept  into  the  subject,  and  which  it  be» 
hoves  this  the  supreme  court  of  criminal  jurisdiction  to  mark 
with  its  most  decided  disapprobation. 

^^  This  crime,  in  the  abstract,  of  the  first  magnitude,  standa 
highly  aggravated  in  your  case.  The  offence  which  you  con* 
ceived  against  yotir  prosecutor  was,  because  he  presumed,  as 
the  superior  officer  of  your  reg^ment^  to  call  you  to  an  account 
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for  professional  delinquency.  Had  that  gentleman  so  far  for- 
got his  public  duty  as  to  have  stooped  to  accept  your  invita- 
tion, he  would  have  been  indeed  the  contemptible  ^^  coward 
and  poltroon"  which  you  were  pleased  to  style  him;  through  a 
dastardly  and  mean  fear  of  ignorant  obloquy,  he  would  have 
forfeited  the  esteem  of  every  virtuous,,  wise  and  enlightened 
individual  in  the  community.  What  must  be  the  condition  of 
every  professional  character  in  the  country,  if  he  shall  hold 
himself  personally  responsible  for  the  manly  and  firm  dis- 
charge of  duty,  often  painful,  always  imperiously  cast  upon  hira 
by  his  situation?  What,  for  instance,  would  become  of  our  pro- 
fession; what  become  of  the  suitor,  whose  interestand  rights  are 
identified  with  those  of  our  profession,  if  a  barrister,  the  mi- 
nister of  truth  and  justice,  shall  not  be  at  liberty  to  unmask,  in 
Strong  and  appropriate  language,  iniquity  and  fraudf  if  an'  ad- 
vocate, the  ornament  and  delight  of  the  bar,  shall  cease  to  feel 
himself  at  perfect  liberty^  without  the  risk  of  vulgar,  crazy 
contumely,  to  hold  up  to  public  abhorrence  the  oppressor's 
wrong?  What  would  become,  sir,  of  your  late  profession; 
what  would  become  of  the  country,  whose  existence  depends 
upon  the  condition  and  temper  of  the  army,  if  a  military  cbm- 
mander  must  balance  for  a  moment  between  personal  security 
and  a  vital  trust,  in  which  the  dearest  interests  of  the  state  are 
deeply  involved.  The  plain  consequence  would  be,  the  triumph 
of  bold  and  daring  guilt;  every  ruffian  would  tread  down  the 
laws  with  impunity;  our  boasted  tribunak  would  be  super- 
seded, and  the  sword  become  the  arbiter  of  right  and  wrong. 
The  inevitable  consequence  would  be,  a  fatal  relaxation  in 
those  great  and  proud  establishments  created  as  indispensable 
for  our  protection;  itl  our  military  force,  whose  vital  principle 
is  strict  and  inflexible  subordination,  without  which  an  army  is 
but  a  rabble,  a  host  of  tumultuary  and  ferocious  janizaries, 
the  derision  of  their  enemies,  and  formidable  only  to  those 
who  pay  them;  that  subordination  and  discipline  by  which, 
not  less  than  their  unconquerable  constancy  and  courage,  the 
British  army  achieved  the  glories  and  the  wonders  of  the  late 
campaign. 
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^^  Sir,  it  18  necessary  to  teach  you,  and  through  yon  to  teach 
the  country,  whose  characteristic  stain  is  a  propensity  to  this 
offence,  that  a  spirit  of  duelling  is  not  to  be  tolerated  in  any 
country  pretending  to  civilization,  but  must  be  beat  down  by 
the  strong  arm  of  the  law. 

*^  The  sentence  of  this  court  is,  that  you  be  imprisoned  for 
six  calendar  months,  and  till  you  find  security,  yourself  in  the 
sum  of  500/.  and  two  sureties  in  250/.  each,  to  be  of  the  peace 
and  good  behaviour  for  seven  years.'' 


REVIEW  OF  OLMSTEAD'S  CASE. 

The  whole  proceedings  in  the  case  of  Olnutead  and  others  v. 
BUtenh6iut^9  executrices,  as  contained  in  documents  on  record 
in  the  coiurts  of  the  United  Sttttes  and  Petm^humiaf  together 
with  the  ai^  of  the  legislature  of  the  stkte  of  Penmytoarda  and 
other  matters  in  relation  to  this  important  subject.  Collected 
and  arranged  hj  Richard  PettrB^  jun.  PMlade^hiai  Published 
by   WilHam  P.  Farrand  and  Co.  1809. 

Report  of  the  case  of  the  commonwealth  of  Penntytvania  ver- 
sus John  Smithj  esq\ure>  marshal  of  the  United  States^  for  the 
district  of  Penntytvania.  Containing  the  speeches  of  the  attor- 
ney-general and  Jared  Ingeraoil^  esq.  on  behalf  of  the  common- 
wealthy  and  WUHam  Lewisy  esq.  on  the  part  of  the  defendant. 
And  also  the  opinion  of  the  honourable  WiUiam  TUghman^  esq. 
chief  justice  of  the  state  of  Penntylvania,  By  a  member  of  the 
bar  of  Philadeifikia.  PhUadelfthia:  Published  by  David  Hogdn^ 
1809. 

A,  report  of  the  whole  trial  of  General  ARchael  Bright  and 
otherS)  before  WaMngton  and  Petert^  in  the  circuit  court  of  the 
United.  States^  in  and  for  the  district  of  Petmtytvaniaj  in  the 
third  circuit;  on  an  indictment  for  obstructing,  resisting,  and 
.opposing  the  execution  of  the  writ  of  arrest,  issued  out  of  the 
district  court  ol  Pennwytvama^  in  the  case  of  Gideon  Olrnatead  and 
others,  against  the  surviving  executrices  of  David  RitterUunue^ 
deceased.  By  Thomaa  Lloyd.  The  arguments  of  counsel,  and 
charge  of  the  judge  revised  by  each  respectively.  Pkiladelfihiat 
Printed  for  P.  Bymej  1809. 
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N  the  25tfa  of  November^  177 5 ^  congress  passed  an  act  for 
the  purpose  of  erecting  tribunals  of  admiralty  jurisdic- 
tion. The  fourth  section  of  this  act  provides,  ^  that  it  be  and 
is  hereby  recommended  to  the  several  legislatures  in  the 
touted  colonies  as  soon  as  possible  to  erect  courts  of  justice, 
or  give  jurisdiction  to  the  courts  now  in  being,  for  the  pur- 
pose of  determining  concerning  the  captures  to  be  made  as 
aforesaid,  and  to  provide  that  all  trials  in  such  case  be  had  by 
q  jury  under  such  fuaSficafions^  as  ta  the  respective  legislar 
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tures 'shall  seem  expedient;^  and  the  sixth  section  provides 
that,  *^  in  all  cases  an  appeal  shall  be  allowed  to  the  congress 
or  such  person  or  persons  as  they  shall  appoint  for  the  trial  of 
appeals,"  Sec. 

On  the  9th  o{  September  1778,  the  state  of  Pennsyharua 
established  an  admiralty  court.  The  trial  by  jury  was  intro- 
duced, and  the  act  provided  that^  the  finding  of  the  jury  shall 
estabUshtheySicty  without  re-examination  or  appeal*"  SecU  & 
The  7th  section  provides  that  **  in  all  cases  of  captures  an  ap* 
peal  from  the  decree  of  the  judge  of  admiralty  shall  be  aDow-^ 
ed  to  the  continental  congress  or  such  person  or  persons  as 
they  may  from  time  to  time  appoint,'*  &c. 

The  British  sloop  Active  was  captured  on  the  high  seas 
in  September  1778,  by  Gideon  Olmstead  and  others,  and 
brought  into  the  port  of  Philadelphia^  where  she  was  libelled 
in  the  court  of  admiralty,  held  before  George  Ross^  esq*  the 
then  judge*  Olmstead  and  the  others  claimed  the  whcde  ves- 
sel and  cargo  exclusively*  But  Thomas  Huston^  commander 
of  the  brig  Convehtion,  a  vessel  of  war  belonging  to  the  state 
of  Pennsylvania^  claimed  a  moiety  for  the  state,  himself  and 
crew;  and  J^ames  Josiah^  master  of  the  sloop  Gerard^  a  pri* 
vate  vesseFof  war,  claimed  for  himself,  owners  and  crew,  a 
fourth  part,  leaving  a  fourth  for  Olmstead  and  his  associates* 
The  ground  of  the  two  latter  claims  was,  that  the  Gerard  and 
the  Convention  were  in  sight  at  the  time  of  the  capture  and 
before  hostilities  between  Olmstead  and  the  crew  of  the  Ac^^ 
tive  had  ceased* 

On  the  (4th  or)  15th  of  November  1778,  the  libels  were  tried 
before  a  jury,  and  a  Verdict  was  rendered,  in  which  no  facts 
werefoundy  by  which  each  of  these  chains  were  recognised 
and  allowed*  Not  being  satisfied  with  this  distribution,  Obn- 
stead  appealed  from  the  decision  to  the  court  of  appeals 
esteblished  by  congress,  in  1777;  and  dft  the  15th  of  the  ensu- 
ing month,  the  decree  of  judge  Ross  was  reversed,  and  the 
whcde  decreed  to  the  appellants;  The  judge  refused  tp  obey 
tlus  reversal,  because-  die  case  had  been  tried  before  him  by 
a  jury,  and  paid  a  moiety  of  the  net  proceeds  of  the  prize 
into  the  treasury  of  Pennsylvania^  taking  a  bond  of  indemnity 
from  David  Rittenhoust^  the  treasurer* 
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The  court  of  appeals  ihereupon  ordered  it  to  be  entered  on  ^ 
record,  that  the  judge  and  marshal  of  the  admiralty  had  abso- 
lutely refused  obedience  to  their  decree,  that  they  were  un» 
willing  at  that  critical  juncture  in  the  public  affairs  to  enter 
upon  any  proceedings  for  contempt,  but  that  they  would  not 
hear  any  appeal  until  their  authority  should  be  so  settled  as  |p 
give  full  efficacy  to  their  decrees  and  process. 

This  court  consisted  of  the  honourable  Olher  Ellsworth^ 
late  chief  justice  of  the  United  States ^  the  honourable  William 
Henry  Drayton^  formerly  chief  justice  of  the  ststtc  oi  South 
Carolina^  and  William  Ellery  and  John  Henry,  jixa*^  both  of 
whom  were.ako  eminent  lawyers.  They  laid  a  staitement  of 
the  whole  proceedings  before  congress,  which  was  referred  to 
a  committee  of  five,  who,  in  a  brief  report,  at  once  luminous, 
logical,  and  comprehensive,  demonstrated  the  powers  of  con- 
gress and  the  jurisdiction  of  the  court  of  appeals.  They  m» 
gued, 

^  That  no  act  of  any  one  state  can,  or  oug^t  to,  destroy  the 
right  of  appeal  to  congress,  in  the  sense  above  declared. 

*^  That  congress  is,  hy  these  United  States^  invested  with 
the  supreme  sovereign  power  of  war  and  peaces 

^  That  the  power  of  executing  the  law  of  nations  is  essen- 
iaal  to  the  supreme  sovereign  power  of  war  and  peace. 
'  ^  That  the  legality  of  all  captures  on  the  high  seas  must  be 
determined  by  the  law  of  nations. 

^  That  the  authority,  ultimately  and  finally  to  decide  on  all 
paatters  and  questions  touching  the  law  of  nations,  does  re- 
side and  is  vested  in  the  sovereipi  supreme  power  of  war  and 
peace. 

^  That  a  control  by  appeal  is  necessary,  ip  order  to  compel' 
a  just  and  uniform  execution  of  the  law  of  nations. 

^That  the  said  control  must  extend  as  well  over  the  decisiona 
#f  juries  as  judges,  in  courts  for  determining  the  legality  of 
captures  on  the  sea;  otherwise  the  juries  would  be  possessed  of 
the  ultimate  supreme  power  of  executing  the  law  of  natipnaf 
m  all  cases  of  clotures;  and  might  at  any  time  exercise  the 
same  in  such  manner  as  so  prevent  die  possibility  of  beipg 
concroUed;  a  construction  which  involves  mi^iy  inconveniences 
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and  absurdities,  destroys  an  essential  part  of  the  power  of 
war  and  peace,  intrusted  to  congress,  and  would  disable  the 
congress  of  the  United  States  from  pving  satisfiEurtion  to 
foreign  nations,  complaining  of  a  violation  of  neutralities,  of 
treaties,  or  other  breaches  of  the  law  of  nations;  and  would 
enable  a  jury  in  any  one  state  to  involve  the  United  States  in 
hostilities;  a  construction,  which,  for  these  and  many  other 
reasons,  is  inadmissible. 

'^  liiat  this  power  of  controlling,  by  appeal,  the  several  ad* 
miralty  jurisdictions  of  the  states,  has  hitherto  been  exercised 
by  congi^ess,  by  the  medium  of  a  committee  of  their  own 
members. 

*<  Sesolvedj  That  the  committee,  before  whom  was  deter- 
mined the  appeal  from  the  court  of  admiralty,  for  the  state  of 
Pennsyhanioy  in  the  case  of  the  sloop  Active^  was  duly  consti- 
tuted and  authorised  to  determine  the  same. 

^  Sesohedj  That  the  said  committee  had  competent  juris- 
diction to  make  thereon  a  final  decree,  and  therefore  their  de- 
cree ought  to  be  carried  into  execution." 

The  third  resolution  contidned  a  request  to  the  legislature 
to  appoint  a  committee  to  confer  upon  the  subject  with  a  com- 
mittee of  congress.  Instead  of  complying,  the  legislature 
haughtily  passed  an  act,  29th  November  1779^  directing 
George  Ross^  esq.  to  pay  over  the  whole  proceeds  to  David 
Itittenhouse^  captain  Houston  and  captain  Josiak. 

We  next  find  Obnstead  in  the  common  pleas  of  Lancaster^ 
suing  the  executors  of  judge  Ross^  where  he  obtained  a  judg- 
ment by  default;  in  consequence  of  which  the^  executors  in- 
stituted an  action  against  Rittenhause.  This  case  is  fiilly  re- 
ported in  2  Hollas  160.  The  judges  delivered  dieir  opinions 
seriatim  in  favour  of  the  defendants. 

Here  the  case  rested  until  the  year  1803,  when  Obnstead 
and  his  associates,  relying  upon  a  decision  in  the  supreme 
court  of  the  United  States^  3  Dattas  54.,  that  the  district  courts 
of  the  United  States  have  authority  to  carry  into  execudon 
the  decrees  of  the  court  of  appeak,  appointed  by  congress 
under  jdie  old  confederation,  filed  his  libel  in  the  district 
^.court  of  Pennsyhania.  In  this  libel  they  prayed  that  Mrs* 
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Sergeant  and  Mrs.  WaterSy  daughters  and  executrices  of  Mr. 
Rittenhouscy  might  be  cited  to  appear  and  produce  an  ac- 
count of  the  moneys  received  by  their  father  from  the  sale  of 
the  Active^  and  finally  to  abide  by  the  future  order,  &c.  The 
decree  of  judge  Peters^  i4th  Jayiiuiry  1803,  was  in  favour  of 
the  libellants.  No  application,  however,  was  made  to  that  court 
for  peremptory  process  against  the  respondents  for  ^some 
years*  Olmstead  had  made  many  ineffectual  appeals  to  the 
legislature. 

On  the  31&t  of  January  1803,  Thomas  M^Kean^  the  then 
governor  of  the  state,  sent  a  message  to  the  legislature  in 
consequence  of  this  decree,. which  he  transmitted.  By  the  in- 
genuity  exercised  in  this  business,  says  governor  M^Kean^ 
'^  an  act  of  congress,"  ^^  an  act  of  the  general  assembly  of  the 
state,"  and  ^*  a  verdict  of  a  jury"  are  held  for  nought:  by  a 
strained  construction,  the  treasurer  of  the  state  is  converted 
into  a  stakeholder,  and  a  sentence  given  in  favour  of  the  libel- 
lants, without  any  summons,  notice  to,  or  hearing  of  the  com- 
m6nwealth  of  Pennsylvania^  the  other  only  real  party,  &c. 

Such  is  the  language  of  the  governor  in  this  message.  To 
his  conduct,  as  has  been  observed,  may  be  traced  all  the  diffi-' 
culties  which  have  occurred.  The  governor  seems  to  have 
forgotten  that  in  admiralty  proceedings  all  persons  are  par- 
ties, and  that  therefore  the  state  was  a  party  even  without 
notice.  If  a  party  does  not  condescend  to  intervene  for  his 
interest,  the  court  will  let  him  take  the  consequences  of  his 
obstinacy.  It  is  untrue  that  the  state  had  no  notice,  if  we  may 
credit  judge  Peters^  who  is  corroborated  by  the  internal  evi- 
dence which  is  furnished  by  this  very  message.  Judge  Peters 
says,  ^^  the  governor  on  every  occasion,  and  the  attorney  gene- 
ral often,  as  I  was  led  to  believe,  had  repeated  notice,  during 
the  pendency  of  the  suit;  not  only  through  the  real  party  re- 
spondents, [the  executrices]  but  on  one  occasion,  and  one  is 
sufficient  to  repel  this  charge  if  there  were  no  others,  the  at^ 
torney-genend  came  into  court,  accompanied  by  the  counsel 
for  the  respondents,  and  it  was  desired  by  the  latter  in  his  pre- 
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sence,  that  no  proceedings  should  be  hud,  until  the  meeting 
of  the  legislature;  and  this  request  was  granted.  The  reason 
assigned  for  this  request  was,  that  the  delay  would  enable  the 
governor,  to  whom  intelligence  was  then  agreed  to  be  ^ven, 
to  lay  the  matter  before  the  legislature.  Peters^  J-  on  award' 
ing  the  att  chment. 

In  Rhode- Island^  appeals  were  expressly  prohibited  in  cases 
where  there  had  been  a  trial  by  jury.  And  yet  this  same  go- 
vernor M^Kean  did  sit  as  president  of  the  court  of  appeals  in 
the  case  of  the  schooner  Two  Brothers^  and  signed  the  decree 
of  reversal  of  a  decree  rendered  upon  the  verdict  of  a  jury  in 
the  state  court! 

I  cannot  omit  noticing  another  inconsistency  in  judge 
M^'Kean.  When  the  2d  section,  article  3d  of  the  constitution 
was  under  discussion  in  the  convention  of  Pennsylvania^  and 
it  was  inferred  that  the  trial  by  jury  was  not  secured,  he  ob- 
served that  ^'  it  was  a  subject  of  amazement  to  him,  to  hear 
gendemen  contend  that  the  verdict  of  a  jury  should  be  with- 
out revision  in  all  cases.  Juries  are  not  infallible  because  they 
are  twelve  in  num'ber.  When  the  law  is  so  blended  with  the 
fact^  as  to  be  almost  inseparable,  may  not  the  decision  of  a 
jury  be  erroneous?"  And  yet  in  Olmstead^s  case,  a  verdict  of  a 
jury  was  held  to  be  of  such  importance  that  it  could  not  be 
revised! 

An  act  was  passed,  2d  of  April  1803,  authorizing  the  go- 
vernor to  direct  the  attorney-general  to  demand  the  money 
from  the  executrices  or  to  bring  suit  against  them  in  case  of 
their  refusal.  The  governor  was  also  authorized  ^'  to  protect 
the  just  rights  of  the  state,  in  respect  of  the  premises,  by  any 
further  means  or  measures  that  he  may  deem  necessary  for 
the  purpose,  and  also  to  protect  the  persons  and  properties  of 
the  said  Elizabeth^Sergeant  and  Esther  Waters  from  any  pro- 
cess whatever  issued  out  of  any  federal  court,  in  consequence 
of  their  obedience  to  the  requisition"  made  by  the  attorney- 
general,  and  also  ^^  in  the  name  of  this  commonwealth  to 
give"  them  ^^  a  sufficient  instrument  of  indemnification." 

On  the  29th  of  May  1807,  Mrs.  Sergeant,  and  Mrs.  Waters 
filed  a  suggestion  in  the  district  court,  reciting  this  act  at 
length.  They  further  stated,  that  being  required  by  the  pro- 
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per  audiority  to  pay  into  the  treasury  the  moneys  admitted  to 
have  been  received  as  executrices  of  David  Rittenhouse^  in 
manner  aforesaid,  they  had  paid  the  same  into  the  treasury. 
That  the  money  came  to  the  hands  of  Mr.  Rittenhouse  as  the 
treasurer,  as  appears  by  his  bond,  and  that  the  decree  of  the 
court  was  pronounced,  so  far  as  respected  the  rights  and  ju- 
risdiction of  the  state  ex  parte  and  without  jurisdiction.  This 
was  the  first  intimation  that  was  ever  made  to  the  court  of 
the  claim  on  behalf  of  the  state. 

Compulsory  process  against  the  executrices  was  then  de- 
manded on  behalf  of  Oltnstead^  but  judge  Peters^  being  fear- 
ful of  embroiling  the  government  of  the  United  States  and  that 
of  Pennsylvania^  and  being  desirous  of  having  his  own 
opinion  corroborated  by  that  of  the  supreme  court  of  the 
United  States,  refused  to  grant  it:  and  alleged  these  reasons, 
inter  alia,  in  his  return  to  a  mandamus  issued  from  that 
tribunal. 

At  the  February  sessions,  1809,  this  return  was  argued, 
and  a  peremptory  mandamus  was  ordered. 

On  the  27th  of  February  1809,  Simon  Snyder  the  governor 
of  Pennsyhania,  sent  a  message  to  the  legislature,  informing 
diat  body  of  the  peremptory  mandamus,  and  that  he  was 
making  arrangements  to  call  out  a  portion  of  the  militia  in 
order  to  protect  the  persons  and  property  of  the  executrices,' 
against  any  process  which  might  be  issued  in  consequence  of 
the  mandamus.  On  the  same  day  he  issued  his  orders  to 
JM&chael  Bright,  a  militia  general,  directing  him  to  call  out  a 
portion  of  the  militia. 

The  senate  and  lower  house  immediately  passed  resolutions 
on  the  subject,  the  tendency  of  which  was  to  inflame  the 
minds  of  the  people  and  strengthen  the  seeds  of  rebellion 
which  had  been  sowed  by  governor  M^Kean  and  were  now 
nurtured  by  his  successor. 

On  the  24th  of  March  1809,  the  marshal  received  the  at- 
tachment against  the  persons  of  the  executrices,  and  on  the 
25th  he  was  prevented  from  serving  the  process  by  the  sol- 
diers of  Bright.  On  the  15th  of  April,  the  marshal  eluded  the 
vigilance  of  these  redoubtable  protectors  and  executed  his 
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process  upon  Mrs.  Sergeant.  On  the  17th  a  writ  of  habeas 
corpua  was  issued  from  the  supreme  court  of  Penjuyhania 
upon  the  petition  of  Mrs.  Sergeant^  directed  to  jfQhn  Smith  the 
^marshal,  commanding  him  to  shew  cause,  &c.,  why  Mrs.  Ar- 
geant  should  not  be  released.  The  marshal  returned  the  writ 
of  attachment  from  the  district  court,  and  the  chief  justice  de- 
cided that  the  party  was  legally  detained  in  custody.  In  con- 
sequence of  this  decision  the  money  was  paid  to  ObnHead  and 
Mrs.  Sergeant  released  from  custody 

The  next  step  in  this  business  was  the  arrest  of  Bright  and 
his  associates,  who  had  so  ably  defended  ^^  the  just  rights  of 
the  state"  against  the  marshal.  At  the  April  term  1809  they 
were  indicted  under  the  twenty-second  section  of  the  act  of 
congress  of  April  1790,  in  the  circuit  court  for  the  district  of 
Pennsylvania^  for  obstructing  the  process  of  the  court.  It  is 
scarcely  necessary  to  add  that  they  were  found  guilty.  Bright 
was  sentenced  to  an  imprisonment  of  three  months  and  a  fine 
of  two  hundred  dollars.  The  sentence  pronounced  upon  his 
companions,  eight  in  number,  was,  one  month's  imprisonment 
and  fifty  dollars^  fine  each. 

This  very  important  conflict  has  at  length  been  terminated 
in  the  complete  triumph  of  the  laws  and  the  utter  defeat  and 
mortification  of  those  who,  from  ignorance  or  obstinacy,  op- 
posed their  execution.  For  several  years  past  the  councik  of 
Pennsylvania  have  been  managed  by  mischievous  minds.  Not 
only  their  legislative  body,  but  the  great  mass  of  the  people 
have  nourished  a  spirit  of  hatred  towards  the  wholesome 
provisions  of  the  common  law,  generally,  and  to  the  federal 
judiciary,  in  particular,  which  has  justly  excited  the  fears  of 
all  well  disposed  men.  We  have  sheivn  in  the  preceding  nar- 
ration that  the  honour  of  originating  this  rebellion  belongs  to 
governor  M^Kean;  but  he  had  an  able  coadjutor  in  the  person 
of  his  successor,  who  being  known  to  be  an  honest  pains-taking 
mechanic  was  elevated  to  the  gubernatorial  chair.  Reasonable 
men,  those  who  regarded  the  union  of  these  states  as  the 
anchor  of  political  safety,  and  the  supremacy  of  the  laws  as  the 
trident  by  which  every  thing.dear  was  to  be  protected,  shud- 
X  dered  al  the  sight  of  .a  powerful  state  arrayed  in  arms,  under 
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the  sanction  of  legislative  authority^  to  oppose  the  execution 
•of  a  judicial  decision.  That  the  seat  of  this  insurrection  should 
have  be^  in  the  streets  of  our  largest  city:  that  in  the  face 
of  day  the  marshal  of  the  district  should  be  braved  by  eight 
obscure  men  of  no  influence,  no  consideration  in  society, 
headed  by  a  man  in  no  respect,  scarcely,  their  superior:  that 
he  should  have  been  obliged  to  scale  the  fence  of  a  back  yard 
and,  weasel-like,  steal  into  a  house  to  serve  his  process,  when 
he  should  have  put  himself  at  the  head  of  the  body  of  the 
district — ^these  circumstances  throw  a  deeper  shade  on  the 
melancholy  picture  which  we  now  contemplate.  Although  it 
may  not  be  stricdy  within  the  subject,  we  cannot  help  saying 
that  they  add  one  more  to  the  many  arguments  against  the 
removal  of  the  seat  of  government  to  this  place.  The  archives 
of  our  public  documents  and  the  persons  of  our  rulers  would 
not  be  safe,  where  a  rebellion  against  the  laws  can  be  sup- 
ported by  nine  men.  The  political  as  well  as  moral  principles 
of  the  community  must  be  sadly  corrupted,  if  the  marshal  dare 
not  crush  the  ostensible  opposition  by  the  power  of  z  posse 
comitatus*  For  the  honour  and  the  safety  of  the  city  we  could 
have  wished  that  the  attachment  had  been  publicly  ser\*ed. 
It  would  have  been  a  terror  to  others  in  like  case  offending. 
Justice  does  not  enforce  her  decrees  by  stealth.  She  delights 
ia  the  noon-tide  glare  of  day,  where  every  action  can  be 
scrutinized. 

The  first  of  the  abovementioned  pamphlets  is,  as  its  title 
imports,  a  mere  transcript  frim  the  records  of  the  different 
courts  in  which  Olmstead  endeavoured  to  obtain  his  money 
and  other  papers  connected  with  the  business. 

The  second  contains  what  appears  to  be  a  very  imperfect 
report  of  the  arguments  before  chief  justice  Tilghman  on  the 
habeas  corpus*  From  our  personal  knowledge  of  the  gentle- 
men who  argued  the  case  we  are  confident  that  great  injustice 
has  been  done  to  them,  and  we  shall  therefore  take  *^  no 
note"  of  what  is  here  ^^  set  down  to  them,"  that  we  may 
have  the  more  room  for  the  perspicuous  opinion  of  the  chief 
jusuce. 
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^*  If  I  order  -Mrs.  'Sergeant  to  be  discharged,  it  must  be  ber 
cause  the  court  of  the  United  States  has  proceeded  in  a  case  in 
which  it  had  no  jurisdiction.  If  it  had  jurisdiction,  I  have  no 
right  to  inquire  into  its  judgment  or  interfere  with  its  process* 
But  the  counsel  of  0/m«f^6M/ have  brought  forward  apreliminary 
question,  whether  I  have  a  right  to  discharge  the  prisoner 
even  if  I  should  be  clearly  of  opinion,  that  the  district  court 
had  no  jurisdiction*  I  am  aware  of  the  magnitude  of  this 
question,  and  have  given  it  the  consideration  it  deserves* 
My  opinion  is,  with  great  deference  to  those  who  may  enter- 
tain  different  sentiments,  that  in  the  case  supposed  I  should 
have  a  right  and  it  would  be  my  dtity  to  discharge  the  priso- 
ner. This  right  flows  from  the  nature  of  our  federal  constitu- 
tion, which  leaves  to  the  several  states  absolute  supremacy,  in 
all  cases  in  which  it  is  not  yielded  to  the  United  States.  This 
sufficiently  appears  from  the  general  scope  and  spirit  of  die 
instrument. 

"  The  United  States  have  no  power,  legislative  or  judicial, 
except  what  is  derived  from  the  constitution.  When  these 
powers  are  clearly  exceeded,  the  independence  of  the  states, 
and  the  peace  of  the  union  demand  that  the  state  courts 
should,  in  cases  brought  properly  before  them,  give  redress. 
There  is  no  law  which  forbids  it;  their  oath  of  office  exacts  it, 
and,  if  they  do  not,  what  course  is  to  be  taken?  We  must  be 
reduced  to  the  miserable  extremity  of  opposing  force  to  force, 
and  arraying  citizen  against  citizen;  for  it  is  vain  to  expect 
that  the  states  will  submit  to  manifest  and  flagrant  usurpa- 
tions  of  power  by  the  United  States^  if  (which  God  forbid) 
they  should  ever  attempt  them.  If  congress  should  pass  a  bill 
of  attainder,  or  lay  a  tax  or  duty  on  articles  exported  from 
any  state,  (from  both  which  powers  they  are  expressly  ex- 
cluded,) such  laws  would  be  null  and  void,  and  all  persons 
who  acted  under  them  would  be  subject  to  actions  in  the  state 
courts.  If  a  court  of  the  United  States  should  enter  judgment 
against  a  state  which  refused  to  appear  in  an  action  brought 
against  it  by  a  citizen  of  another  state,  or  of  a  foreign  state, 
such  judgment  would  be  void^  and  all  persons  who  act  under 
it  would  be  trespassers.  These  cases  appear  so  plain  that  they 
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win  hardly  be  disputed:  it  is  only  in  considering  doubtful  cases 
that  our  minds  feel  a  difficulty  in  deciding;  but,  if  in  the  plain- 
est case  which  can  be  conceived,  the  state  courts  may  declare 
a  judgment  to  be  void^  the  principle  is  established.  But  while 
I  assert  the  power  of  state  courts,  I  am  deeply  sensible  of  the 
necessity  of  exercising  it  with  the  greatest  discretion.  Woe  to 
that  judge  who  rashly  or  wantonly  attempts  to  arrest  the  au- 
thority of  the  United  States;  let  him  reflect  affain  and  affain 
before  he  declares  that  a  law  or  a  judgment  has  no  validity* 
The  counsel  for  Mrs.  Sergeant  have  with  great  candor  and 
propriety,  admitted,  that  when  there  is  reasonable  cause  for 
doubtj  that  doubt  should  be  decisive  in  favour  of  the  judgment 
in  question.  The  same  principle  has  been  adopted  by  the 
judges  of  the  supreme  court  of  the  United  States^  and  of  our 
own  state,  when  questions  concerning  the  validity  of  laws 
have  come  before  them,  and  it  has  my  hearty  approbation. 

^^  Having  disposed  of  the  preliminary  question,  I  will  now 
consider  the  point  of  jurisdiction.  If  the  district  court  had  no 
jurisdiction,  it  must  either  be  on  account  of  the  subject  of  the 
suit,  or  the  persons  who  were  parties.  I  will  examine  them 
separately.  The  subject  is  a  matter  of  prize,  which  arose  be-« 
fore  the  adoption  of  the  present  constitution.  By  the  2d  sec- 
tion of  the  3d  article  of  the  constitution,  the  judicial  power  of 
the  United  States  extends  ^^  to  all  cases  of  admiralty  and  ma- 
ritime jurisdiction."  These  expressions  comprehend  all  cases 
which  had  arisen  or  which  should  arbe;  and  it  was  no  doubt 
the  intent  to  comprehend  them;  because  otherwise,  all  antece- 
dent cases  would  have  been  left  unprovided  for.  I  believe  this 
construction  has  tmiversally  prevailed,  nor,  has  it  been  ques- 
tioned in  the  course  of  the  argument  in  this  case.  It  appears 
then,  that  the  subject  of  the  libel  is  direcdy  within  the  juris** 
diction  of  the  court,  being  a  matter  of  admiralty  jurisdiction. 
It  is  unnecessary  for  me  to  give  any  opinion  concerning  the 
right  of  the  old  court  of  appeals  to  reverse  the  decision  of  ju^ 
ries,  contrary  to  the  provisions  of  the  act  of  assembly  oi  Penn- 
sylvania^ under  which  the  state  court  of  admiralty  was  insti- 
tuted. That  is  the  point  which  occasioned  so  much  jealousy 
and  heartburning  between  several  of  the  states  and  the  old 
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congress;  it  divided  the  opinions  of  many  men  of  unquestiona* 
ble  talents  and  integrity,  and  certainly  was  a  question  of  no 
small  difficulty/  But  the  state  of  Pennsylvania  having  ratified 
the  present  constitution,  did  thereby  virtually  invest  the  courts 
of  the  United  States  with  power  to  decide  this  controversy. 
They  have  decided  it,  and  being  clearly  within  their  juris- 
diction, I  am  not  at  liberty  to  consider  it  as  now  open  to  dis- 
cussion* The  supreme  court  of  the  United  States  has  more 
than  once  decided,  that  the  old  court  of  appeals  had  the  power 
to  reverse  the  verdicts  of  juries,  notwithstanding  the  law  of 
any  state  to  the  contrary.  From  the  establishment  of  this  prin- 
ciple, it  irresistibly  results,  that  Gideon  Olmstead  and  hb  as* 
sociates  were  entitled  to  the  whole  proceeds  of  the  Active  and 
her  cargo,  and  may  pursue  them  into  whatever  hands  they 
have  fallen,  unless  indeed  they  have  fallen  into  the  hands  of 
persons  not  .subject  to  an  action  in  the  courts  of  the  United 
States.  This  leads  me  to  the  question  concerning  the  parties 
to  the  suit,  the  only  question  which  has  appeared  to  me  toi>e 
of  real  difficulty,  and  which  I  was  pleased  to  hear  argued  with 
great  force  and  candor  by  the  counsel  for  Mrs.  Sergeant.  It 
is  declared  by  the  11th  article  of  the  amendments  of  the  con- 
stitution,  that  ^  the  judicial  power  of  the  United  States  fAaSHi 
not  be  construed  to  extend  to  any  suit  in  law  or  equity,  com- 
menced or  prosecuted  against  any  one  of  the  United  States^ 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state.'  The  record  in  this  case  shews  a  suit  between 
citizens  of  Connecticut  and  citizens  of  Pennsylvania*  It  ia 
therefore  not  within  the  words  of  the  amendment.  But  it  is 
contended,  that  although  not  within  the  wonis,  it  ia  within  the 
spirit,  because  the  suit  is  brought  against  persona  represent- 
ing an  officer  of  the  state,  who  received  the  property  in  ques- 
tion for  the  use  of  the  state.  There  is  weight  in  the  observa- 
tion, that  the  inconvenience  would  be  very  great,  if  the  plain- 
tiff in  any  action  might  by  an  evasion^  by  substituting  the 
officer  of  the  state  in  the  place  of  the  state^  compel  the  state  to 
abandon  its  property  or  contest  it  in  the  courts  of  the  United 
States*  In  a  case  so  circumstanced,  the  argument  would  be 
very  powerful  against  the  jurisdiction  of  the  federal  courts. 
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But  I  cannot  say,  judging  from  the  facts  judicially  disclosed 
to  me,  (which  are  all  that  I  can  judge  from)  that  the  present 
case  is  so  circumstanced.  The  certificates  were  certainly  paid 
to  Mr.  Rittenhouse^  as  treasurer  of  the  state.  But  it  is  equally 
certain,  that  neither  he  nor  his  representatives  since  hia 
death,  did  deposit  them  in  the  treasury  of  Pennsylvania;  on 
die  contrary,  they  were  invested  by  him  in  a  new  fund  in  his 
own  name,  and  it  appears  by  his  written  memorandum,  that 
he  did  not  consider  them  as  the  property  of  the  state,  but  his 
own  property,  until  the  state  should  give  him  a  certain  indem- 
nification, which  was  never  given.  If  this  evidence  is  not 
strong  enough  to  shew  that  the  certificates  and  money  were 
not  in  the  possession  of  the  state,  it  acquires  an  additional 
strength,  difficult  to  resist,  from  the  circumstances  tated  in  the 
answer  o(  Eiizabeth  Sergeant  and  Esther  Waters^  "  that  they 
had  refused  to  deliver  them  to  the  treasurer  of  the  9tate, 
although  expressly  required  so  to  do.''  Whether  the  conduct 
of  Mr.  Rittenhouse  and  his  executrices  was  right  or  wrong 
is  not  the  point  now  to  be  inquired  into.  The  fact  is  that  they 
did  withhold  the  certificates  and  interest  money  from  the 
treasury^  until  after  the  final  decree  of  the  district  court. 
Their  paying  it  afterwards  cannot  affect  the  question  of  ju- 
risdiction. How  then  does  the  case  stand?  The  property  of 
these  certificates  and  interest  money  was  irrevocably  vested 
in  Olmstead^  &c.,  by  the  decree  of  the  former  court  of  appeals, 
which  the  supneme  court  of  the  United  States^  since  the  adoption 
of  the  present  constitution,  has  decided  to  be  conclusive.  The 
possession  was  not  in  the  state,  and  the  suit  was  not  brought 
against  the  state  Jr  any  of  its  officers.  I  do  not  see  then  how 
it  can  be  maintained,  even  under  a  liberal  construction  of  the 
11th  article  of  the  amendments,  that  the  state  was  2l  party  to 
the  suit  in  the  district  court.  Several  acts  and  resolutions  of 
the  legislature  of  Pennsylvania  were  read  in  the  course  of  the 
argument,  concerning  which  I  am  not  called  upon  to  decide. 
I  exercise  the  right  in  common  with  my  fellow-citizens,  of 
speaking  my  sentiments  on  political  occurrences  in  private 
conversations,  but  it  would  ill  become  me  on  this  occasion  to 
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express  any  opinion  concerning  the  policy  which  die  state  has 
thought  proper  to  pursue.  Whatever  they  have  done,  I  ex« 
tend  to  them  the  same  charity  which  I  ask  for  myself,  the  be- 
lief that  they  have  acted  from  pure  motives*  But  although  I 
say  nothing  concerning  the  policy  of  the  government,  I  may 
be  allowed,  without  impropriety,  to  express  my  anxious  hope, 
that  this  long  continued  controversy  will  be  brought  to  a  ter- 
mination without  any  material  interruption  of  that  harmony 
between  this  state  and  the  United  States  so  essential  to  the 
prosperity  of  both* 

*^  On  the  whole  of  this  case,  I  cannot  say  that  it  clearly  ap- 
pears to  me,  that  the  district  court  of  the  United  States  made 
its  decree  in  a  cause  of  which  it  had  no  jurisdiction.  I  must 
order  therefore  that  Mrs.  Sergeant  remain  in  the  custody  of 
the  marshal.^' 

l*he  third  and  most  important  is  the  trial  of  Bright.  The 
great  point  was  the  jurisdiction  of  the  court  of  appeals,  and 
the  discussion  of  it  necessarily  involved  a  review  of  the  whole 
proceedings.  The  prosecution  was  opened  by  Mr.  Dallas^ 
the  district  attorney.  Mr.  Dallas  says  that  ^^  the  constitutions 
of  the  union  and  of  the  state  must  be  regarded  and  construed 
as  instruments  formed  and  Executed  by  the  same  party,  the 
sovereign  people,  delegating  powers  to  different  agents,  bat 
upon  the  same  trusts  and  for  the  same  uses.'' 

Governor  M^Kean^  who  laid  the  coal  to  the  combustible 
materials  of  which  this  state  is  composed,  and  his  successor, 
who  fanned  it,  were  either  ignorant  of  this  important  truth 
or  wilfully  shut  their  eyes  against  its  force,  flad  they  attended 
to  it  they  never  would  have  put  the  people  in  opposition  to 
laws  of  their  own  creation.  It  was  in  1787  that  the  people  of 
Pennsyhania  gave  their  solemn  sanction  to  a  constitution 
which  they  declared  should  be  **  the  supreme  law  of  the  land,** 
and  in  the  year  1790  that  they  committed  the  exercise  of 
minuter  powers  to  a  government  more  nearly  connected  with 
themselves.  There  are  no  powers  in  these  instruments  at 
variance  with  each  other;  on  the  contrary,  there  is  a  very  nice 
harmony  between  them  and  a  commendable  caution  may  be 
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oteerved  in  the  latter  constitution  not  to  infringe  upon  the 
finmi/er.  The  framers  of  the  former  were  aware  of  the  ab« 
anrditjr  of  erecting  an  imperium  in  imperio;  they  knew  that  if 
^nnayhania  wished  to  avail  herself  of  the  protection  which 
dif  union  afforded,  she  must  submit  to  the  restrictions  of  die 
federal  compact.  No  man  has  a  right  to  enter  my  doors  and 
give  orders  to  my  domestics.  Pennsylvania  entered  the  old 
leag;tte  of  the  British  provinces  in  order  to  aid  in  resisting 
British  oppression  and  tyranny  and  be  protected.  She  then 
resigned  all  powers,  which  are  incident  to  a  sovereignty,  to 
congress*  The  first  and  most  important  ^rogative  of  sove- 
reignty is  that  of  executing  the  laws  of  nations,  and  among 
diose  laws  are  tp  be  found  the  principles  upon  which  the 
lawfulness  of  captures  upon  the  high  seas  are  determined. 
This  state  adopted  the  resolution  of  November  1775  so  far  as 
to  erect  an  admiralty  court,  but  she  did  not  go  further  and 
provide  that  ^^  in  all  cases  an  appeal  shall  be  allowed  to  the 
congress.''  Congress  then  very  properly  say,  it  is  our  right  to 
establish  these  tribunals.  We  allow  you  to  establish  them* 
But  we  must  exercise  a  controlling  authority  in  order  to 
preserve  a  uniformity  of  decision  in  the  different  states,  and 
also  that  we  may  be  able  to  answer  to  other  nations  for  our 
exposition  of  the  public  law.  If  you  adopt  part  of  our  resolu- 
lution  yo\x  must  adopt  the  wholej  if  you  claim  our  protection 
you  must  submit  to  our  laws. 

It  may  not  be  amiss  to  observe  here  that  the  surest  way  to 
protect  the  sovereignty  of  the  states  from  insult  and  to  preserve 
the  confederacy  from  division,  would  be  to  cut  up  the  states 
into  smaller  districts.  If  there  were  not  one  larger  than  Dela- 
ware we  should  be  safer.  As  it  isnow,  a  combination  of  three 
or  four  states  might  give  laws  to  all  the  others.  If  particular 
states  are  permitted  to  increase  in  power  and  their  rebellions 
be  so  quietly  overlooked,  our  constitution  may  be  sent  to  the 
trunkmaker  as  a 

DamnM  paper. 
Black  as  the  ink  that's  on  it: — senseless  bauble! 

To  return  to  the  subject.  The  doctrine  of  Mr.  Dallas  is  to 
be  kept  in  view  thi^ughout  this  discussion,  lest  Dire  may  be 
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led  astray  by  governor  M^'KecaCs  solicitude  for  the  privileges 
of  juries  and  state  independence,  or  governor  Snyder's  ^judi- 
cial usurpation,'^  ^^  judicial  dictation"  and  *^  judicial  vea« 
geance."(m)  The  idea  of  original  compact  will  not  bear  the  teat 
when  compared  with  the  principles  of  a  free  government*  All 
our  constitutions  emanate  from  the  people:  that  of  the  union  is 
expressly  said  to  be  ^  ordained  and  established"  by  thenu 
They  make  no  bargain  because  there  b  no  party  with  whom 
they  can  contract.  We  do  not  use  the  language  of  the  commons 
to  the  first  Charles^  ^^  all  which  they  most  humbly  ^ray  to  be 
allowed^  as  their  rights  and  liberties;"(fi)  nor,  in^he  more 
p<98itive  tone  of  a  subsequent  period,  do  we  ^^  demand  and 
insist  upon  all  the  premises  as  our  undoubted  rights  and 
liberties."(©)  There  is  no  power  here  giving  waA  granting  *^  to 
all,  &c.  the  freemen  of  this  our  realm  these  liberties  follow- 

Having  shewn  that  the  federal  as  well  as  the  state  govern- 
ment, and  that  the  judicial  as  well  as  the  legislative  and 
executive  organs  of  each  government  are  the  work  of  the 
people  themselves,  the  counsel  makes  some  very  proper  re- 
marks on  the  necessity  of  preserving  the  judicial  department 
from  the  encroachments  of  the  coordinate  depiutments.  We 
are  next  presented  with  a  rapid  sketch  of  our  national  career, 
in  which  the  constant  solicitude  of  the  people  to  display  their 
sovereignty,  to  mark  the  boundary  lines  of  the  several  de- 
])artments  of  the  government,  and  to  maintain  the  judicial 
authority,  is  illustrated  in  a  lucid  and  instructive  manner. 

A  statement  of  the  facts  follows;  the  resistance  to  the  mar- 
shal is  next  proved,  and  Mr*  Franklin^  the  attorney-general 
for  the  state,  opens  the  defence.  This  speech^  as  it  is  called, 
would  be  a  very  good  one,  if  length  were  the  criterion  of  ex- 
cellence. It  contains  not  only  almost  all  the  documents  in- 
serted in  hmc  verba^  but  BlacAjttone*a  celebrated  eulogium  on 
the  trial  by  jury,  which  he  had  read  before  without  avail,  to 
judge  TUghman;  about  a  dozen  pages  from  FaUel  and  Marten^ 

(m)  See  his  letter  to  Bright.  (o)  2  Par.  Deb.  26t. 

(fO  8  Pari  Hist.  IpO.  {p)  Magna  Cbarta.. 
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and  several  tolerably  copious  extracts  from  Dalku^s  Reports. 
Now  as  Mr.  Peters  had  published  all  the  documentSi  as  most 
lawyers  possess  Vattel^  Marten  and  D<Ulas^  and  can  repeat 
Biacistam^s  eulogium,  we  really  think  this  pamphlet  should 
have  undergone  die  process  of  winnotving^  an  art  which  was 
once  recommended  to  the  compilers  of  the  ^^  Transacttons  of 
the  American  Philosophical  Society.**  This  process,  which, 
unfortunately  for  the  heads  and  purses  of  modem  readers,  is 
too  litdei  understood,  seems  to  be  the  more  necessaiy  in  the 
present  instance,  as  we  really  cannot  discover  any  relation 
between  the  case  of  a  biscuit  baker  indicted  for  resisting  an 
oiEcer  of  justice,  and  Charlemagne  carrying  fire  and  sword 
through  Saxony^  or  Mahomet  reading  the  Koran  in  the  deserts 
of  Asia  and  Afrtca.(q)  It  is  true  we  have  had  something  like 
decrees  of  councils  and  papal  bulls,  and  something  too  like 
people  setting  themselves  up  for  judges  of  the  lhcaAthualpay(r) 
without  right  or  ability  to  perform  the  task;  but  we  do  contend, 
with  all  deference  to  the  attomey*general  and  die  reporter 
of  his  speechy  that  we  could  have  dispensed  with  these  things 
in  the  present  form.  We  lament  the  insertion  of  so  much 
extraneous  matter  the  more,  because  it  seems  to  have  pre- 
vented the  counsel  from  inserting  his  argument  on  those  very 
points  where  we  wished  to  hear  him.  For  instance,  a  very 
important  part  of  the  argument  is  dismissed  in  this  way: 

^  [Here  Mr.  Franklin  went  into  a  full  enumeration  of  the 
powers  granted  to  congress  and  those  reserved  to  the  several 
states,  and  ^A^w^i/that  the  right  [of]  appeal  not  being  granted 
to  congress,  congress  could  not  legally  exercise  it.]" 

Perhaps  we  may  congratulate  ourselves  that  the  constitution 
itself  was  not  spread  upon  the  record,  as  well  as  the  instruc- 
tiotis  to  the  delegates  in  the  old  continental  congress,  in  order 
to  illustrate  these  powers. 

Another  point  was,  that  the  moment  the  money  came  into 
the  hands  of  Mr.  Rittenhouse^  as  treasurer,  it  was  in  the 
coffers  of  the  state;  and  of  Mr.  Franklirfs  argument  we  only 
Icam  that  he  ^  discussed  this  point  at  considerable  length,  in 

(y)  Pag«  §5.  (f )  Figc  82.' 
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order  to  prove  the  truth  of  his  posittom"  (p.  61  •)  After  wmding 
through  Mr.  M^KeatCs  message  to  the  leg^lature  and  the 
ivhok  of  the  law  authorising  him  ^  to  protect  the  just  rights 
of  the  state,"  we  are  informed  (p.  75.)  that  Mn  F.  took  up  the 
act  of  congress,  and  endeavoured  to  prove  that  it  could  not 
apply  to  the  defendants.  But  we  are  again  in  the  dark  as  to 
his  manner  of  proving  this  position,  excepting  the  extracts 
fxoxEL  Marten  and  Dallas  which  we  have  before  mentioned,  and 
which  are  vastly  to  the  point. 

We  have  no  desire  to  place  Mr.  Franklin  in  a  ridiculoufl 
light;  but  as  all  the  speeches  are  said  to  be  revised  by  the 
counsel,  we  think  of  the  fifty  pages  which  are  here  given  as 
his  speech  he  should  have  expunged  the  forty-five  of  docu- 
ments which  were  already  before  the  public,  and  irrelevant 
extracts  from  very  common  books.  We  should  then  have  had 
some  other  evidence  of  the  ^^  just  rights  of  the  state"  than  the 
messages  of  her  own  governors  and  the  resolutions  or  acts  of 
her  own  legislators. 

We  rejoice  to  meet  Mr.  Dallas  again  (p.  90.)  reviewing  the 
evidence  and  assigning  the  general  reasons  in  support  of  hb 
case.  His  address  to  the  jury  is  divided  into  three  distinct 
propositions.  He  contends, 

1st,  That  the  congressional  court  of  appeals  had  jurisdiction 
to  affirm  or  to  reverse  the  sentence  of  the  admiralty  court  of 
Pennsylvania  in  the  case  of  the  sloop  Active* 

2d,  That  the  district  court  of  Pennsylvania  had  juriadiction 
to  enforce  the  final  decree  of  the  court  of  appeals,  and  that 
such  jurisdiction  was  not  affected  by  the  amendment  of  the 
constitution,  which  provides  ^^  that  the  judicial  power  of  the 
United  States  ^hsSl  not  be  construed  to  extend  to  any  suit  iii 
law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States^  by  citizens  of  another  state,  or  by  citizens  or 
stibjects  of  any  foreign  state." 

3d,  That  th^  act  of  assembly  of  the  Sd  Aptil  1603  and  the 
orders  of  the  ^vtmot.ot  Pennsyhania  for  calling  out  the 
militia,  afford  no  justification  to  die  defendants  for  the  com- 
mission of  the  oiEonce  with  which  they,  are  charged  in  the 
indictment. 
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We  have  not  room  to  folio  v  Mr.  Dallas  through  his  aUe, 
comprehensive  and  convincing  argument  We  would  not 
injure  it  by  extracts.  It  displays  the  brilliant  mind  of  the 
rhetorician  and  the  lucidua  ordo  of  the  pleader.  It  contains  no 
pernicious  doctrines  at  which  the  patriot  n^ay  tremble,  bat  it 
is  throughout  the  able  expounder  of  the  leptimate  principles 
of  order  and  government. (t)  Mr.  Dallas  was  followed  by  Mr. 
hgersoUf  who  is  stated  to  have  been  retained  hiy  the  common^ 
wealth  to  assist  the  attorney-general  in  the  defence.  It  is  here 
that  we  must  seek  the  substantial  grounds  upon  which  the 
defendants  rested.  Mr.  IngersoU  inquires^ 

1st,  Had  the  federal  court  jurisdiction  in  the  wntoi  Gideon 
Olmstead  against  Mrs.  S.  and  Mrs.  IV.  to  determine  on  the 
claims  and  interests  of  the  state  of  Pennsyheniaf 

3d,  Is  the  process  of  a  court  not  having  jurisdiction  voidable 
ariy,  or  iteolutely  void;  and  may  it  be  resisted  by  force? 

These  questions,  particularly  the  latter,  are  discussed  with 
great  ingenuity,  and  the  student  will  derive  much  instruction 

from  Mr.  IngersfiW^s  defence.  Mr.  Dallas  made  a  brief  reply% 

• 

(#)  We  speak  ^th  the  more  pkasure  of  Mr.  Dollars  exertions  in  this 
sise.  becante  we  rejoice  to  contemplate  a  mind  which  we  admire  di- 
rected to  a  proper  end.  We  have  been  censured  for  the  manner  in  wbLcJi 
this  gentleman's  name  was  introduced  in  a  former  number  of  this  youmai, 
and  the  displeasure  of  some  was  manifested  in  a  more  pointed  manner  than 
by  mere  wtyrds.  To  the  advice  of  others  the  editor  will  always  listen  with 
thsfc  fespect  which  becomes  his  youth  and  his  situation:  but  those  who  think 
so  meanly  of  him  as  to  suppose  he  will  be  intimidated  from  that  path  whicb> 
his  duty  seems  to  prescribe,  by  the  subtraction  of  a  subscription,  will  find 
themselves  egregiously  mistaken.  He  is  ambitious  to  amass  a  Repertory  in 
which  the  principles,  the  laws  and  usages  of  the  country  may  be  found  and 
the  genius  of  her  most  enunent  characters  illustrated.  At  every  hasaid, 
the  constitution  of  the  country  shall  be  defended,  and  its  rights  asserted^ 
and  its  dignity  protected,  as  far  as  his  feeble  powers  may  enable  him  t» 
perform  so  imporunt  a  duly.  The  report  of  the  trial  of  Nqgiee  (1  Lamx^our. 
177.)  was  derived  fr6m  a  source  of  unquestionable  veracity,  and  the  con- 
duct of  the  district  attorney  appeared  to  merit  tlie  reprehension  which  it 
leceived.  We  have  no  desire  to  enter  into  the  petty  politics  of  the  day.  but 
this  was  a  case  of  no  ordinary  import.  "  The  only  way,"  said  the  gallant 
Kelson,  "  to  argue  with  a  Frenchman,  is  to  knock  him  down."  This  was 
KagU^t  argument,  and  it  were  well  for  us  if  a  portion  of  his  spirit  pervade4 
the  splendid  palacet  at  Wtukingtwn  and  the  calmer  retreat  of  MmdMU^ 
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Judge  Wiuhinffton  delivered  the  opinion  of  the  court  in  the 
following  terms: 

**  Impressed  with  the  magnitude  of  the  questions  which  have 
^been  discussed,  we  could  have  wished  for  more  time  to  deli* 
berate  upon  them,  and  for  an  opportunity  to  commit  to  writing 
die  opinion  which  we  have  formed,  that  it  might  have  been 
rendered  more  intelligible  to  you,  and  less  susceptible  of 
being  misunderstood  by  others.  But  we  could  not  postpone 
the  charge  without  being  guilty  of  the  impropriety  of  suffering 
the  jury 'to  separate  after  the  arguments  of  counsel  were 
closed,  or  of  keeping  them  together  until  Monday;  a  hardship 
which  we  could  not  think  of  imposing  upon  them.  I  shall 
proceed  therefore  to  state  to  you,  in  the  best  way  I  can,  the 
opinion  of  the  court  upon  this  novel  and  interesting  case.  It 
may  not  be  improper  in  the  first  place  to  refresh  your  minds 
with  a  short  history  of  the  transactions  which  have  led  to  the 
offence  with  which  these  defendants  are  charged;  and  to 
consequences  which  might  have  been  of  serious  import  to  the 
nation. 

^  Gideon  OHnsiead  and  three  others,  having  fallen  into  the 
hands  of  the  enemy  during  the  latter  part  of  the  year  1778, 
were  put  on  board  the  sloop  Active  at  Jamaica  as  prisoners  of 
war,  in  order  to  be  conducted  to  New^Torky  whither  this  vessel 
was  destined  with  supplies  for  the  Briiiah  troops.  During  th^ 
voyage,  Olmatead  and  his  companions,  who  had  assisted  in 
navigating  the  vessel,  formed  the  bold  design  of  taking  her 
firom  the  enemy;  in  which,  with  great  hazard  to  themselves, 
they  ultimately  succeeded.  Having  confined  in  the  cabin  the 
officers,  passengers,  and  most  of  the  men,  they  steered  for 
'Some  port  in  the  United  States^  and  had  got  within  five  miles 
of  ^gf  Harbour^  when  captain  Houston^  commanding  the  brig 
Convention^  belonging  to  the  state  of  Pennsylvania,  came  up 
with  them  and  captured  the  Active  as  prize.  The  sloop  was 
conducted  to  Philadelphia^  and  libelled  in  the  court  of  admi- 
ralty established  under  an  act  of  the  legblature  of  that  state. 

Claims  were  filed  by  Olmstead  and  his  associates  for  the 
whole  of  the  vessel  and  cargo,  and  by  James  Josiah^  com* 
mander  of  a  private  anped  vessel  which  was  in  sight  at  the 
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time  of  the  capture  by  Houston^  for  a  proportion  of  the  prize* 
Depositions  were  taken  in  the  cause.  A  jury  was  impanneled 
to  try  iu  The  question  of  fact  was,  whether  the  enemy  was 
completely  subdued  or  not,  by  Olmstead  and  his  companions, 
at  the  time  when  captain  Houston  came  up  with  them.  The 
jury,  without  stating  a  single  fact,  found  a  general  verdict,  for 
one  fourth  to  Olmstead  and  his  associates  and  the  residue  to 
Houston  and  Josiah^  to  be  divided  according  to  law  and  an 
agreement  between  thetn.  From  the  sentence  of  the  court 
upon  this  verdict  Olmstead  appealed  to  the  court  of  appeals  in 
prize  causes,  established  by  congress,  where,  after  a  hearing 
of  the  parties,  the  sentence  of  the  admiralty  court  was  re- 
versed, the  whole  prize  decreed  to  the  appellants,  and  process 
was  directed  to  issue  from  the  court  of  admiralty  commanding 
the  marshal  to  sell  the  vessel  and  cargo,  and  to  pay  over  the 
net  proceeds  to  those  claimants. 

**  The  judge  of  the  court  of  admiralty  refused  to  acknowledge 
the  jurisdiction  of  the  court  of  appeals  over  a  verdict  found  in 
the  inferior  court,  and  directed  the  marshal  to  make  the  sale  and 
to  bring  the  proceeds  into  court.  This  was  done,  and  the  judge 
acknowledged  the  receipt  of  the  money  on  the  marshal's 
return.  In  May  1779  George  Ross^  the  judge  of  the  court  of 
admiralty,  delivered  over  to  David  Rttterthousey  treasurer  of 
this  state,  11,496/.  9s.  9d.  in  loan-office  certificates  issued  in 
his  own  name,  being  the  proportion  of  the  prize-money  to 
which  the  state  was  entitled  by  the  sentence  of  the  inferior 
court  of  admiralty.  Rtttenhouse  at  the  same  time  executed  a 
bond  to  Ross^  obliging  himself,  his  heirs,  executors,  &c.  to 
restore  the  sum  so  paid,  in  case  Ross  should,  by  due  course 
of  law,  be  compelled  to  pay  the  same  according  to  the  decree 
of  the  court  of  appeals.  In  the  condition  of  this  bond,  the 
obligor  is  described  as  being  treasurer  of  the  state,  and  the 
money  is  stated  as  having  been  |>aid  to  him  for  the  use  of  the 
state.  Indents  were  issued  to  Rtttenhouse  on  the  above  certifi- 
cates, and  these  were  afterwards  funded  in  the  name  oi  Rttten- 
house foT  the 'benefit  of  those  who  might  eventually  appear  to 
be  entitled  to  them. 

V0I.IIL  2E 
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"  After  the  death  of  Rittenhouse  these  certificates,  together 
with  the  interest  thereon,  came  to  the  hands  of  Mrs.  Ser* 
geant  and  Mrs.  Waters^  his  representatives.  The  papers  which 
covered  the  certificates  were  indorsed  in  the  handwriting  of 
Mr.  Rittenhouse^  with  a  memorandum  declaring  that  they  will 
be  the  property  of  the  state  of  Pennsylvania  when  the  state 
releases  him  from  the  bond  he  had  given  to  George  Ross^ 
judge  of  the  admiralty,  for  paying  the  fifty  original  certificates 
into  the  treasury  as  the  state's  share  of  the  prize.  No  such 
release  ever  wa^  given.  The  certificates  thus  remaining  in  the 
possession  of  the  representatives  of  Rittefihouse^Oimstead  Sitd 
his  libel  against  them  in  the  district  court  of  Pennsylvania^ 
praying  execution  of  the  decree  of  the  court  of  appeals.  Answers 
were  filed  by  these  ladies,  but  no  claim  was  interposed,  nor 
any  suggestion  made  of  interest  on  the  part  of  the  state,  and 
in  January  1803  the  court  decreed  in  favour  of  the  libellants. 
^^  On  the  second  of  April  in  the  same  year  the  legislature  of 
Pennsylvania  passed  a  law  authorising  the  attorney-general  to 
require  Mrs.  Sergeant  and  Mrs.  Waters  to  pay  into  the  trea^ 
sury  the  moneys  acknowledged  by  them  in  their  answer  in  the 
district  court  to  have  been  received,  without  regard  to  the 
decree  of  that  court;  and  in  case  they  should  refuse,  that  a' 
suit  should  be  instituted  against  them  in  the  name  of  the 
commonwealth  for  the  said  moneys.  The  governor  was  also - 
required  to  protect  the  just  rights  of  the  state  by  any  farther 
measures  he  might  deem  necessary,  and  also  to  protect  the 
persons  and  properties  of  those  ladies  from  any  process  which 
might  issue  out  of  the  federal  court  in  consequence  of  their 
obedience  to  this  requisition,  and  further,  should  give  them 
a  sufficient  instrument  of  indemnification  in  case  they  should 
pay  the  money  to  the  state.  No  further  proceedings  took  place 
in  the  district  court  for  some  time  after  the  passage  of  this 
law. 

*^  And  when,  at  length,  an  application  was  made  for  process 
of  execution,  the  judge  of  that  court,  with  a  very  commen- 
dable degree  of  prudence,  declined  ordering  it,  with  a  view 
to  bring  before  the  supreme  court  of  the  United  States  a 
question  «.o  delicate  in  itself,  and  which  was  likely  to  produce 
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the  most  serious, consequences  to  the  nation*  Upon  the  appli- 
cation of  Olmsteqd  the  supreme  court  issued  a  mandamus  to 
the  judge  of  the  district  court,  commanding  him  to  execute 
the  sentence  pronounced  by  him  in  that  case,  or  to  shew  cause 
to  the  contrary.  The  reasons  for  withholding  the  process 
assigned  in  answer  to  this  writ  not  being  deemed  sufficient  by 
the  supreme  court,  a  peremptory  mandamus  w^b  awarded. 

*^  It  may  not  be  improper  here  to  state,  that  no  person  ap- ' 
peared  in  the  supreme  court  on  the  part  of  the  state,  or  on 
that  of  Mrs.  Sergeant  and  Mrs.  Waters^  and  that  no  arguments 
were  offered  on  the  part  of  Olmstead.  The  idea  which  I 
understand  has  gone  abroad  that  the  mandamus  was  awarded 
upon  the  single  opinion  of  the  chief  justice  is  too  absurd  to 
deserve  a  serious  refutation.  'No  instance  of  that  sort  ever  did 
or  could  occur;  and  in  this  particular  case  I  do  not  recollect 
that  there  was  one  dissentient  from  the  opinion  pronounced. 

**  Process  of  execution  having  been  awarded  by  the  judge  of 
the  district  court  in  obedience  to  the  mandamus^  the  defendant, 
general  Michael  Bright^  commanding  a  brigade  of  the  militia 
of  the  commonwealth  of  Pennsylvania^  received  orders  from 
the  governor  of  the  state  ^^  immediately  to  have  in  readiness 
such  a  portion  of  the  militia  under  his  command  as  might  be 
necessary  to  execute  the  orders,  and  to  employ  them  to  protect 
and  defend  the  persons  and  the  property  of  the  said  Elizabeth 
Sergeant  and  Esther  Waters^  from  and  against  any  process 
founded  on  the  decree  of  the  said  Richard  Peters^  judge 
of  the  district  court  of  the  United  States  aforesaid;  and  in  • 
virtue  of  which  any  officer  under  the  direction  of  any  court  of 
the  United  States  may  attempt  to  attach  the  persons  or  the 
property  of  the  said  Elizabeth  Sergeant  and  Esther  Waters.^^ 
A  guard  was  accordingly  placed  at  the  houses  of  Mrs.  Ser^ . 
geant  and  Mrs.  Waters^  and  it  has  been  fully  proved,  and  is 
admitted,  that  the  defendants,  with  a  full  knowledge  of  the 
character  of  the  marshal  of  this  district,  of  his  business  and 
his  commission,  and  the  process  which  he  had  to  execute 
having  been  read  to  them,  opposed  with  muskets  and  bayonets 
the  persevering  efforts  of  that  officer  to  serve  the  writ,  and, 
by  such  resistance,  prevented  him  from  serving  it. 
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'^  There  is  no  dispute  about  the  facts.  The  defendants  hare 
called  no  witnesses,  and  their  defence  is  rested  upon  the 
lawfulness  of  the  acts  laid  in  the  indictment.  They  justify 
their  conduct  upon  two  grounds.  Ist,  That  the  decree  of  the 
district  court  under  which  the  process  was  issued  was  coram 
nonjudice^  and  to  all  intents  and  purposes  void;  and  2diy^ 
That  though  it  were  ^  valid  and  binding  decree,  still  that  the j 
c^not  be  questioned  criminally  for  acting  in  obedience  to  the 
orders  of  the  governor  of  this  state. 

^  The  decree  of  the  district  court  is  said  to  be  void  for  two 
reasons;  firsts  because  the  court  of  appeals  had  not  power  to 
reverse  the  sentence  of  the  court  of  admiralty  founded  upon 
the  verdict  of  a  jury:  and,  secondly,  because  the  state  of 
Pennsylvania  claims  an  interest  in  the  subject  which  was  in 
controversy  in  the  district  court. 

^^  The  first  question  is,  was  the  decree  of  the  court  of  appeals 
void  for  want  of  jurisdiction  of  the  case  in  which  it  was 
made?  But  first  let  me  ask,. can  this  be  made  a  question  at  the 
present  day  before  this  or  any  other  court  in  the  United 
States?  We  consider  it  to  be  so  firmly  settled  by  the  highest 
judicial  authority  in  the  nation,  that  it  is  not  now  to  be  ques- 
tioned or  shaken.  The  power  of  the  court  of  appeals  to  re- 
examine and  reverse  or  affirm  the  sentences  of  the  courts  of 
admiralty  established  by  the  different  states,  though  founded 
upon  the  verdicts  of  juries,  was  first  considered  and  decided 
in  the  case  of  Doane  v.  Penhallow^  in  the  supreme  court  of  the 
United  States*  The  jurisdiction  of  that  court  to  reexamine 
the  whole  cause,*  as  to  both  law  and  fact,  was  considered  as 
resulting  from  the  national  character  of  an  appellate  prize 
court,  and  not  from  any  grant  of  power  by  the  state  from 
whose  court  the  appeal  had  been  taken.  The  right  of  the  state 
to  limit  the  court  of  appeals  in  the  exercise  of  its  jurisdiction 
was  determined  to  be  totally  inadmissible.  The  same  question 
was  considered  by  the  supreme  court  upon  the  motion  for  the 
mandamus^  and  decided  to  be  settled  and  at  rest.  If  it  were 
necessary  to  give  further  support  to  the  authority  of  these 
cases,  the  opinion  of  the  supreme  court  of  Pennsylvania  in 
Rosses  executors  v.  Rittenhouse^  and  the*  unanimous  opioioQ: 


AND  MISCELLANEOUS  REPERTORY.         221 

of  the  old  congress,  with  the  exception  of  the  representatives 
of  this  state  and  one  of  the  representatives  of  New^yersey^ 
might  be  mentioned.  If  reasons  were  required  to  strengthen 
the  above  decisions,  those  assigned  by  the  committee  of 
congress  upon  the  case  of  the  Active  are  believed  to  be  con- 
clusive. 

"  But  I  think  it  will  not  be  difficult  to  prove  that  the  law  of 
Penruyhania  passed  on  the  ninth  of  September '177%^  esta- 
blishing a  court  of  admiralty  in  that  state,  neither  by  the  terms 
of  it  nor  by  a  fair  construction  of  its  meaning,  was  intended 
to  abridge  the  jurisdiction  of  the  court  of  appeals  in  cases  like 
the  one  under  consideration*  The  words  are,  ^^  that  the  jury 
shall  be  sworn  or  affirmed  to  return  a  true  verdict  upon  the 
libel  according  to  evidence;  and  the  finding  of  the  jury  shall 
establish  the  facts  without  reexamination  or  appeal."  The 
obvious  meaning  of  this  provision  was,  that  if  the  jury  found 
the  facts  upon  which  the  law  was  to  arise,  those  facts  were  to 
be  considered  as  conclusive  by  the  appellate  court,  and  not 
open  to  reexamination  by  the  judges  of  that  court;  the  legis- 
lature thinking  it,  no  doubt,  most  safe  to  entrust  the  finding  of 
facts  to  a  jury  of  twelve  men.  But  what  was  to  be  done  if  the 
jury  found  no  facts,  as  was  the  present  case?  If  the  appellate 
court  were  precluded  from  an  inquiry  into  the  facts,  affirmance 
of  the  sentence  appealed  from  would  be  inevitable.  This 
absurdity  then  followed:  in  all  cases  it  was  necessary  to  im- 
panel a  jury  to  establish  the  facts,  and  in  all  cases^  without 
exception,  the  party  thinking  himself  aggrieved  might  appeal. 
But  in  every  case  where  the  jury  chose  to  find  a  general 
verdict  the  sentence  appealed  from  must  of  necessity  be  af- 
firmed. I  cannot  believe  that  this  was  the  meaning  of  the 
legislature;  and  I  do  not  think  that  the  words  of  the  law  will 
fairly  warrant  such  a  construction. 

^^  Let  me  then  put  the  question  seriously  to  the  jury:  Will 
they  have  the.  vanity  to  think  themselves  wiser  than  all  those 
who  have  passed  opinions  upon  this  important  question  of  law? 
And  will  they  undertake  to  decide  that  those  opinions  vrett 
erroneous?  Miserable  indeed  must  be  the  condition  of  that 
community  where  the  law  is  unsetded  and  decisions  upon  the 
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veiy  point  are  disregarded,  when  they  again  come,  directly 
or  incidentally,  into' discussion.  In  such  a  state  of  things 
good  men  have  nothing  to  hope  and  bad  men  nothing  to  fear. 
There  is  no  standard  by  which  the  rights  of  property  and  the 
most  estimable  privileges  to  which  the  citizens  are  entitled 
can  be  regulated.  All  is  doubt  and  uncertainty  until  the  judge 
has  pronounced  the  law  on  the  particular  case  before  him;  but 
which  carries  with  it  no  authority  as  to  a  similar  case  between 
other  parties. 

*^  But  suppose,  for  a  moment,  against  the  settled  law  upon 
the  point,  that  the  court  of  appeals  had  not  a  power  to  re- 
examine the  verdict  of  the  jury  in  the  case  of  the  Active^  and 
on  that  account  that  the  decree  of  the  district  court  in  oppo- 
sition to  that  of  the  court  of  admiralty  was  erroneous,  it  does 
not  therefore  follow  that  the  district  court  had  no  jurisdiction 
of  the  case  on  which  this  process  issued.  If  erroneous,  it 
could  only  be  reexamined  and  corrected  in  a  superior  court. 
But  if  the  subject  depended  upon  a  question  of  prize  or  no 
prize;  it  was  completely  within  the  cognizance  of  the  district 
court  by  the  constitution  and  laws  of  the  United  States;  the 
former  of  which  grants  to  the  federal  courts,  and  the  latter  to 
the  district  courts,  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction*  This  is  such  a  cause;  and  we  con- 
sider that  circumstance  to  be  decisive  of  the  first  point*  We 
are  happy  upon  this  occasion,  as  we  are  upon  all  others,  to 
coincide  in  opinion  with  the  learned  and  respectable  gentleman 
who  presides  in  the  supreme  judiciary  of  this  state. 

"The  next  ground  of  objection  to  the  jurisdiction  of  the 
district  court  is,  that  the  state  of  Pennsylvania  claimed  an 
interest  in  the  subject  in  dispute  between  the  parties  to  that 
cause. 

*^The  amendment  to  the  constitution  upon  which  this  ques- 
tion occurs  declares  that  ^^  the  judicial  power  of  the  United 
States,shBil  not  be  construed  to  extend  to  any  suit  in  laiv  or 
equity^  c6mmenced  or  prosecuted  against  one  of  the  United 
States^  by  citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state.''  It  is  certain,  that  the  suit  in  the  district 
court  was  not  commenced  or  prosecuted  against  the  state  of 
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Pennsylvania.  She  was  in  no  respect  a  party  to  that  suit.  But, 
it  is  contended,  that  under  a  fair  construction  of  this  amend- 
ment,  if  a  state  claims  an  interest  in  the  subject  in  dispute,  the 
case  is  not  cognizable  in  a  federal  court.  In  most  cases  it  will  be 
found  that  the  soundest  and  safest  rule  by  which  to  arrive  at 
th^  meaning  and  intention  of  a  law,  is  to  abide  by  the  words 
which  the  lawmaker  has  used.  If  he  has  expressed  himself  so 
ambiguously  that  the  plain  interpretation  of  the  words  would 
lead  to  absurdity,  and  to  a  contradiction  of  the  obvious  inten- 
tion of  the  law,  a  more  liberal  cotirse  may  be  pursued.  But  if 
upon  any  occasion  the  strict  rule  shotdd  be  observed,  it  ought 
to  be  in  expounding  the  constitution;  although  I  do  not  mean 
to  say  that  even  in  that  case  this  rule  should  be  inflexible. 
Every  reason  is  opposed  to  die  construction  contended  for  by 
the  defendants*  counsel;  and,  to  our  apprehension,  there  is  not 
one  sound  reason  in  favour  of  it.  If  the  title  to  the  thing  in 
dispute  be  in  the  state,  and  this  is  made  to  appear  to  the^ 
court,  it  is  inconceivable  that  the  plaintiff  should  recover  so 
as  to  disturb  that  right.  But  if  he  should  recover,  the  state 
would  not  be  bound  by  the  judgment,  not  .being  a  party  to  it. 
This  is  by  no  means  a  new  case.  If  one  individual  obtains  a 
judgment  or  decree  against  another,  the.  interest  of  a  third 
person,  not  a  party,  will  not  be  bound  or  prejudiced  by  the 
decision;  but  he  may,  nevertheless,  assert  his  right  in  a  court 
of  justice  against  the  party  in  possession  of  the  property  to 
which  he  claims  tide.  The  state  cannot  be  forced  into  court, 
but  she  may  come  there,  if  she  pleases,  in  pursuit  of  her  rights, 
and  will  no  doubt  do  so  upon  all  proper  and  necessary  occa- 
sions. 

**Bat  if,  on  the  other  hand,  the  mere  claim  of  interest  by  a 
state  in  the  subject  in  dispute  between  two  citizens  can  have 
the  magic  effect  of  suspending  all  the  functions  of  a  court  of 
justice  over  thiat  subject,  and  of  annihilating  its  decrees  when 
pronounced,  this  effective  and  necessary  branch  of  our  go- 
vernment, and  of  all  free  governments,  may  be  rendered 
useless  at  any  moment,  at  the  pleasure  of  a  state.  If  the  suit 
be  prosecuted  against  a  state,  the  court  perceives,  at  once,  its 
want  of  jurisdiction,  and  can  dismiss  the  party  at  the  threshold. 
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But  if  a  latent  claim  in  the  state,  not  known,  perhaps,  by  any 
of  the  litigant  parties,  is  sufficient  to  oust  the  jurisdiction,  to 
annul  the  judgment  when  rendered,  and  to  aiFect  all  the  parties 
concerned,  with  the  consequences  of  carrying  a  void  jiidgntent 
into  execution,  the  federal  courts  may  become  more  than 
useless:  they  will  be  traps,  in  which  unwary  suitors  may  be 
ensnared  to  their  ruin.  To  illustrate  this  position,  the  district 
attorney  mentioned  many  very  strong  and  very  supposable 
cases.  I  will  add  one  other.  A*  sues  Br  {ox  a  debt,  or  for 
property  either  real  or  personal  in  his  possession.  Conscious 
that  he  must  pay  the  money  or  lose  his  possession,  in  conse- 
quence of  the  unquestionable  title  of  his  adversary,  B*  pays 
over  die  money,  or  conveys  the  property  even  pending  the 
suit  to  a  third  person  for  the  use  of  the  state,  and  by  this 
operation  arrests  the  further  progress  of  the  suit,  or  avoids 
the  judgment,  whenever  it  shall  pass.  A  doctrine  so  unjust, 
and  big  with  consequences  so  alarming,  and  so  fatal  to  the 
general  government,  should  have  strong  and  unequivocal 
words  to  support  it.  The  court  would  be  very  mischievously 
employed  in  supplying  them.  We  should  convert  this  amend- 
ment, this  sacrifice  made  to  state  pride,  into  an  engine  to 
demolish  altogether  one  of  the  essential  branches  of  the  general 
government. 

**  To  this  branch  of  the  argument,  therefore,  the  answer  is 
short,  but  conclusive.  The  state  is  not  a  party,  and  she  has 
no  interest  in  the  subject  in  dispute  in  the  district  court  The 
decree  of  the  court  of  appeals  extinguished  the  interest  of 
Pennsylvania  in  any  share  of  the  Active  and  her  cargo,  and 
vested  the  full  right  to  the  whole  in  Olmstead  and  his  asso- 
ciates, who  might  rightfuDy  follow  that  part  of  the  proceeds 
which  came  into  the  hands  of  the  representatives  of  Ritten^ 
htnutj  who  held  them  as  stakeholders  for  whoever  might  have 
tide  to  them.  Rittenhouse  himself  held  them  in  his  private 
capacity,  and  not  as  treasurer,  for  his  individual  security 
against  the  bond  given  to  Rossy  and  which  was  still  outstand- 
ing when  this  decree  was  rendered.  I  know  not  how  this  part 
of  the  subject  can  be  made  plainer. 
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^'There  is  another  objection  to  the  argument  drawn  from  the 
interest  of  the  state,  which  was  not  satisfactorily  answered 
by. Mr.  IngeraoU^  to  whom  it  was  stated  by  the  court  during 
the  discussion.  By  the  constitution  of  the  United  States  the 
judicial  power  extends  to  all.controversies  between  a  state  and 
citizens  of  another  state,  whatever  might  be  the  jiature  of  the 
controversy,  and  no  matter  as  to  the  court  to  which  the  cau^e 
might  be  assigned  by  the  legislative  distribution  of  the  judicial 
powers.  That  amendment  declares  that  the  above  provision 
shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity 
coionmenced  or  prosecuted  against  a  state,  by  a  citizen  of 
another  state,  or  an  alien.  This  was  not  a  suit  at  knv^  or  in 
equittfj  but  in  a  court  of  the  law  of  nations,  and  in  a  case  of 
admiralty  and  maritime  jurisdiction.  The  question  put  to  the 
learned  counsel  was,  ^*  Is  such  a  case  excluded  from  the  cog- 
nizance of  the  district  court  by  this  amendment?^'  The  answer 
given  was,  that  the  amendment  ought  to  be  so  construed,  this 
case  being  equally  within  the  mischief  meant  to  be  remedied; 
that  is,  the  court  isbound  to  supply  the  words  ^^  or  to  cases  of 
admiralty  and  maritime  jurisdiction."  Would  we  be  justified 
by  any  rule  of  law  in  admitting  such  an  interpolation,  even  if 
a  reason  could  not  be  assigned  for  the  omission  of  those  words 
in  the  amendment  itself.^  I  think  not.  In  our  various  struggles 
to  get  at  the  spirit  and  intention  of  the  framers  of  the  consti- 
tution, I  fear  that  this  invaluable  charter  of  our  rights  would, 
in  a  very  little  time,  be  entirely  construed  away,  and  become 
at  length  so  disfigured,  that  its  founders  would  recollect  very 
few  of  its  original  features.  But  there  appears  to  be  a  solid 
reason  for  the  limitation  of  the  amendment  to  cases  at  law 
and  in  equity.  And  this  will  throw  some  light  upon  the  pre- 
ceding branch  of  this  argument.  Suits  at  law  and  in  equity  . 
cannot  be  prosecuted  against  a  state  without  making  her  a 
party,  and  the  judgment  acts  direcdy  upon  her.  But  in  what 
manner  was  the  execution  to  be  made  efiPectual?  The  subject 
was  a  delicate  one,  and  it  was  thought  best  to  avoid  having  it 
practically  tested.  But  in  cases  of  admiralty  and  maritime 
jurisdiction  the  property  in  dispute  is  generally  in  the  posses- 
sion of  the  court,  or  of  persons  bound  to  produce  it,  or  itn 
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equivalent,  and  the  proceedings  are  in  rem.  The  court  decides 
in  whom  the  right  is,  and  distributes  the  proceeds  accordingly* 
In  such  a  case  the  court  need  not  depend  upon  the  good  will 
of  a  state  claiming  an  interest  in  the  thing  to  enable  it  to 
execute  its  decree.  All  the  world  are  parties  to  such  a  suit, 
and  of  course  are  bound  by  the  sentence.  The  state  may 
interposf;  her  claim  and  have  it  decided.  But  she  cannot  lie 
by,  and  after  the  decree  is  passed  say  she  was  a  party,  and, 
therefore,  not  bound  for  want  of  jurisdiction  in  the  court. 
This  doctrine,  in  relation  to  the  proceedings  of  a  court  of  the 
law  of  nations,  and  in  which  all  nations  are  interested,  might 
be  productive  of  the  most  serious  consequences  to  the  general 
government,  to  whom  are  confided  all  our  relations  with  foreign 
governments.  As  at  present  advised,  then,  we  think  that  the 
amendment  to  the  constitution  does  not  eactend  to  suits 'of 
admiralty  and  maritime  jurisdiction. 

*^  The  second  ground  of  justification  is  founded  updn  the 
orders  of  the  governor  of  this  state,  issued,  as  it  is  contended, 
under  the  sanction  of  a  law  of  the  state.'  Whether  the  true 
meaning  of  that  law  has  been  mistaken  or  not,  it  would  pei>* 
haps  ill  become  this  court  to  decide;  but  it  will  not,  I  trust, 
be  deemed  indecorous  if  we  express  a  hope  that  it  was  so.  It 
is  more  agreeable  to  think  that  an  individual  should  have  been 
mistaken  in  his  judgment  (and  in  this  case  we  are  bound  to 
think  that  the  error,  if  any,  was  not  of  the  heart)  than  that  the 
legislature  should  have  intended  so  open  an  attack  upon  the 
constitution  and  government  of  the  United  States.  But  if  such 
Was  the  design  of  the  law  we  must  lament  the  circumstance, 
and  must^  without  reserve,  pronounce  it  to  be  unconstitutional 
and  void.  Upon  what  is  the  law  predicated?  Upon  the  inva- 
lidity of  the  sentence  of  the  district  court.  But  have  the  people 
of  the  United  States  confided  to  the  legislatures  of  the  states, 
or  even  to  that  of  the  United  States^  the  power  to  dechre  the 
judgments  of  the  national  courts  null  and  void?  Could  such  a 
power  be  granted  to  them  without  sapping  the  fecmdationa  of 
the  government  and  extinguishing  the  last  spark  of  Ameriecpi 
liberty?  It  is  a  truth  not  to  be  questioned,  that  the  power  to 
dedve  the  judgments  of  your  courts  void  can  never  be  safeljr 
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loc^ied  with  a  body  who  may  enforce  its  decisioa  by  the 
physical  force  of  the  people.  This  power  necessarily  resides 
IB  the  judicial  tribunals,  and  can  safely  reside  no  where  else. 
Whether  a  state  court  is  competent  to  declare  a  judgment  of 
a  federal  court  void  for  want  of  jurisdiction  need  not  now  be 
considered.  It  may,  however,  be  observed,  that  admitting  the 
right  in  the  first  instance,  die  ultimate  decision  of  the  question 
belongs  t6  the  supreme  judicial  tribunal  of  the  nation,  if  that 
decision  be  required;  for  the  judicial  power  extends  to  all 
cases  arising  under  the  constitution  and  the  laws  of  the  United 
States  made  in  pursuance  thereof;  and  the  twenty-fifth  section 
of  the  judicial  law,  with  a  view  to  secure  to  the  national  judi- 
caaiy  this  important  privilege,  vests  in  the  supreme  court  a 
power  to  review  and  affirm,  or  reverse,  the  decision  of  the 
highest  court  of  law  or  equity  in  a  state,  where  a  question 
depending  upon  the  construction  of  any  clause  in  the  consti- 
tution, treatyik>r  statute  of  the  United  States  had  been  decided 
against  the  tide,  &c.  claimed  under  the  constitution,  &c.  It 
seems,  hqwever,  that  this  power  is  considered  as  being 
unsafely  lodged  in  the  national  courts,  because  it  may  be 
abused  for  the  purpose  of  drawing  ever}'  case  into  the  vortex 
of  the  federal  jurisdiction*  Whence  can  arise  this  jealousy? 
Have  the  judges  of  those  courts,  or  of  any  courts,  an  interest 
in  extending  the  sphere  of  their  jurisdiction?  Quite  other- 
wise: as  the  jurisdiction  of  the  court  is  abridged,  the  labour 
of  the  judge  is  diminished.  Is  it  a  privilege  which  is.  daiined 
for  the  advantage  of  the  court  or  of  the  individuals  who 
compose  it?  By  no  means.  It  is  the  privilege  of  the  citizen, 
and  as  long  as  I  have  the  honour  of  a  seat  on  the  bench,  I  will 
consider  mji^self  one  of  the  guardians  of  this  privilege,  (a  very 
fieeUe  one  I  acknowledge,)  and  with  a  steady  and  unvarying 
eye,  fixed  upon  the  constitution  as  my  guide,  I  shall  march 
forward,  without  entertaining  the  guilty  wish  to  limit  this 
privilege,  where  the  citizen  may  fairly  claim  it,  or  the  desire, 
not  less  criminal,  to  enlarge  its  boundaries,  because  it  ia 
claimed. 

^  If  then  the  validity  of  the  decree  of  the  district  court  be 
established  upon  the  ground  of  reason,  upon  the  basis  of  the 
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constitution— 'in  part  upon  the  opinion  of  congress  and  deci- 
sions of  the  supreme  federal  and  state  courts,  more  than  once 
pven,  what  followsf  That  the  governor  of  this  state  had  no 
powhr  to  order  the  defendants  to  array  themselves  against  the 
United  States^  acting  through  its  judicial  tribunals;  and  the 
legislature,  of  the  state  was  equally  incompetent  to  clothe  him 
with  such  a  power,  had  it  so  intended.  The  defendants  were 
bound  by  a  paramount  duty  to  the  government  of  the  union, 
and  ought  not  to  have  obeyed  the  mandate.  There  were  bat 
two  modes  by  which  the  general  government  could  assert  the 
supremacy  of  its  power  on  this  occasion:   by  the  peaceful 
interference  of  thecivil  authority,  or  by  the  sword.  The  first 
has  been  tried,  and  the  defendants  are  now  called  to  answer 
for  their  conduct  before  a  jury  of  their  country.  Will  any 
man  be  found  bold  enough  to  condemn  this  mode  of  pro- 
ceeding, or  complain  that  this  alternative  has  been  chosen? 
Bat  if  the  accused  can  plead  the  orders  of  the  ^vemor  as  a 
justification  of  their  conduct;  and  if  the  sufficiency  of  such  a 
plea  is  established,    the  civil   authority  is  done  away,    its 
means  are  inadequate  to  its  end,  and  force  must  be  resorted 
to.  Are  we  prepared  for  such  a  state  of  things?  The  doctrine 
appears  to  us  monstrous;  the  consequences  of  it  terrible.  We 
regret  that  it  was  broached.  It  was  contended,  that  in  a  case 
where  a  state  government  authorises  resistance  to  the  process 
of  a  federal  court,  though  in  a  cause  wherein  the  court  had 
competent  jurisdiction,  the  only  remedy  in  such  an  emer- 
gency is  negotiation.  If  there  were  na  federal,  no  common 
head,  this  position  might  be  admitted,  and  on  the  failure  of 
the  negotiations,  the  ultima  ratio  must  be  resorted  to.  But 
under  our  constitution  of  government,  which  declares  the  laws 
of  the  United  States  made  in  pursuance  of  that  instrument  the 
supreme  law  of  the  land,  and  which  vests  in  the  courts  of  the 
United  States  iMTiAdXcuon  to  try  and  decide  particular  cases, 
I  am  altogether  at  a  loss  to  conceive  how,  in  the  case  stated, 
negotiations  between  the  general  and  paramount  government, 
in  relation  to  thq  powers  granted  to  it  and  a  state  government^ 
can  be  necessary,  and  could  ever  be  proper*  I  speak  not  of 
the  power,  but  of  the  right  of  resistance. 
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^  But  it  is  contended  that  the  defendants,  standing  in  the 
character  of  subordinate  officers  to  the  governor  and  com- 
mander in  chief  of  the  state,  were  bound  implicitly  to  obey 
his  orders;  and  that  although  the  orders  were  unlawful,  still 
the  officer  and  those  under  his  coipmand  were  justifiable  in 
obeying  them.  This  argument  is  imposing,  but  very  unsound. 
In  a  state  of  open  and  public  war,  where  military  law  prevails, 
and  the  peaceful  voice  of  municipal  law  is  drowned  in  the  din 
of  arms,  great  indulgences  must  necessarily  be  extended  to 
the  acts  of  subordinate  officers  done  in  obedience  to  the  orders 
of  their  superiors*  But  even  there,  the  order  of  a  superior 
officer  to  take  the  life  of  a  citizen,  or  to  invade  the  sanctity  of 
his  house  and  to  deprive  him  of  his  property,  would  not 
shield  the  inferior  against  a  charge  of  murder  or  trespass,  in 
the  regular  judicial  tribunals  of  the  country. 

^'  In  the  case  of  Uttk  and  Bareme^  the  supreme  court  of  the 
United  States  felt  every  motive  which  could  aifect  them  as 
men  to  excuse  an  unlawful  act  performed  by  a  meritorious 
officer.  He  was  at  sea,  without  the  possibility  of  consulting 
with  counsel,  or  others,  as  to  the  legality  of  the  act  he  was 
about  to  execute,  and  which  appeared  to  him  to  be  authorised 
by  the  chief  executive  magistrate  of  the  natidn  in  the  instruct 
tions  received  from  the  navy  department.  Notwithstanding  all 
these  powerful  pleas  in  hift  favour;  pleas  which  were  addressed 
stron^y  to  the  feelings  of  those  who  w'ere  to  decide  on  his 
case,  the  supreme  court  conceived  that  the  law  of  the  land  did 
not  warrant  the  instructions  given,  and  consequently  that  the 
officer  was  not  justified  in  what  he  did.  I  am  not  sure,  but  I 
am  induced  to  think  that  he  afterwards  obtained  relief  from 
congress* 

^^  This  is  said  to  be  a  hard  case  upon  the  defendants,  because 
if  they  had  refused  obedience  to  the  order  of  the  governor, 
they  would  have  been  punished  by  the  state.  I  acknowledge  it 
is  a  hard  case;  but  with  this  you  have  nothing  to  do  if  the  law 
is  against  the  defendants.  It  may,  however,  be  observed,  that 
had  the  defendants  refused  obedience,  and  been  prosecuted 
before  a  military  or  state  courts  they  ought  to  have  been 
acquitted,  upon  the  ground  that  the  orders  themselves  wef  o 
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means  of  some  encouragement  he  had  met  with,  took  upon 
him  the  part  of  slighting  and  insulting  his  lordship  on  all 
occasions  that  proffered.  And  here  he  had  a  rare  opportunity; 
for,  in  his  rude  way  of  talking,  and  others  of  a  party  after 
him,  he  battered  the  poor  decree,  not  without  the  most  inde- 
cent aflfronts  to  his  lordship,  that,  in  such  an  assembly,  ever 
were  heard.  His  lordship,  whose  part  it  was  to  justify  his 
decree,  took  not  the  least  notice  of  any  indecency  or  reflection 
that  regarded  him,  but  made  a  deduction  of  the  case,  and 
gave  his  reasons  amply,  and  with  calm  and  exquisite  temper. 
B»ut  his  decree  was  reversed.  I  heard  a  noble  peer  say  that  he 
never  saw  his  lordship  in  so  much  bistre  as  he  appeared  under 
the  ill  usage  of  that  day;  and  he  was  more  admired  than  any 
success  of  his  reasons  could  have  made  him.  But  now  having 
opened  this  scene,  we  are  not  to  expect  other  than  opposition, 
€ontempt,  and  brutal  ill  usage  of  that  chief  towards  his  lord- 
ship, while  he  lived.  The  earl  of  Nottingham's  was  printed^ 
but  his  lordship  did  not  think  fit  to  interest  himself  in  a 
private  cause  so  far  as  to  become  a  party  in  print,  although 
all  the  chancellor's  flourishes  were  fully  answered  and  re- 
solved. And  as  for  certain  scandals  and  lies,  raised  and 
printed  by  a  foul  libeller,(l)  relating  to  this  cause,  I  do  not 
think  them  worth  taking  notice  of. 

But  as  to  sir  George  Jeffries^  having  said  so  much  of  his 
ill  usage  of  his  lordship,  I  think  it  proper  to  give  some  parti- 
cular account  of  his  character;  which  I  shall  for  the  most  part 
do  by  annexing  some  short  explanation  to  his  lordship's  own 
notes  of  him;  and  those  are  more  explicit  of  him  than  of  any 
other  person;  for  all  the  view  of  law  in  Englat^j  in  place  and 
out  of  place,  mustered  together,  did  not  so  much  affect  his 
lordship's  quiet  as  the  behaviour  of  that  chief  did;  of  which 
a  just  view  is  presented  ekewhere.  To  take  him  from  his 
beginning,  he  was  a  gendeman's  son  in  Wales^  of  whom  it  is 
reported  he  used  to  say  George  (his  son)  would  die  in  his  shoes* 
His  beginnings  at  the  inns  of  court,  and  practice,  were  low« 
After  he  was  called  to  the  bar,  he  used  to  sit  in  coffeehouses 

(0  The  MithQt  of  ths  Lives  of  the  Lord  CbsnceUors. 
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^4  order  bis  man  to  come  and  tell  him  that  company  attended 
him  ajt  b^  chamber;  at  which  he  would  hjiff,  and  say,  Ut  th^m 
9tayaHttl€i  I  v^ill  come  presently*  This  made  a  shew  of  busi- 
ness; pf  which  be  had  need  enough,  being  married  and  having 
several  children.  One  of  the  aldermen  of  the  city  was  of  bis 
name;  which,  probs^biy,  inclined  him  to  steer  his  course  that 
way:  where,  having  got  acquaintance  with  the  city  attorneys, 
and  drinking  desperately  with  them,  he  came  into  full  business 
amongst  them,  and  was  chosen  recorder  of  the  city.  That  let 
him  into  knowledge  at  court,  and  he  was  entertained  as  the 
duke  of  TorVs  solicitor,  and  was  also  of  the  king^s  counseL 
fie  continued  recorder  till  the  prosecution  of  abhorrers,  and 
saved  himself  (as  he  ^ook  it)  by  composition  for  his  place* 
Thereupon^  having  surrendered  his  recordership,  he  obtained 
the  place  of  chief  justice  of  the  kingV  bench;  and,  after  the 
death  of  the  lord  keeper  Guilford^  the  great  seal,  which  he 
held  till  the  prince  of  Orange  landed,  and  then  he  ab8conde4 
in  disguise,  in  order  to  fly  beyond  sea;  but  being  discovered 
at  Wc^ping^  escaped  narrowly  being  torn  in  pieces  by  the 
rabble*  He  was  secured  by  the  lord  mayor,  and  sent  to  the 
tower,  where  he  died*  The  incidents  of  his  life,  which  I  shall 
take  occasion  to  remember,  may  aptly  be  placed  against  his 
lordshipV  notes  concerning  him. 

This  method  was  the  direct  contrary  to  what  Began  with « 
raised  him,  and,  in  his  following  behaviour,  he  rft'^f^g^'jj^ 
practised:  for  he  became  a  highflyer  for  the  autho-  mayo*"  «nd 

\  °      '  court  of  al- 

rity  of  the  mayor  and  court  of  aldermen.  He  was  dprmen,  ta- 

Icin&r  pai't 

of  a  fierce,  unquiet  disposition,  and  being  at  first  ivith  the 
but  low  himself,  could  act  only  among  inferiors,  *^™"*^*' 
whom  he  instigated  to  be  troublesome;  and,  like  others  of 
ambitious  tempers,  or,  which  is  nearly  the  same,  necessitous, 
he  put  hiihaelf  into  all  companies,  for  which  he  was  qualified, 
by  using  himself  to  drink  hard,  and  so  made  himself  a  general 
acquaintance  and  some  friendships  in  the  city.  And,  upon 
this  course  originally  tak^n,  he  grounded  his  pretensions  tp 
an  interest  in  the  citizens. 

Vol.  IIL  2  G 
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Th  bein  '^**  ^^*  Chijfftncf^  was  a  true  secretary  as  wcH 
aoouaifited  as  page;  for  he  had  a  lodging  at  the  back  stairs, 
Cliiftn«h»  which  might  have  been  properly  termed  the  spy- 
Mg^^tSe  office,  where  the  king  spoke  with  particular  persons 
^^klifiinil  about  intrigues  of  all  kinds:  and  all  little  informers, 
mi  made  re-  projectors,  &c.  were  carried  to  ChtjJincKs  lodging. 

He  was  a  most  impetuous  drinker,  and,  in  that 
capacity,  an  admirable  spy;  for  he  let  none  part  from  him 
sober,  if  it  were  possible  to  make  them  drunk;  and  his  great 
artifice  was  pushing  idolatrous  healths  of  his  good  master, 
and  being  always  in  great  haste;  for  the  king  is  coming;  which 
was  his  word.  Nor,  to  make  sure  work,  would  he  scruple 
to  put  his  master's  salutiferous  drops  (which  were  called  the 
king's,  of  the  nature  of  GoddardPs)  into  the  glasses;  and  being 
a  Hercuka^  well  breathed  at  the  sport  himself,  he  commonly 
had  the  better;  and  so  fished  out  many  secrets,  and  discovered 
mens'  characters  which  the  king  could  never  have  obtained 
the  knowledge  of  by  any  other  means.  It  is  likely  that  Jeffries^ 
being  a  pretender  to  main  feats  with  the  citizens,  might 
forward  himself  and  be  enteruined  by  WtlL  Chiffinch^  and 
that  which  at  first  was  mere  spying,  turn  to  acquaintance,  if 
not  friendship,  such  as  is  apt  to  grow  up  between  immane 
drinkers;  and  from  thence  might  spring  recommendations  of 
him  to  the  king,  as  the  most  useful  man  that  could  be  found 
to  serve  his  majesty  in  London^  where  was  need  enough  of 
good  magistrates,  and  such  as  would  not  be,  as  divers  Were 
accounted,  no  better  than  traitors. 

Having  once  got  a  footmg  in  court,  and  found 
tbe  duke's      means  to  hold  forth  great  assurances  of  future 

services  at  large,  it  is  no  wonder  that  he  was  taken 
in  on  that  side  of  the  court,  that  desired  such  men  as  would 
act  without  reserve,  as  it  was  termed.  While  he  was  in  this 
post  he  made  a  great  bustle  in  the  duke's  affairs,  and  carried 
through  a  cause  which  was  of  ver}  great  consequence  to  his 
revenue,  which  was  for  the  right  of  the  pennypost  office.  It 
was  the  invention  of  one  Docwra^  who  put  it  into  complete 
order,  and  used  it  to  the  satisfaction  of  all  London  for  a  con- 
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siderable  time.  The  duke  of  Tork  was  grantee  of  the  revenue 
of  the  postoffice;  and  his  council,  finding  this  project  of  a 
peDn]rpo8t  turn  out  so  well,  and  apparently  improvable,  upon 
eoQsulting  the  act,  thought  the  duke  had  a  right  to  all  posts, 
and,  coQsequendy,  to  that.  Thereupon  an  information, 
grounded  on  the  post  act,  was  exhibited  against  Docwra^  and, 
upon  a  trial  at  the  king's  bench  bar,  he  was  convicted;  and 
ever  since.the  crown  hath  had  the  benefit  of  the  pennypost. 
Docwra  would  not  submit  himself,  but  insisted  on  his  right  to 
the  last;  otherwise  it  was  thought  he  might  have  secured  to 
himself  a  good  office,  by  being  commissioner  for  life  to  manage 
that  revenue.  But  his  waywardness  to  the  court  would  not 
give  him  leave  to  be  so  wise. 

It  was  a  cruel  thing  in  Jeffries  to  press  so  very         . 
hard  as  he  did  to  come  over  the  head  of  Mr.  Jus-  the  pUoe  oc 
tice  Jones^  against  whom  there  was  no  sort  of  ob-  of 'the  com. 
jection;  but,  on  the  contrary,  a  merit  in  doing  the  ^r  th?'' 
king  justice,  in  so  great  and  consequential  a  cause  {j^^^^' '" 
as  that  against  the  city  was.    And,  in  the  end.  Warranto, 

^  ,      -^^  '  '   settled  to  the 

Saunders^  the  chief  justice,  being  disabled  by  his  P^J^^'^eof 
apoplexy,  Jones  pronounced  that  judgment,  and  hacj  seined  in 
expressed  the  reasons  so  short  and  sound,   and  »pedient^ 
delivered  with  that  gravity  and  authority  as  became  bfrSimrS* 
the  court,  and  greatness  of  the  occasion.  And  one,  ^Jj^  ^ 
that  had  a  grain  of  consideration  of  any  thing  but 
himself,  and  being  of  the  same  interest  and  sentiment,  would 
not  have  pushed  with  a  flaming  violence  at  court,  to  the  injury 
of  so  venerable  a  person  as  that  judge  was.  Jeff'ries  did  not 
gsun  his  point  of  him;  but  matters  rested  awhile,  and  the 
place  of  chief  justice  of  the  common  pleas  being  void  by  his 
lordship's  promotion  to  the  seal,  Jones  was   placed  there, 
which  was  his  advantage,  and  Jeffries  took  the  cushion  in  the 
king's  bench.  This  was  not  the  only  instance  of  the  unrea- 
sonable ambition  of  Jeffries^  to  the  prejudice  of  deserving 
men.  For  he  laid  his  eye  on  the  place  of  chief  justice  of 
Chester^  which  was  full  of  sir  Job  Charleton,  than  whom  there 
was  not  a  person  better  qualified  for  bis  majesty's  favour;  an 
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old  cavalier,  loyal,  learned,  grave  and  wise.  Ht  luld  a  ton* 
tflclerable  estate  towards  WedeSy  and  desired  to  die  in  that 
Employment.  But  Jeffrte^^  with  his  interest  oti  the  side  of  the 
duke  of  Torky  pressed  the  king  so  hard  that  he  CMU  fiOt 
Stand  it;  but  sir  Job  Charleton  must  be  a  judge  of  tht  coni'^ 
mon  pleas,  and  Jeffries  at  Chester  in  his  plaee,  beiiig  taatt 
Welshman  than  himself.  Sir  Job  laid  thi^  heavily  upon  hi* 
heart,  and  desired  only  that  he  might  speak  to  the  king,  and 
^^ceive  his  pleasure  from  his  own  mouth,  but  was  diverted^ 
as  a  thing  determined.  But  once  he  went  to  Whiiehalty  and 
placed  himself  where  the  king,  returning  from  his  walk  in 
Su  Jameses  park,  must  pass;  and  there  he  set  himself  down 
like  hermit  poor.  When  the  king  came  in  and  saw  hitn  at  H 
distance,  sitting  where  he  was  to  pass,  concluded  he  intended 
to  speak  with  him,  which  he  could  not  by  any  means  bear:  he 
therefore  turned  short  off,  and  went  another  way.  Sir  Jo6^ 
seeing  that,  pitied  his  poor  master,  and  never  thought  of 
troubling  him  more,  but  buckled  to' his  business  in  the  commoi^ 
pleas.  And  may  Westmhister  Hall  never  know  a  worse  judge 
than  he  was. 

^  This  his  lordship  thought  ill  advised;  for  he  was 

of  Will.  Wii-  speaker  of  the  house  of  commons,  and  had  signed 
divers  matters,  as  commitments,  addresses,  votes, 
and  such  acts  as  the  house  thought  fit  should  be  done;  but  if 
they  were,  as  was  supposed,  criminal  in  their  nature,  as  libels, 
false  imprisonments,  &c.  no  privilege,  in  strict  rigour  of  law, 
excuseth  them.  But  to  prosecute  a  speaker,  in  vacation  of 
parliament,  for  what  be  had  done  by  the  order  of  the  house  of 
commons  in  the  last  session  of  parliament,  was  by  no  means 
gracious,  or  like  to  be  well  taken  in  any  succeeding  parlia- 
ment, but  tended  rather  to  irritate  than  reconcile;  which  was 
more  for  the  king's  service.  But  Williams  had  been  sharp 
upon  Juries  when  he  was  upon  his  knees  at  the  bar  of  the 
house  for  abhorring,  and  they  were  both  Welshmen:  therefore 
WiUiams  must  be  prosecuted. 

It  may  conduce  somewhat  to  the  understanding  this,  to 
relate  what  I  clearly  remember.  It  was  the  case  of  Samttei 
Verdon^  a  famous  Norfolk  attorney.  He  was  ordered  by  the 
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b6tMe  cf  commons  to  be  taikeo  ioto  custody,  abd  tht  Wflrntnt 
signed  WUHam  fVUHama*  The  Serjeant's  men  went  down  and 
took  him;  but  he,  out  of  an  acquired  obstinacy,  would  conform 
wkh  the  messengers  in  nothing.  But,  in  bringing  him  up,  he 
would  not  be  prevailed  with  either  to  mount  or  disraotmt  hit 
Horse;  but  forced  the  messengers  at  every  turn  to  lift  him  on 
and  off;  and,  at  the  same  time,  had  bis  clerks  taking  notes, 
in  order  to  testify  these  assaults  of  his  person,  for  every  one 
of  which  he  intended  to  bring  an  action  of  battery.  It  so  fell 
out  that,  as  he  was  upon  the  road,  about  midway  between 
Norwich  and  LondoUj  the  parliament  was  prorogued,  by 
which  the  trarrant  ceased,  and,  after  that,  the  custody  was 
a  false  imprisonment;  and  Vetdon  brought  his  action  for  it 
agaiiAt  the  messengers,  which  action  was  tried  at  the  exche- 
quer bar.  The  speaker  (WilL  Williams)  himself,  was  the  front 
counsel  for  the  defendants,  and  Jeffries  for  Verdon*  Williams 
said  much  to  excuse  the  men,  upon  account  of  their  invincible 
ignorance  of  the  prorogation.  Upon  that,  Verdon  steps  forth, 
and,  My  lordj  said  he,  if  sir  William  Williams  will  here  own 
his  hand  to  ihe  warranty  I  will  straight  discharge  these  men. 
Jeffries  was  so  highly  pleased  with  this  gasconade  of  his 
client,  that  he  loved  him  ever  after;  of  which  Verdon  felt  the 
good  effects,  when  his  learned  counsel  came  that  circuit  as 
chief  justice;  for  although  many  complaints  were  intended 
against  him,  and  such  as  were  diought  well  grounded,  yet  he 
came  off  scot  free. 

There  is  one  branch  of  that  chief's  expedition  in  the  west, 
which  is  his  visitation  of  the  city  of  Bristol^  that  hath  some 
singularities,  of  a  nature  so  strange,  that  I  think  them  worth 
my  time  to  relate.  There  had  been  an  usage  among  the  alder- 
men and  justices  of  the  city  (where  all  persons,  even  shop- 
keepers, more  or  less,  trade  to  the  American  plantations)  to 
carry  over  criminals,  who  Were  pardoned  with  conditioti  of 
transportation,  and  to  sell  them  for  money.  This  was  found  to 
be  a  good  trade;  but,  not  being  eotitent  to  take  such  felons  as 
were  convict  at  their  assizes  and  sessions,  which  produced 
but  a  few,  they  found  out  a  shorter  way,  which  yielded  a 
greater  plenty  of  the  commodity.   And  that  was  this.  The 
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mayor  and  justices,  or  some  of  them,  usually  met  at  their 
tols€t/y  (a  courthouse  by  the  exchequer,)  about  0000,  which 
was  the  meeting  of  the  merchants,  as  at  the  exchange  at 
London;  and  there  they  sat  and  did  justice  business  that  was 
brought  before  them.  When  small  rogues  and  pilferers  were 
taken  and  brought  there,  and,  upon  examination,  put  under 
terror  of  being  hanged,  in  order  to  which,  mittimuses  were 
making,  some  of  the  diligent  officers  attending,  instructed 
them  to  pray  transportation,  as  the  only  way  to  save  them; 
and  for  the  most  part  they  did  so.  Then,  no  more  was  done; 
but  the  next  aldermen  in  course  took  one  an4  another,  as 
their  turns  came,  somedmes  quarrelling  whose  the  last  was^ 
and  sent  them  over  and  sold  them.  This  trade  had  been  driven 
for  many  years  and  no  notice  taken  of  it.  Some  of  the 
wealthier  aldermen,  as  sir  Robert  Cam^  for  instance,  although 
they  satin  court  and  connived,  never  had  a  man;  but  yet  they 
were  all  involved  in  the  guilt,  when  the  charge  came  over 
them.  It  appears  not  how  this  outrageous  practice  came  to  the 
knowledge  of  the  lord  chief  justice,  but,  when  he  had  hold  of 
the  end,  he  made  thoroughstitch  work  with  them;  for  he 
delighted  in  such  fair  opportunities  to  rant.  He  came  to  the 
city  and  told  them  that  he  had  brought  a  broom  to  sweep  them* 
The  city  of  Bristol  is  a  proud  body,  and  their  head,  the 
mayor,  in  the  assize  commission,  is  put  before  the  judge  of 
assize;  though,  perhaps,  it  was  not  so  in  this  extraordinary 
commission  of  oyer  and  terminer.  But  for  certain,  when  his 
lordship  came  upon  the  bench,  and  examined  this  matter,  he 
found  all  the  aldermen  and  justices  concerned  in  this  kidnap* 
ping  trade,  more  or  less,  and  the  mayor  himself  as  bad  as 
any.  He  thereupon  turns  to  the  mayor,  accoutred  with  his 
scarlet  and  furs,  and  gave  him  all  the  ill  names  th^t  scolding 
eloquence  could  supply;  and  so,  with  rating  and  staring,  as 
his  way  was,  never  left  till  he  made  him  quit  the  bench,  and 
go  down  to  the  criminal's  post  at  the  bar;  and  there  he  pleaded 
for  himself,  as  a  common  rogue  or  thief  must  have  done: 
and  when  the  mayor  hesitated  a  little,  or  slackened  his  pace^ 
he  bawled  at  him,  and,'  stamping,  called  for  his  guards;  for 
he  was  general  by  commission.  Thus  the  citizens  saw  their 


AND  MISCELLANEOUS  REPERTORY. 


239 


Bcarletchief  magistrate  at  the  bar,  to  their  infinite  terror  and 
iamazement*  He  then  took  security  of  them  to  answer  infor- 
mations, and  so  left  them  to  ponder  their  cases  among  them- 
aelires.  At  London^  sir  Robert  Cam  applied,  by  friends;  to 
appease  him,  and  to  get  from  under  the  prosecution,  and  at 
last  he  granted  it,  saying.  Go  thy  way;  sin  no  morey  lest  a 
worse  thing  come  unto  thee.  The  prosecutions  depended  tiU 
the  revolution,  which  made  an  amnesty;  and  the  fright  only, 
which  was  no  small  one,  was  all  the  punishment  these  judicial 
kidnappers  underwent;  and  the  gains  acquired  by  so  wicked 
a  trade  rested  peacefully  in  their  pockets. 

This,  to  conclude,  is  the  summary  character  of  _. .    . 
the  lord  chief  justice  Jeffries^  and  needs  no  inter-  turc.  Turbn- 
preter.  And,  smce  nothing  historical  is  amiss  in  a  leumg  out. 
design  like  this,  I  will  subjoin  what  I  have  per-  difficulties!^ 
sonally  noted  of  that  man;  and  some  things  of  indu-  ^I^^Helv. 
bitable  report  concerning  him.  His  friendship  and  **|  *>!  similar 
conversation  lay  much  among  the  good  fellows  and  Honesty, 

.  law,  pcnicT, 

humorists;  and  his  delights  were,  accordingly,  alike. 
drinking,  laughing,  singing,  kissing,  and  all  the 
extravagancies  of  the  bottle.  He  had  a  set  of  banterers,  for 
the  most  part,  near  him;  as,  in  old  time,  great  men  kept  fools 
to  make  them  merry.  And  these  fellows,  abusing  one  another 
and  their  betters,  were  a. regale  to  him.  And  no  friendship  or 
deamess  could  be  so  great,  in  private,  which  he  would  not 
use  ill,  and  to  an  extravagant  degree,  in  public.  No  one,  that 
had  any  expectations  from  him,  was  safe  from  his  contempt 
and  derision,  which  some  of  his  minions  at  the  bar  severely 
felt.  Those  above,  or  that  could  hurt,  or  benefit  him,  and 
none  else,  might  depend  upon  fair  quarter  at  his  hands.  When 
he  was  in  temper,  and  matters  indifferent  came  before  him, 
he  became  his  fiat  of  justice  better  than  any  other  I  ever  saw 
in  his  place.  He  took  a  pleasure  in  mortifying  fraudulent  attor- 
neys, and  would  deal  forth  his  severities  with  a  sort  of  majesty.^ 
He  had  extraordinary  natural  abilities,  but  litde  acquired, 
beyond  what  practice  in  aflFairs  had  supplied.  He  talked 
fluently,  and  with  spirit;  and  his  weakness  was  that  he  could 
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pot  f^prel|ei|4  without  «coldingi  aod  io  such  BilMng^gate 
hnguage  as  coi^^d  not  come  out  of  the  mouth  of  any  man.  He 
called  It  giving  a  Hck  with  the  rough  $ide  qf  hi»  timgm'  It 
was  ordiiiaiy  to  hear  him  say,  Go,  you  are  a  filthy^  hmyf 
knitty  rascal;  with  much  more  of  like  elegance*  Scarce  a  day 
jpassed  that  he  did  not  chide  some  one  or  other  of  the  bar 
when  he  satin  chancery:  and  it  was  commonly  a  lectore  of  a 
quarter  of  fm  hour  long*  And  they  used  to  say»  this  is  yourss 
my  turn  will  be  to-morrow*  He  used  to  lay  nothing  of  hia 
liusiness  to  heart,  nor  care  what  he  did,  or  left  undone;  and 
spent  in  the  chancery  court  what  time  he  thought  fit  to  s|;>are« 
Many  times,  on  days  of  causes  at  his  house,  the  comppmy 
have  waited  five  hours  in  a  morning,  and,  after  eleven,  he 
hath  come  oift  inflamed,  and  staring  like  ope  distracted*  And 
that  visage  he  put  on  when  he  animadverted  op  such  a*  he 
took  offence  at,  which  made  him  a  terror  to  real*  offenders; 
whom  also  he  terrified,  with  his  face  and  voice,  as  if  the 
thunder  of  the  day  of  judgment  broke  over  their  heads:  and 
nothing  made  men  tremble  like  his  vocal  inflictions*  He  loved 
to  insult,  and  was  bold  without  check;  but  that  only  when  his 
place  was  uppermost.  To  give  an  instance.  A  city  attorney 
was  petitioned  against  for  some  abuse;  and  affidavit  was  made 
that,  when  he  was  told  of  my  lord  chancellor.  My  lord  chofi'- 
cellar y  said  he,  /  made  him;  meaning  his  being  a  means  to 
bring  him  early  into  city  business.  When  this  affidavit  was 
read,  Well^  said  the  lord  chancellor,  then  will  I  lay  my  maker 
by  the  heels.  And,  with  that  conceit,  one  of  his  best  old  frienda 
went  to  jail*  One  of  these  intemperancies  was  fatal  to  him* 
There  was  a  scrivener  of  Wapping  brought  to  hearing  for  relief 
against  a  bummery  bond;  the  contingency  of  losing  all  being 
shewed,  the  bill  was  going  to  be  dismissed*  But  one  of  the 
plaintiff  ^s  counsel  said  he  was  a  strange  fellow,  and  sometimes 
went  to  church,  sometimes  to  conventicles,  and  none  could 
.  tell  what  to  make  of  him;  and  it  was  thought  he  was  a  trim- 
mer.  At  that  the  chancellor  fired;  and,  A  trimmer!  said  he^ 
I  have  heard  much  of  that  monster ^  but  never  scrw  one*  Come 
/brthj  Mr.  Trimmer^  turn  you  rounds  and  let  us  see  your  shape: 
and,  at  that  rate,  talked  so  long,  that  the  poor  fellow  was 
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veady  to  drop  under  Mm;  but,  at  last,  the  bill  was  dismissed 
with  costs,  and  he  went  his  way.  In  the  hall,  one  of  his  friends 
asked  him  how  he  came  oiT.  Came  off*^  si^d  he«^/am  escaped 
from  the  terrors  of  that  man^sface^  which  Ixuouid  scarce  under- 
go  again  to  save  my  life;  and  Isball  certainlt/  have  the  frightful 
impression  of  it  as  long  as  I  live.  Afterwards,  when  the  prince 
of  Orange  came  and  all  was  in  confusion,  this  lord  chancellor, 
being  very  obnoxious,  disguised  himself  in  order  to  go  bejrond 
sea.  He  was  in  a  seaman's  garb,  and  drinking  a^pot  in  a  cellar. 
This  SQrivener  came  into  the  cellar  after  some  of  his  clients^ 
apd  his  eye  caught  that  face  which  made  him  start;  and  the 
chancellor,  seeing  himself  eyed,  feigned  a  cough  and  turned 
to  the  wall  with  his  pot  in  his  hand.  But  Mr.  Trimmer  went 
out  and  gave  notice  that  he  was  there;  whereupon  the  mpb 
flowed  in,  and  he  was  in  extreme  hazard  of  his  life;  but  the 
lord  mayor  saved  him)  and  lost  himself.  For  the  chancellor 
being  hurried  with  such  noise  and  crowd  before  him,  and 
appearing  so  dismally,  not  only  disguised  but  disordered;  and 
there  having  been  an  amity  betwixt  them,  as  also  a  veneration 
on  the  lord  mayor's  part,  he  had  not  spirits  to  sustain  the 
shock,  but  fell  down  in  a  swoon,  and  in  not  many  hours  after 
died..  But  this  lord  Jeffries  came  to  the  seal  without  any 
oonccrn  at  the  weight  of  duty  incumbent  upon  him;  for,  at 
first,  being  merry  over  a  botde  Vith  some  of  his  old  friends, 
one  of  them  told  him  he  would  find  the  business  heavy.  No^ 
staid  he,  Pll  make  it  light*  But,  to  conclude,  with  a  strange 
inconsistency  he  would  drink  and  be  merry,  kiss  and  slaver 
with  these  bon  companions  ov^  night,  as  the  way  of  such  is, 
and,  the  next  day,  fall  upon  him,  ranting  and  scolding  with  a 
virulence  insuiFerablf. 


Vol.  JH.     - 
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SIR  EDMUND  SAUNDERS, 

IjOBD  CHIEF  JUSTICE  OF  THE  KING'S  BENCH. 
[Fitmi  the  life  of  Lord  Keeper  Gdlfiird.] 

THE  lord  chief  justice  Saundera  succeeded  in  the  room  of 
Pembertofu  His  character,  and  hii  begimuagt  were 
equally  strange.  He  was  at  first  no  better  than  a  poor  beggar 
boy,  if  not  a  parish  foundling,  without  known  parents  or  rdar 
tions*  He  ha4  found  a  way  to  live  by  obsequiousnesi^  (in 
Clemenfs'Ihnj  as  I  remember,)  and  courting  the  attorneys' 
clerks  for  scraps*  The  extraordinary  observance  and  diligence 
of  the  boy  made  the  society  willing  to  do  him  good*  He  ap- 
peared very  a^mbitious  to  learn  to  write;  and  one  of  the  attor- 
neys got  a  board  knocked  up  at  a  window  OQ  the  topirf'asMdr^ 
case,  and  that  was  his  desk,  where  he  sat  and  wrote  after 
copies  of  court  and  other  hands  the  clerks  gave  him.  He  made 
himself  so  expert  a  writer  that  he  took  in  business,  and  earned 
some  pence  by  hackney  writing.  And  thus,  by  degrees,  he 
pushed  his  faculties,  and  fell  to  forms,  and,  by  books  that 
were  lent  him,  became  an  etqmsite  entering  derk;  and,  by 
the  saitoe  course  of  improvement  of  himself,  an  able  counsel^ 
first  in  special  pleading,  then  at  large.  And,  after  he  was  called 
to  the  bar,  had  practice  in  the  king^s  bench  court,  equal  with 
any  there*  As  to  his  person,  he  was  very  corpulent  and  beastly, 
a  mere  lump  of  morbid  flesh.  He  used  to  say,  ty  hi»  troggMy 
(such  a  humorous  way  of  talking  he  affected)  noneccuUsay 
he  wanted  isMue  of  his  body^  for  he  had  nine  on  his  bad*  He 
was  a  fetid  mass  that  oflfended  his  neighbours  at  the  bar  in  the 
sharpest  degree.  Those  whose. ill  fortune  it  was  to  stand  near 
him,  were  confessors,  and,  in  summer  time,  almost  martyrs. 
This  hateful  decay  of  his  carcase  came  upon  him  by  continual 
sottishness;  for,  to  say  nothing  of  brandy,  he  was  seldom 
without  a  pot  of  ale  at  his  nose,  or  near  hime  That  exercise 
was  all  he  used;  the  rest  of  his  life  was  sitting  at  his  desk,  or 


AND  MISCELLANEOUS  REPERTORY.         243 

pipiag  at  home;  and  that  home  was  a  taylor's  house  in  Butcher- 
low^  called  his  lodging,  and  the  man's  wife  was  his  nurse,  or 
worse;  but,  by  virtue  of  his  money,  of  which  he  made  Uttle 
account,  though  be  got  a  great  deal,  he  soon  became  master 
of  the  family;  and,  being  no  changeling,  he  never  removed, 
but  was  true  to  his  friends,  and  they  to  him,  to  the  last  hour 
of  his  fife. 

So  much  for  his  person  and  education.  As  for  his  parts, 
none  had  them  more  lively  than  he.  Wit  and  repartee,  in  an 
affected  rusticity,  were  natural  to  him.  He  was  ever  ready, 
md  never  at  a  loss;  and  none  came  so  near  as  he  to  be  a  match 
for  Serjeant  Mtunard.  His  great  dexterity  was  in  the  art  of 
special  pleading,  and  he  would  lay  snares  that  often  caught 
his  superiors  who  were  not  aware  of  his  traps.  And  he  was 
so  fond  of  success  for  his  clients  that,  rather  than  fail,  he 
would  set  die  court  hard  with  a  trick;  for  which  he  met  some- 
times with  a  reprimand,  wliich  he  would  wittily  ward  off,  so 
that  no  <me  was  much  oflended  with  him.  But  Halea  could 
not  bear  his  irregularity  of  Ufe;  and  for  that,  and  suspicion  of 
bis  tricks,  used  to  bear  hard  upon  him  not  the  court.  But  no 
ill  usage  from  die  bench  was  too  hard  for  his  hold  of  business^ 
being  sudi  as  scarce  any  could  do  but  himself.  With  all  this, 
he  had  a  goodness  of  nature  and  disposition  in  so  great, a 
degree,  that  he  may  be  deservedly  styled  a  philanthrope.  He 
was  a  very  SiUmu  to  the  boys;  as,  ia  this  place,  I  may  term 
the  students  of  the  law,  to  make  them  merry  whenever  they 
had  a  mind  to  it*  He  had  nothing  of  rigid  or  austere  in  him. 
If  any  near  him,  at  the  bar,  grumbled  at  his  stench,  he  ever 
c<mverted  the  complaint  into  content  and  laughing  with  the 
abundance  of  his  wij:.  As  to  his  ordinary  dealing,  he  was  as 
honest  as  the  driven  snow  was  white;  and  why  not,  having  no 
regard  for  money,  or  desire  to  be  rich?  And,  for  good  nature 
and  condescension  there  was  not  his  fellow.  I  have  seen  him 
for  houm  and  half  hours  together,  before  the  court  sat,  stand 
at  the  bar,  with  an  audience  of  students  over  against  him^ 
putting  of  cases,  and  debating  so  as  suited  their  capacities, 
and  encouraged  their  industry.   And  so  in  the  temple^  he 
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seldom  moved  without  a  parcel  of  youths  hanging  about  htm, 
tad  he  meny  and  jesting  with  them. 

-It  will  be  readily  conceived  that  this  man  was  never  cut 
out  to  be  a  presbyter,  or  any  thing  that  is  severe  and  crabbed* 
In  no  time  did  he  lean  to  faction,  but  did  his  business  without 
offence  to  any.  He  put  off  officious  talkers  about  government 
or  politics  with  jests,  and  so  made  his  wit  a  catholioon,  or 
shield,  to  cover  all  his  weak  places  and  infirmities*  When  the 
court  fell  into  a  steddy  course  of  using  the  law  against  all  kinds 
of  offenders,  this  man  was  taken  into  the  king^s  business,  and 
had  the  part  of  drawing,  and  perusal  of  almost  all  indictments 
and  informations  that  were  then  to  be  prosecuted,  with  the 
pleadings  thereon,  if  any  were  special;  and  he  had  ihe  settling 
of  the  large  pleadings  in  the  ^to  Warranto  against  Londofim 
His  lordship  had  no  sort  of  conversation  with  him  but  in  the 
way  of  business,  and  at  the  bar;  but  once,  after  he  was  in  the 
king's  business,  he  dined  with  his  lordship,  and  no  more*  And 
there  he  shewed  another  qualification  he  had  acquired,  and 
that  was  to  play  jigs  upon  a  haik-psichord,  having  taught  himself 
with  an  old  virginal  of  his  landlady's,  but  in  such  a  manQcr, 
not  for  defect,  but  figure,  as  to  see  him  were  a  jest*  The  king 
observing  him  to  be  of  a  free  disposition,  loyal,  friendly,  and 
without  greediness  or  guile,  thought  of  him  to  be  the  chief 
justice  of  the  king's  bench  at  that  nice  time,  and  the  ministiy 
could  not  but  approve  of  it*  So  great  a  weight  was  then  at 
stake,  as  could  not  be  trusted  to  men  of  doubtful  principles,  or 
such  as  any  thing  might  tempt  to  desert  them.  While  he  sat 
in  the  court  of  king's  bench,  he  gave  the  rule  to  the  general 
satisfaction  of  the  lawyers.  But  his  course  of  life  was  so  dif- 
ferent from  what  it  had  been,  his  business  incessant,  and, 
withal  so  crabbed,  and  his  diet  and  exercise  changed,  that 
the   constitution  of  his    body,  or  head  rather^   could  not 
sustain  it,   and  he   fell  into  an  apoplexy  and  palsy,  which 
numbed  his  parts,  and  he  never  recovered  the  strength  of 
them.  He  outlived  the  judgmentin  the  ^«/a  Warranto^  but 
was  not  present  otherwise  than  by  sending  his  opinion,  1^  one 
of  the  judges,  to  be  for  the  king,  who,  at  the  pronouncing  of 
the  judgment,  declared  it  to  the  court  accordingly,  which  S 
frequently  done  in  like  cases* 
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SIR  LEOLINE  JENKINS, 

I 

[From  the  Life  of  Lord  Keeper  Guilford.3 

O IR  Leoline  Jenkins  was  the  most  faithful  drudge  of  a 
^  secretary  (fi)  that  ever  the  court  had*  He  was  a  civil 
lawyer,  bred  and  practised;  and,  from  the  top  of  that  profes- 
sion, was  taken  into  the  court*  For  he  was  dean  of  the  arches, 
judge  of  the  admiralty  for  divers  years,  and  withal  (as  the 
way  of  that  faculty  is)  practised  as  advocate  in  all  courts 
where  he  was  not  judge*  He  was  also  his  majesty's  advocate- 
generaL  This  good  man  was  ambassador,  and  went  through' 
the  treaty  of  Nimeguen^  and,  coming  home,  was  madg;  secre- 
tary* His  learning  and  dexterity  in  business  was  great;  but 
his  fidelity  surmounted  all;  for  which  reason  he  was  maligned 
by  the  fanatics  in  the  highest  degsee,  even  to  persecute  his 
ilame  and  fortunes  after  he  was  dead*  His  lordship  contracted 
an  intimacy  with  this  gentleman  which  I  might  call  friendship, 
but  the  character  is  too  general;  and  their  union  was  purely 
respecting  the  king's  affairs,  in  which  they  laboured  with  zsx 
exemplary  accord* 

The  loss  of  secretary  Jenkins  was  a  great  mortification  to 
his  lordship.  I  have  often  heard  him  say,  upon  that  occasion, 
that  he  was  absolutely  alone  in  the  court;  and  that  no  one 
person  was  left  in  it  with  whom  |ie  could  safely  confer  in-  the 
affairs  of  the  public.  While  the  secretary  stood,  and  the  lord 
Halifax  and  the  lord  Hyde^  who  had  spirits,  and  were  hearty, 
they  often  met  at  the  secretary's  in  evenings,  to  consider  of 
such  dependences  as  were  to  come  before  the  kinj;  the  next 
day*  The  benefit  of  which  was  very  considerable  to  th6  king's 
affairs,  as  well  as  to  themselves;  for  so  the  matters  were  better 
understood  than  if  no  previous  deliberation  had  been  taken; 
and  they  were  not  unprepared  to  speak  to  th.em  in  temft 

(«)  Seefetiry  of  Smte. 
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proper  for  hb  majesty  to  entertun  without  mistakes,  or  clash- 
ing one  with  another,  as  happens  sometimes  about  mere 
words,  when  the  thing  is  agreed.  But,  after  diis  chaftge,  they 
uH  began  to  look  gravely  upon  one  another,  and  to  talk  oaky  of 
indifferent  things.  This  secretary  was  not  turned  out,  but 
quitted  for  consideration.  He  was  a  person  that,  together  with 
incomparable  veracity,  fidelity,  industry  and  courage,  had 
some  personal  failingss  for  being  used  to  forms,  he  wts  a.^ttle 
pedantic,  aad  of  ^  tender  visage;  for  beiii^  inclined  to  lau(^ 
immoderately  at  a  jest,  espfcia%  if  it  were  smutty,  the  king 
found  him  out,  and  failed  not,  dfter  the  tendency  of  his  own 
fancy,  to  ply  hi^  secretary  with  conceits  of  that  complexion; 
und  BO  bad  the  diversion  of  laughing  at  the  impotence  of  the 
other's  gravity.  It  is  not  amiss  to  subjoin  here  a  historiette 
to  shew  the  value  of  this  minister.  |n  the  JVcstminata:  parlia- 
ment, the  house  of  commons  was  very  averse  to  the  courtf 
and,  from  a  party  very  prevalent  there,  the  loyalists  fell  uoder 
great  discouragements.  Amongst  the  rest  this  good  secretaiy 
was  found  fault  with  for  soinething  relevant  he  had  uttered  on 
the  court  aide.  Divers  members,  from  the  humility  of  his 
mamier  in  speaking,  supposed  him  to  be  a  mild  yielding  man, 
and,  to  expose  him,  consulted  about  censuring  his  words,  aad 
ordering  him  to  the  bar,  and  to  ask  pardon  upon  his  knees* 
And  if  this  experiment  had  been  pushed,  and  he  had  squeaked^ 
as  they  call  it,  that  is,  recanted,  and  whined  for  an  excuse, 
then  he  had  been  lost  in  every  respect;  for  a  sneaking  man  is 
despised  and  rejected  on  all' sides.  But  for  fear  this,  in  the 
execution,  might  have  an  unlucky  return  upon  them,  they 
resolved  first  to  sound  him;  for  a  secretary  of  state  is  no  slight 
person  to  send  to  the  tower,  as  must  have  been  done  of  course, 
if  he  had  stood  firm.  Thereupon,  some  half-faced  friends  told 
him  he  would  be  accused,  and  must  kneel.  He  answered  them 
in  his  formal  way,  that  he  was  a  poor  creature^  not  worth  the 
resentment  of  the  house:  he  should  be  akuays  submissive  to 
such  great  men  as  they  were^  in  every  thing  that  concerned 
himself*  But  as  he  had  the  honour  to  be  his  majesty's  secretary 
ofstate^  the  case  was  not  hisj  but  his  fnaster\  and  by  the 
grace  of  the  living  Gody  he  would  kneel  tOy  and  ask  pardon  ofy 
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na  mortal  upon  earthy  but  the  ting'  he  served,  and  to  him  only 
would  he  give  an  account  of  any  thing  done  ivith  intent  to  serve 
him*  This  shewed  that  the  business  was  like  to  be  too  hot  for 
that  time,  and  the  design  6f  it  like  to  fail,  and  so  it  was  let 
dn^.  But  the  secretary  was  met  with  at  Oxford,  when  he  was 
ordered  to  cany  up  die  impeachment  against  Fitzharris;  and, 
after  all  his  huflbig  and  strivmg,  he  found  it  best  to  do  it.  But, 
to  return,  it  was  notorious  that,  after  this  secretary  retired^ 
the  king's  a£fsurs  went  backwards;  wheels  within  wheels  took 
place;  the  ministers  turned  fbrmalisers,  and  the  court  mys- 
terious* And  no  wonder,  when  the  two  then  secretaries,  pro- 
fessed gamesters  and  court  artists,  supplied  the  more  retired 
cabals,  and,  being  habituated  in  artifice,  esteemed  the  honest 
j^n  dealers,  under  whose  ministry  the  king's  affairs  were  $o 
well  recovered,  to  be  no  better  than  beasts  of  burthen. 


SIDNEY  GODOLPHIN. 

[Fram  the  life  of  the  Lord  Keeper  6iiiUbrd.3 

MR.  Godolphin  was  a  courtier  at  large,  bred  a  page  of 
honour;  he  had,  by  his  study  and  diligence,  mastered 
not  only  all  the  classical  learning,  but  all  the  arts  and  enter- 
tainments of  the  court;  and,  being  naturally  dark  and  reserved, 
he  became  an  adept  in  court  politics*  But  his  talent  of  unravel- 
ling intricate  matters,  and  exposing  them  to  an  easier  view, 
was  incomparable.  He  was  an  expert  jgamester,  and  capable 
of  aU  business  in  which  a  courtier  might  be  employed.  All 
which,  joined  with  a  felicity  of  wit,  and  the  communicative 
part  of  business,  made  him  be  always  accounted,  ds  he  really 
was,  a  rising  man  at  court. 
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PREFACE. 


1  H£  following  translation  was  made  seve^  years  ago 
for  my  own  private  use,  and  without  any  intention  of 
ever  publishing  it*  But  Mr.  Hall^  the  editor  of  the  Ame^ 
rican  Law  Joutrud^  haviiig  expressed  a  wish  to  insert  it 
in  that  valuable  periodical  work,  I  freely  consented  to  it, 
having  no  other  idea  at  the  time  but  that  it  should  appear 
there  as  an  anonymous  performance.  The  manuscript 
was  accordingly  handed  over  to  the  printers  of  the  Jour- 
nal, and  the  first  ten  chapters  were  printed  off,  without 
undergoing  any  other  corrections  but  such  as  occurred 
in  revising  tlie  proof  sheets,  to  which  I  subjoined  a  few 
sh(^  notes  as  I  went  along. 

But  while  I  was  engaged  in  that  occupation,  I  felt  my 
ancient  attachment  to  a  favourite  author  revive;  the  sub- 
ject grew  upon  me;  I  gave  an  attentive  revisal  to  the  re- 
mainder of  the  manuscript,  and  added  to  it  a  more  copi- 
ous body  of  notes;  and  I  now,  with  diffidence,  venture 
to  present  the  result  of  my  labours  in  my  name  to  my 
brethren  of  the  American  bar.  It  is,  according  to  its  first 
destination,  published  in  and  for  the  American  Law 
Journal^  and  will  be  delivered  to  its  subscribers  as  the 
third  number  of  the  tliird  volume  of  that  publication; 
but  a  sufficient  number  of  copies  will  also  be  struck 
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off  for  such  as  may  wish  to  possess  it  as  a  separate 
work* 

I  need  not  explain  to  those  who  are  conversant  with 
the  works  of  my  author,  that  his  Quastiones  Juris  PubUci 
are  divided  into  two  parts,  entirely  distinct  from  and 
unconnected  with  each  other,  otherwise  than  by  being 
published  together  under  one  title,  and  by  their  general 
relation  to  subjects  of  public  law.  The  first  part,  De  Re^ 
bus  Bellidsj  treats  exclusively  of  the  law  of  war,  and 
forms  of  itself  a  complete  treatise  on  that  particular  sub- 
ject. I  have  thought  it  best,  therefore,  to  translate  and 
publish  it  separately,  under  its  appropriate  title,  ^  Trea- 
tise  on  the  Law  of  War. 

To  expatiate  on  the  merits  of  this  excellent  W(»iL 
would  be  useless.  It  is  known  and  admired  wherever 
tile  law  of  nations  is  acknowledged  to  have  a  binding 
force.  Its  authority  is  confessed  in  the  cabmets<^  princes, 
as  well  as  in  the  halls  of  courts  of  justice :  to  be  unac- 
quainted with  it,  is  a  disgrace  to  the  law}'er  and  to  the 
statesman.  It  ranks  its  author  among  the  great  masters 
of  the  law  of  nature  and  nations,  with  CrrotiuSj  Pujfen- 
dorff^  Wolffius^  and  VatteL  His  range  is  not  indeed  so 
extensive  as  that  of  his  illustrious  coUes^es;  but  he  has 
more  profoundly  investigated  and  more  copiously  dis- 
cussed than  any  of  them  tiie  particular  branch  which  he 
assigned  to  himself. 

It  is  extraordinary  that  a  treatise,  the  merit  of  which 
is  so  generally  acknowledged,  has  not  as  yet  been  trans- 
lated into  any  of  the  modem  languages  (the  Lcruo  Dutch 
excepted),  and  that  the  English^  particularly,  who  pro- 
fess to  admire  it  so  much,  have  not  favoured  the  world 
with  a  good  translation  of  it  into  our  common  idiom. 
For  we  cannot  consider  as  such  the  incorrect  and  in- 
complete  version  which  in  the  year  1759  was,  by  the  help 
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of  some  mterpdations,  published  by  Mr.  Richard  Lee^ 
as  an  original  work,  under  the  title  of  A  Treatise  of 
Captures  in  War^  a  second  edition  whereof  appeared 
at  London  in  1803,  in  the  preface  to  which  the  book  is 
for  the  first  time  acknowledged  to  be  an  enlarged  trans- 
lotion  of  the  present  work.  The  insufficiency  of  that  per- 
formance to  supply  the  place  of  our  author's  text  is  every 
where  admitted;  and  tiie  friends  of  science  in  this  country 
have  long  expected  that  some  of  the  learned  civilians  of 
Great  Britain,  a  JRobinson,  a  fFardj  or  a  Brorvn^  would 
present  the  world  with  an  English  translation  of  the  trea* 
tise  De  Rebus  BeUtcis,  executed  in  a  manner  worthy  of  its 
author.  But  this  fond  hope  has  unfortunately  been  disap- 
pointed* 

No  person  has  wished  more  anxiously  than  myself  to 
see  this  translation  performed  by  some  one  of  the  able 
professors  whom  I  have  just  named,  and  who  are  so  ca- 
pable of  doing  it  complete  justice.  Then  my  favourite 
author  would  have  appeared  in  an  English  dress,  with 
all  the  advantages  which  brilliant  talents,  combined 
with  a  profound  knowledge  of  the  science  of  which  he 
treats,  could  have  given  him.  The  translation  which  I 
offer  to  the  public  cannot  boast  such  high  advantages; 
it  claims  no  other  merit  but  that  of  correctness,  the 
only  cMie  which  a  translator  caimot  dispense  with.  To 
deserve  this  humble  praise  has  been  the  object  of  my 
constant  efforts.  I  have  endeavoured  to  discover  the 
precise  English  expressions  which  my  author  woiild 
have  used,  if  he  had  written  in  our  language.  If  some- 
times I  have  shortened  his  long  Ciceronian  periods, 
and  divided  them  into  more  convenient  paragraphs;  if 
sometimes,  also,  I  have  connected  his  phrases  in  a  man- 
ner  more  suited,  as  I  thought,  to  the  idiom  in  which  I 
wrote,  I  believe  that  I  have  done  it  without  injury  to  the 
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sense.  Where  my  author  narrates^  I  have  endeavoiped 
to  state  with  fidelity  the  facts  and  events  that  he  relates; 
where  he  argues,  to  convey  the  full  force  of  his  able  and 
luminous  reasoning,  and  I  was  sensible  that  it  could  not 
be  done  better,  than  by  keeping  as  close  to  the  text  as 
possible.  I  have  but  in  few  instances  wandered  from  this 
strict  plan,  and  only  where  our  author  treats  of  local  sub- 
jects, of  little  or  no  interest  to  the  American  reader.  Of 
the  few  other  liberties,  which  I  have  thought  necessary 
to  take  in  the  course  of  this  work,  it  is  proper  that  I 
should  ^ve  an  account  in  this  place. 

I  have  shortened  the  titles  of  the  several  chapters, 
which  in  the  original  are  presented  in  the  shape  of  que- 
ries, to  suit  the  modest  title  of  Questions^  which  is  pre- 
fixed to  the  whole  work.  Considering  this  first  part, 
as  justly  en  tided  to  be  considered  a  complete  and  regular 
treatise  on  the  law  of  wv,  I  have  thought  it  my  duty  to 
present  it  as  such  to  my  readers,  and  to  head  its  several 
divisions  accordingly. 

For  the  same  reason,  I  have  entitled  the  twenty  fifth 
chapter,  which  in  the  original  bears  the  title  of  '^  Various 
Small  Questions,"  {Faria  QiutstiuncuUe)\  Miscella- 
neous Maxims  and  Observations,  for  such  they 
will  appear  to  be;  and  I  have  headed  each  of  the  sections 
into  which  that  chapter  is  divided,  with  the  result  of  the 
observations  that  it  contains,  in  the  form  of  an  axiom  or 
aphorism^  so  that  the  reader  nuiy  see  at  once  the  pro- 
position which  the  author  means  to  maintain  or  to  illus- 
trate in  each  of  those  subdivisions. 

I  have  omitted  the  whole  of  the  twenty  third  chapter 
and  some  parts  of  a  few  others,  which  are  pointed  out  in 
notes  in  their  several  places,  as  treating  of  subjects  which 
are  local  in  their  nature  and  application,  and  consequent- 
ly, are  neither  useful  nor  interesting  to  us.  I  have,  for  the 
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same  reason,  left  out  a  great  number  of  the  references, 
which  our  author  frequently  makes  to  the  Dutch  statute 
books,  and  to  some  other  national  works,  little  or  not  at 
all  known  in  this  country.  I  have,  however,  preserved  a 
few  to  some  of  the  most  noted  among  them,  and  par- 
ticularly to  Aitzema^  whose  Chronicle  I  consider  as  an 
excellent  compilation  of  historical  facts  and  documents, 
of  which  I  have  endeavoured  to  give  a  character  in  a  note 
to  page  15. 

I  have  thrown  into  notes,  in  the  fifteen  last  chapters, 
the  numerous  references  which  abound  in  the  body  of 
the  original  work.  The  first  ten  chapters  being  in  the 
press,  as  I  have  already  mentioned,  when  I  began  to  re- 
vise  this  translation,  I  was  prevented  from  doing  the 
same  with  respect  to  them  by  the  fear  of  giving  to  the 
printers  too  much  additional  trouble. 

With  regard  to  the  notes  which  I  have  subjoined  to 
the  body  of  the  work,  and  which,  to  distinguish  them 
from  those  of  the  author,  are  marked  71,  they  are 
principally  intended  to  elucidate  and  explain  the  text. 
Our  author  often  slightly  refers  to  facts  which  were  well 
known,  and  some  of  them  even  remembered  in  his  day; 
frequently,  also,  he  alludes  to  particular  texts  of  the 
civil  law,  and  to  the  opinions  of  writers  whose  works 
were  familiar  to  the  civilians  of  Europe  and  of  his  coun- 
try, but  are  litde  read  among  us.  In  every  such  instance, 
whenever  it  has  been  in  my  power,  I  have  presented  the 
reader,  in  a  note,  with  the  text  or  passage  referred  to;  and 
where  that  could  not  conveniently  be  done,  I  have  given 
such  explanations  as  I  thought  would  best  enable  him 
clearly  to  understand  the  scope  and  meaning  of  the  ob- 
servations  or  arguments  of  our  author. 

As  I  progressed  in  the  work,  I  have  added  some 
other  notes,  which  exhibit  a  comparative  view  of  the 


X  • PREFACE. 

principles  and  practice  of  the  different  states  of  Atnaica 
and  Europe  on  various  interesting  points.  In  a  few  in- 
stances I  have  presumed  to  advance  my  own  opinions^ 
and  even  in  some  of  them  to  differ  from  my  author  him- 
self; but  I  have  done  it,  I  am  sure,  in  the  spirit,  and,  I 
hope,  in  the  manner  pointed  out  by  the  great  orator, 
quarens  omniuy  dubitans  plerumque,  et  mihi  (hffidens.* 

I  have  thought  that  an  account  of  the  life  and  writings 
of  Bynkershoek  would  not  be  unacceptable  to  the  reader, 
and  therefore  it  will  be  found  immediately  after  this 
preface.  I  have  added  to  it  a  brief  alphabetical  notice  of 
those  writers  on  the  civil  law  or  the  law  of  nations,  whose 
works  are  not  generally  known,  and  are  quoted  or  refer- 
red to  in  this  book.  A  list  of  the  American  and  English 
cases  cited  in  the  notes,  and  a  table  of  reference  to  the 
books  and  titles  of  the  quotations  from  the  text  of  the 
civil  law,  which  occur  in  the  course  of  the  original  work, 
are  also  subjoined.  I  regret  that  some  errors  of  inadver- 
tence have  escaped  my  attention,  particularly  in  the  notes, 
which  I  acknowledge,  were  written  with  some  degree  of 
haste,  though  they  are  the  result  of  much  previous  study 
and  reflection.  Such  of  those  errors  as  I  have  discovered 
are  noticed  in  an  errata,  9t  the  end  of  the  book.f 

Being  about  to  commit  this  work  to  the  candour  and 
indulgence  of  the  public,  I  have  thought  it  necessary  to 
premise  these  few  observations.  It  has  long  been,  as  I 
liave  already  observed,  an  anxious  vidsh  of  the  American 
jurists  to  see  tliis  celebrated  treatise  correctly  translated 
into  our  language,  and  published  in  a  portable  form.  It 
is  very  difficult  to  procure  in  tlxis  country  a  copy  of  the 

'   *  Cic.  acad.  quxst.  1 . 

t  To  which  add  the  foUowing,  wliich  was  not  noticed  at  the 
time:  page  155,  line  1,  of  the  text,  dele  "whether." 
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orig^Ml,  which  13  ooly  to  be  fomid  in  4  £^w  of.  our  }ibr4>- 
lies.  Nor  can  it  be  obtained  from  Europe,  without  pur- 
chasing ^t  the  same  time  two  folio  volumeB,  which  con- 
tain a  great  deal  of  matter  of  little  interest  to  those  whij 
do  not  make  the  civil  law  tlie  object  of  their  particular 
study.  With  the  greatest  diffidence,  therefore,  I  3Ubi|Ut 
this  feeble  attempt  to  the  candid  and  enlightened  judg- 
ment of  my  professional  brethren;  if  it  shall  be  thought 
deserving  of  their  approbation,  I  shall  consider  it  as  an 
ample  and  honourable  reward  of  my  labours,  otherwise 
I  shall  endeavour  to  profit  by  their  censure. 

At  the  present  moment,  when  the  fate  of  Holland  ere- 
ates  a  lively  interest  in  every  feeling  mind,  the  public 
will  be  disposed  to  receive  with  peculiar  indulgence,  a 
work  which  recals  to  our  memory  the  brilliant  epochs  of 
that  celebrated  republic,  once  so  famed  in  arts  as  well  as 
in  arms.  She  has  proved  to  the  world,  that  the  republi- 
can spirit  of  commerce,  and  the  honourable  pursuits  of 
industrious  enterprise  are  not  incompatible  with  any  of 
those  more  brilliant  attainments  by  which  nations  as  well 
as  individuals  are  raised  to  celebrity.  Since  her  separa- 
tion from  the  Spanish  empire  she  has  produced  more 
great  men,  and  achieved  more  g^at  deeds,  than  all  the 
remainder  of  that  once  immense  and  powerful  monarchy. 

Holland  is  no  more,  but  the  remembrance  of  her  past 
glory  can  never  die.  The  admirers  of  military  exploits 
will  with  pleasure  and  pride  dwell  on  the  achievements  of 
her  Maurice^  her  De  Ruyters^  and  her  Fan  Tromps. 
The  statesman  will  still  guide  his  political  bark  by  the 
lights  which  her  De  TVitts^  her  Van  BeuningenSy  and  her 
Fagels  have  supplied.  The  astronomer,  the  philosopher, 
will  explore  the  secrets  of  nature  and  the  heavens,  with 
her  ^sGravesandes  and  her  Huygens.  The  physician  will 
improve  his  theory  and  his  practice  by  the  discoveries 
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of  her  Bo€rhaat>€9  and  her  Fan  Swietens.  And  the  stu- 
dent, who  delights  in  investigating  the  principles  of 
that  law  of  nations,  so  hiuch  talked  of  and  so  litde 
practised,  will  ever  revere  the  hallowed  soil  which 
gave  birth  to  such  illustrious  men  as  Grotius  and  our 
Bykkershoek. 

His  saltern  accumuiem  donis  2k  fungbr  inani 
Munere. 

Philadelphia,  October,  ISIO. 
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Cornelius  van  bynkershoek  was  bom  the 

29th  of  May  1673,  at  Mddleburgh^  the  capital  of  the  province 
of  Zealand^  where  his  father  was  a  respectable  merchant.  He 
received  his  education  at  the  university  of  Franeker  in  Friea^ 
land^  and  his  juvenile  exercises  while  there,  drew  upon  him 
the  attention  of  the  celebrated  professor  Huberus^*  who  in  one 
of  his  elaborate  dissertations,  calls  him  eruditissimus  juvenis 
Cornelius  Bynkersroek.j  On  leaving  the  university,  he 
settled  at  the  Hague,  where  he  exercised  with  great  applause 
the  profession  of  an  advocate,  and  published  from  time  to  time 
ingenious  and  learned  dissertations  on  various  subjects  of  the 
civil,  and  of  his  own  municipal  law.  In  the  year  1702,  he  pub- 
!bhed,his  excellent  dissertation  De  Daminio  Marta^  and  the 
next  yeai;  was  appointed  a  judge  of  the  Supreme  Court  of 
Hoilandy  Zealand^  and  West  Friesland^  which  sat  at  the  ffagve. 
In  the  year  1721,  he  published  his  learned  treatise  Deforo  Le- 
gatorurrij  and  three  years  afterwards,  on  the  26th  of  May  1 724, 
was  appointed  president  of  the  respectable  court,  of  which  he 
already  was  a  member.  He  was  now  fifty  one  years  of  age.  His 

*  Well  known  in  this  country,  by  his  dissertation  De  Conflictu  Legum, 
fit !*t  of  which  has  been  translated  into  EngiUh,  and  published  by  Mr.  Dallat, 
in  a  note  to  the  case  of  Emory  v.  Greenough,  ftn  tlie  third  volume  of  his  Re^ 
ports,  page  370. 

t  Bubtr,  Eunomia  Romana^  ad  1.  Lecta,  D.  de  reb.  cred. 
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celebrated  ^tasstiones  juris  pubUci^zrt  among  the  last  works 
that  he  produced,  as  they  did  not  appear  until  the  year  1737, 
when  he  was  sixty  four  years  old.  He  died  of  a  dropsy  in  the 
chest,  on  the  16ih  of  April  1743,  in  the  seventieth  year  of  his 
age.  He  was  twice  married.  By  his  second  wife  he  had  no  clnl- 
dren,  but  left  six  daughters  by  bis  first  wife* 

His  works  consist  chiefly  of  dissertations  and  treatises  (which 
he  modestly  calls  fueathns)  oti  y^ioua  subjects  of  the  law  of 
nations,  and  of  the  civil  law,  combined  in  some  instances  with 
the  municipal  regulations  of  his  own  country.  They  were  pub- 
lished separately,  in  his  lifetime,  except  the  ^testipnes  juris 
privati^  which  appeared  only  after  his  death.  These  are  only  a 
part  of  a  larger  work,  which  he  did  not  live  to  finish*  He  had 
however  prepared  the  four  first  books  for  the  press,  when  death 
put  a  period  to  his  labours*  He  had  not  even  time  to  write  more 
than  the  first  paragraph  of  a  preface,  with  which  he  intended 
to  usher  that  work  into  the  world,  and  in  which  he  appears  fully 
sensible  of  his  approaching  end* 

Eighteen  years  after  his  death,  his  scattered  writings  were 
collected  together  by  the  learned  Vtcat^*  professor  of  juris- 
prudence in  the  college  of  Lausanne  in  Svntzerland^  and  pub- 
lished in  two  folio  volumes  at  Geneva^  in  the  year  1761*  Thia 
edition  is  the  only  one,  that  we  know  of,  of  all  the  works  of 
our  author,  though  we  are  informed  that  some  of  his  treatises 
have  gone  through  several  editions  in  his  own  country*  The 
Baron  Von  Omptcda^  notices  a  second  edition  of  the  ^ictstiones 
juris  publici^heydf^n  1752,4to*  But  this,  the  best  and  most  com- 
plete monument  of  his  fame,  was  published  in  a  foreign  land* 

This  edition  is  remarkable  for  its  beauty  and  correctness, 
and  is  adorned  with  an  elegant  preface  by  the  learned  editor, 
and  an  account  of  the  author's  life  and  writings,  from  which 
we  have  in  part  gathered  the  information  which  we  now  com- 
municate to  the  American  reader. 

*  M.  t^icat  is  the  author  of  an  esteemed  treatUe  on  natural  law,  entitled: 
Trait^  du  Droit  Katurel  l!f  tie  i\i/>p/i cation  de  *f*  principtt  au  Droit  Civil  IS^ 
nu  Droit  des  Gen*.  Lausanne,  1782,  4  vols.  8vo.  Baron  Von  Ompteda  calls  it 
a  vfry  useful  book.  Litter,  des  Valkerr.  p.  389. 

t  Litter  at  ur  des  Vceihrrechtt,  p.  420. 
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We  skill  here  give  a  brief  notice  of  the  several  works  of 
our  author,  which  are  contained  in  the  collection  of  professor 
Vicat^  although  but  few  of  them  can  be  of  any  practical  use  in 
this  country,  yet  we  believe  that  a  general  idea  of  the  whole  wiU 
not  be  thought  altogedier  uninteresting. 

I.  The  first  voluoie  contains : 

1.  Obsefvationes  juris  Romania  in  eight  books,  in  which  a 
variety  of  curious  points,  relating  to  the  ancient  Roman  juris* 
prudence,  are  ably  discussed,  several  of  which  are  interesting  in 
an  historical  point  of  view,  as  elucidating  through  the  medium 
of  their  laws,  the  manners  and  customs  of  that  once  great  people. 
Among  those,  we  notice  the  first  chapter  of  the  first  book,  in 
which  the  terrible  partis  secanto  of  the  law  of  the  twelve  tables 
is  ingeniously  and  [dausibly  maintained  to  have  meant  no  more 
than  that  the  insolvent  debtor  should  be  sold  in  the  public  mar- 
ket as  a  slave,  and  the  proceeds  of  the  sale  distributed  among 
bis  creditors.  The  l4th  chapter  of  the  third  book  discusses 
the  question,  how  far  and  in  what  cases  the  military  force 
could  among  the  Romans  be  called  in  to  the  aid  of  the  judicial 
authority.  In  the  4th  book,  chap.  13,  the  author  comments  on 
the  1 9th  law  of  the  digest  De  ritu  nuptiamm^  by  which  a  fa^ 
ther  was  obliged  to  give  his  daughter  in  marriage  widi  a  com- 
petent portion,  if  a  suitable  match  offered;  and  if  he  refused, 
might  be  compelled  to  it  by  the  magistrate.  Various  other  sub^ 
jects  of  an  equally  interesting  nature  to  the  scientific  lawyer, 
are  examined  and  discussed  in  the  course  of  that  work;  of  which 
we  think  it  sufficient  to  have  instanced  a  few,  to  give  an  idea 
?>f  the  general  scope  and  object  of  the  whole. 

3.  Opuscula  varii  arffutnetUi^  This  work  like  the  former, 
consists  of  dissertations  on  various  subjects' of  the  Roman  law. 
They  ane  six  in  number,  the  most  interesting  of  which  are  the 
first,  on  the  second  law  of  the  digest  De  origtnejuris^  the  third 
on  the  right  which  fathers  had  among  the  ancient  Romans, 
of  killing,  selling,  or  exposing  their  children,  and  the  fourth 
on  the  Roman  laws^  respecting  foreign  modes  of  worship. 
This  last  is  replete  with  curious  information,  particularly  with 
regard  to  the  law  which  prevailed  on  that  important  subject, 
in  the  first  ages  of  cbristiaftlty. 

3.  This  votume  concludes  with  m  anslrer  to  his  kametl 
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cotemporaty  Gerard  Noodt^  who  had  controverted  some  of  the 
opinions  which  he  had  delivered  in  his  above  mentioned  dis- 
sertation, on  the  power  which  fathers  had  at  Rome  over  their 
children. 

II.  The  contents  of  the  second  volume  are  as  follow: 

1.  Opera  Minora^  consisting  of  six  dissertations  on  various 
subjects,  none  of  which  will  be  thought  very  interesting  in 
this  country,  except  the  5th,  De  Dominio  Marisj  and  the  6tb, 
De  foro  legatorum.  These,  indeed,  had  he  never  written  any 
thing  else,  would  have  been  sufficient  to  establish  our  author's 
reputation  as  a  lawyer,  and  a  publicist.  Every  one  who  has  read 
and  understood,  and  of  course  admired  them,  cannot  help  find- 
ing fault  with  the  excessive  modesty  which  induced  him  to 
publish  them  under  the  inappropriate  title  of  opera  minora*  The 
learned  world  has  long  classed  them  among  the  best  works 
that  have  ever  appeared  on  those  generally  interesting  subjects. 

In  the  dissertation  De  Dominio  Maris^  our  author  considers 
the  long  agitated  question  of  the  Dominion  of  the  Sea^  in  a  libe- 
ral and  impartial  manner,  unbiassed  by  prejudice,  and  unsway- 
ed by  party  spirit.  He  calmly  and  dispassionately  consider^  in 
what  cases  the  sea  is  capable  of  becoming  the  subject  of  sove- 
reignty or  exclusive  jurisdiction,  discusses  with  candor  the 
various  pretensions  which  different  states  have  set  up  from 
time  to  time  to  the  dominion  of  that  element,  or  of  considera- 
ble portions  thereof;  and  upon  the  whole,  his  conclusions  are 
such  as  reason  avows,  and  moderate  men  will  ever  be  disposed 
to  adopt. 

His  dissertation,  or  radier  treatise  Deforo  Legatorum  is  in 
every  body's  hands,  in  the  excellent  translation  which  Mr. 
Barbeyrac  made  of  it  into  the  French  language,  with  notes, 
in  which  he  has  displayed  his  usual  judgment  and  learning. 
That  translation  has  not  only  received  the  approbation,  but  the 
praise  of  our  author  himself,  with  whom  Mr.  Barbeyrac  was 
intimate.  We  shall  therefore  dispense  with  giving  a  more  par- 
ticular account  of  a  work  which  is  so  well  and  so  generally 
known.  To  name  it  is  sufficient  praise. 

2.  ^tutstiones  juris  publici.  This  work  is  divided  into  two 
parts;  the  first  of  which,  entitled  De  Rebus  Bellicis  is  now  pre- 
sented in  an  EngUah  translatbn  to  the  American  puUie,  under 
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its  appropriate  tide  of  ^  A  Treatise  on  the  Law  of  War ^  and 
a  more  complete  one  never  yet  has  been  written  on  this  inte- 
resting subject.  The  second  part  which  is  entitled  De^ebus  va- 
rit  argument iy  treats  of  various  subjects,  some  of  them  belong- 
ing to  the  law  of  nations,  and  others  to  the  constitution  and 
laws  of  the  United  Netherlands.  From  the  3d  to  the  12th 
chapter  inclusive,  our  author  treats  of  the  law  of  ambassadors^ 
and  those  chapters  might  well  be  added  to  the  treatise  Deforo 
Legatorum^  with  the  subject  of  which  they  are  more  nearly 
connected  than  with  any  other.  In  the  seventh  chapter  he  ex- 
amines the  question,  whether  the  acts  of  a  minister  are  binding 
when  contrary  to  his  secret  instructions.  The  2l8t  chapter  treats 
of  the  salute  to^hips  of  war  at  sea,  and  seems  to  belong  more 
properly  to  the  dissertation  De  Dominio  Maris^  where  the  same 
subject  is  treated  of.  The  remainder  of  the  chapters,  twenty- 
five  in  number,  do  not  treat  of  any  subject  of  general  concern, 
and  the  whole  of  this  second  book  is  unconnected  with  the 
first,  which  is  best  exhibited  as  a  separate  and  independent 
treatise  on  the  Law  of  War. 

The  ^ctstiones  juris  pubiici  have  been  translated  into  the 
Low  Dutch  language  by  Matthias  Ruuscher^  in  the  year  1739. 
We  do  not  know  of  any  other  translation  of  them  into  any 
language  whatever,  except  that  of  the  first  book  by  Mr.  Lee 
into  English^  of  which  we  have  made  mention  in  the  preface. 

3.  ^asstiones  juris  privati.  This  work,  which  was  to  have 
contained  one  hundred  chapters,  and  contains  only  forty-eight, 
was  left  incomplete,  as  we  have  already  mentioned,  by  the 
death  of  the  learned  author.  It  is  divided  into  four  books,  chiefly 
on  topics  of  the  civil  law  and  the  municipal  law  of  Holland.  The 
fourth  book  alone^  and  the  last  chapter  of  the  third,  may  be 
considered  as  interesting  to  the  American  jurist,  as  they  treat 
of  the  subject  of  insurance,  and  of  various  points  of  the  mari- 
time and  commercial  law.  This  work  closes  the  second  and 
last  volume. 

Our  author  also  wrote  two  other  considerable  works,  the 
one  entitled  Corpus  juris  Hollandia  Esf  ZelandicCy  and  the  other 
Observationes  Tumultuarias  or  hasty  notesy  being  memoranda 
which  he  took  from  day  to  day,  of  the  decisions  of  the  court 
in  which  he  sat  for  the  space  of  forty  years.  He  gave  directions 
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by  his  will,  to  his  executors,  thai  those  works  should  not  he 
published;  and  they  strictly  complied  with  his  injunction* 
As  the  ancient  laws  of  ff^tkmd  have  been  subverted,  and  the 
Napoleon  C9de  introduced  in  their  place,  it  is  probable  thi^t 
those  writings,  if  published,  would  not  be  found  of  any  gre^ 
use  at  the  present  timet 

The  character  of  our  author's  works  has  long  been  esta- 
blished among  the  learned  of  Europe.  H^inecdus^  who,  in  the 
year  1733,  published  at  Ltip^iciy  an  edition  of  the  four  fir^t 
books  of  the  Obg^rvQtione^  J^^i*  Romania  calls  him  in  his  pre- 
face to  that  work,  ^^  a  man  of  consummate  learning  and  abilily, 
possessing  a  sound  discriminating  mind,  and  an  extraordinary 
and  incredible  fund  of  legal  knowledge."*  fiarbeyracy  in  the 
preface  to  his  translation  of  the  treatise  Deforo  Legatorttmy 
describes  him  as  one  of  that  superior  class  of  writers,  whos9 
works  are  only  intended  for  men  of  learning,  and  who,  disdaiq* 
ing  to  retail  the  opinions  of  others,  are  unwilling  to  say  any  thing 
which  has  been  observed  before,  and  endeavour,  as  much  as 
they  can,  to  exhibit  their  subject  in  some  new  point  of  view* 
*^And  he  is  right;"  continues  he,^^  to  have  taken  that  ground. 
One  who  possesses,  within  himself,  such  a  rich  fund  of  know- 
ledge, may  well  leave  it  to  others  to  borrow  and  repeat  what 
has  already  been  saidf"t 

In  England^  the  great  Lord  Mansfield  thought  him  worthy 
of  his  high  commendation  from  the  bench,  and  recommended 
the  work  which  we  have  translated,  to  the  attention  of  the  okf  m* 
bers  of  the  English  bar.*  Since  that  time,  our  author's  works 
on  the  law  of  nations,  (but  particularly  that  which  is  now  be^ 
fore  us)  have  been  considered  as  standard  authorities,  in  Great 
Britain  as  well  as  in  the  United  States^  and  are  daily  quoted 

*  Adntiratus  pnedpu?  niri  erudititnini  judicium  acre,  ingenium  9olert,  jurit 
Ktentiam  imuitatam  ac  denique  ineredibilenu 

f  Notre  autewf  eti  tm  de  ce*  ^crivain*  du  pitu  haut  vol,  (put  n*Set4vetatiue  pour 
iet  tavantt,  et  qui  ne  veutent  dire^  autant  qu*il  9e  peuty  rien  que  du  itotiveau»  EtUa 
raiton  de  te  mettre  sifr  ce  pied  id-  ^(tnd  on  at  si  rfehe  de  tan  proprefon^^t  o" 
f<ut  trh  bien  de  laitter  d  d*autres  le  eoin  d^etnprunter  ce  qui  a  ^ti  dejd  dit, 

*  Lord  Mawfield  spoke  extremely  well  of  Bynkerthoek^  and  recommended 
especially,  as  well  vrortii  nadinf ,  his  book  ef  prises,  l^uMthmee  jnne  publia* 
2  Bur,  690t  >«  nuifgin» 
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with  tespect  by  the  bar,  wd  relied  ga  by  the  bench  as  tho 

ground  of  their  decisions. 

Nor  have  our  Aoierican  stateaiaen  been  behindhand  in  com- 
mending the  merit  aqd  talents  of  this  eminent  writer.  Among 
them  none  has  bestowed  upon  him  more  correct  and  judicious 
praise^than  the  great  character,  who  b  generally  understood  to 
be  the  author  of  the  excellent  Examination  of  the  British  ^e* 
trine^  which  mt/ectM  to  capture  a  neutral  trade^  not  open  in  rim# 
ff  peace*  ^^  BynJterMhoekC^  says  he,  ^^  treats  the  subject  of  belli* 
gtrrent  andneutral  relations  with  more  attention,  and  eocphins  hig 
ideas  with  more  precision  than  any  of  his  predeceesor**^^i  How 
honourable  to  our  author  is  this  testimony,  when  we  consider^ 
on  the  one  hand,  by  whom  it  is  given>  and  reflect  on  the  other» 
that  in  the  list  of  those  predecessors  whom  Mr.  Atadison 
^aks  of,  are  (bund  the  celebrated  names  of  PuffendorffvaA 
of  Grotiuel 

It  ought  to  be  a  great  inducement  to  the  study  of  the  law 
of  nations,  that  the  fame  of  those  who  devote  themselves  to 
that  important  branch  €^  science,  extends  throughout  the  civi- 
lized world;  while  the  most  excellent  works  on  mere  munici- 
pal jurisprudence,  are  hardly  known  or  spoken  of  out  of  the 
oountry  which  gave  them  birth.  Thus  the  writings  of  Grotiue^ 
Bynkershoek^  and  Fattel^  are  read  and  admired  in  all  Ame* 
rica  and  Europe^  while  the  very  names  of  Coke  and  Dumou* 
iin%  are  unknown  out  of  the  countries  where  the  particular 
systems  of  law  are  in  force,  which  they  took  so  much  pains  to 
methodize  and  elucidate.  Of  the  truth  of  this  observation,  a 
striking  instance  is  to  be  found  in  the  works  of  our  author,  who 
from  an  opinion  of  lord  CoAe^  which  he  had  found  quoted  and 
misrepresented  in  Dr.  Zouch^s  treatise  Dejure  inter  genteoy 
conceiving  him  to  be  a  writer  entirely  ignorant  of  the  law  of  na- 
tions, treated  him  and  his  opinion  with  the  most  marked  con- 
tempt, calling  him  a  certain  Coke^  (Cocus  yuidam);  and  punning 
npon  his  name,  declared  that  be  could  not  concoct  his  opinions^ 

f  ExsminstioBt  &c.  p.  33« 

X  Styled  the  prince  of  the  Fiendi  Lav— /ir  Prmc0  dm  Urait  Fhuifoi*. 
i&  DtLmouUnt  par  Blondesa. 
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nor  could  they  be  concocted  by  the  other  writers  on  the  law  of 
nations.* 

It  is  to  be  wished  that  this  passage  were  expunged  from 
our  author's  writings,  particularly  as  it  is,  perhaps,  the  only 
time  that  he  has  indulged  in  such  undignified  language;  and 
unfortunately  he  has  applied  it  to  a  man  whom  of  all  others 
he  would  have  admired,  had  his  studies  but  led  him  to  a  pe- 
rusal of  his  writings.  Little  did  he  know  that  that  Cocus  qui^ 
dam^  whom  he  so  unjustly  despised,  was  one  whose  powerful 
mind  was  in  every  respect  congenial  to  his  own;  and  yet  he 
thought  him  unworthy  of  his  serious  notice,  while  he  paid  an 
unmerited  attention  to  the  works  and  opinions  of  such  an  in* 
ferior  writer  as  Dr.  Zouch.  But  Zouch  had  written  on  the 
law  of  nations,  which  is  studied  every  where,  and  the  great  Coke 
had  only  elucidated  the  municipal  law  of  England^  which  is 
not  anywhere  an  object  of  attention,  except  in  those  countries 
where  it  is  the  established  system  of  jurisprudence. 

Unfortunately  many  of  the  works  that  have  appeared  on 
various  subjects  of  the  law  of  nations,  are  some  of  them  pole- 
mical writings,  written  in  the  heat  of  a  particular  controversy, 
and  on  the  spur  of  the  occasion;  and  others,  though  professing 
to  be  on  a  more  liberal  scale,  do  nevertheless  betray  the  par- 
tiality of  their  authors  to  the  system  adopted  by  the  country  in 
which  they  lived,  or  the  governments  under  whose  patronage 
diey  wrote:  it  is  not  so  with  the  work  which  we  now  present  to 

'  *-«— eom^iie  «r«feRfiam  tuetur  Cocvs  q^i'idam  apud  Zomehtumt  De  jur: 
fco^  p.  2.  ^  4w  Q.  19.  Sed  tgo  firm  dificUit  ttoftMchi  ^vm,  ut  earn  ttntaniam 
concoqoere  mm  pouimt  ne^e  etiam  conctixit  Alberiau  Gtntilit  nafne  ZcmchcHt. 
I^«tt.  jV.  ^11^  L3.  c  3.  The  opinion  that  our  author  could  not  assent  to  is 
that  which  is  expressed  by  Lord  Coke  in  4th  Init.  153.  "  If  a  ha/tithed  man 
**  bt  ttut  m»  €tmba9tador  f  the  piactjrom^  whence  he  it  hamuhed,  he  maj  mot  be 
«*  detmmd  or  ofcmdtd  therei  amd  iAm  aU^  agreeth  with  the  crw/  /oo.*'  But  he 
had  not  wen  considered  that  opinion,  which  appears  a  rery  sound  one,  and 
perihctly  agree*  wkh  his  own,  which  is,  that  such  a  minister  indeed,  nay 
he  sent  out  of  the  countr}*;  but  that  it  would  be  a  violatioo  of  good  fiudi,  tn 
detain  and  punish  him  lor  having  returned,  aotwithsUnding  his  sentence  of 
banishment  But  ^Khrthoei  viewed  Lord  Coke  in  the  light  in  whiah  he  was 
•xhihilad  to  him  by  Zmtck^  who  represented  that  great  man  as  Iranied,  in- 
deed,  in  the  municipal  la«'  of  £t^:amd^  but  ifi^norant  of  the  law  of  natiwif 
yart*  pmmi  comtrntttMimm  Jiw««r  Eusiar^am*  C^^f:  -^•ij  ;piodcmm  extent  obtiiet 
aioK  ABBO  rxRiTis.  Zcuch»  ubi  supra 
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the  public;  it  was  written  at  a  time  when  Europe  was  in  a  state 
of  profound  peace,  when  there  was  no  particular  point  warmly 
controverted  between  the  European  governments,  and  although 
the  author  was  a  Dutchman,  and  wrote  in  the  bosom  of  his 
native  country,  yet  we  see  that  he  did  not  even  adopt  the  &• 
vorite  doctrine,  for  which  his  government  had  been  struggling 
during  the  space  of  near  a  century,  that  free  ships  mate  free 
goods;  so  that  although  many  among  us  may  not  agree  with  him 
on  this  particular  point,  still  we  cannot  withhold  from  him  the 
praise  of  a  strict  and  honest  impartiality ;  and  upon  the  whole, 
very  few  propositions  will  be  found  in  the  present  treatise,  to 
which  all  moderate  and  impartial  men  will  not  give  their  cor- 
dial and  unfeigned  assent. 


A  BRIEF 


ALPHABETICAL  NOTICE 


or 


SEVERAL  WRITERS  AND  WORKS 

Oil  THE 

CIVIL  LAW  AND  THE  LAW  OP  WATIONS: 
Kot  g^eraOy  known^  and  which  are  quoted  or  referred  to  in  this  book. 

AbRETJ  (the  chevaHer  de).  See  note,  p.  130. 

AiTZEVA  {Leo  or  Leeuwe),  See  note,  p.  15. 

Bellus  (Petrinua)^  «  Venetian  writer,  author  of  a  dissertation 
De  re  tniStari^  printed  at  Venice  in  1563,  4to.  h  is  to  be  found  also 
in  the  1 6th.  vol.  of  7VactatU9  TVactatuumy  9ru  0ceanu9  Juris;  an 
enormous  work,  being  a  collection  of  legal  tracts,  in  18  folio  vo- 
Inmes,  published  at  Venice  in  1 534,  under  the  auspices  of  pope 
Oregory  the  ISth.  It  contains  a  multitude  of  writings  on  the  civil 
and  canon  law,  bf  jurists  of  the  middle  ages;  some  of  them  of  so 
early  a  period  as  the  sixth  century.  In  this  curious  collection,  there 
are  several  tracts  which  relate  to  subjects  of  the  law  of  nations. 

BoLAnos  {Juan  de  Hevia)^  a  Sfianiah  writer,  a  native  of  Oviedo^  in 
the  province  of  Mturiaa\  author  of  an  excellent  institute  of  the  law 
of  Sfiainy  entitled  Curia  PMlififiica:  the  last  part  of  which  treats  of 
commercial  and  maritime  law,  and  has  been  the  foundation  of  many 
subsequent  works  upon  that  subject.  Roccus  has  borrowed  liberally 
from  it.  This  work  is  remarkable  for  its  clearness,  brevity  and  pre- 
dion, and  lays  down  very  sound  and  correct  principles  on  the  sub- 
ject of  maritime  and  commercial  jurisprudence.  The  author  informs 
us,  that  it  was  finished  at  the  city  of  Loa  Feyesy  in  the  kingdom  of 
Peru^on  Christmas  eve,  in  the  year  1615.  It  may  therefore  be 
considered  as  an  American  production.  The  edition  before  us,  was 
printed  at  Madrid^  1 783,  in  folio.  It  is  a  book  of  very  great  authority 
throughout  the  Sjfianifh  dominions,  and  in  our  territories  of  Or/ran^ 
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and  Lomaianaj  and  is  often  quoted  by  foreign  writerty  on  subjects 
relating  to  maritime  law. 

BuDDiEUS  {John  Francii)j  a  German  professor  at  Halle^  and  af- 
terwards at  Jena^  where  he  died  in  1705.  He  was  the  author  of 
several  works,  and  among  others,  of  a  book  entitled  Elementa  Pfd^ 
loaofihi^  firacticity  inBtrumcntalU  (9*  theoretical  3  vols.  8vo.  the  same 
which  is  so  contemptuously  referred  to  by  our  author,  and  was 
nevertheless  formerly  so  celebrated,  that  the  professors  of  the  pro- 
testant  universities  of  Germany j  took  it  for  the  text  of  their  lec- 
tures. He  also  wrote  the  great  German  historical  dictionary,  printed 
several  limes  at  Basil  and  Lrifisigy  in  3  vols.  fol. 

Cleiuac,  a  Frenchman^  author  of  a  valuable  work  on  maritime 
law,  entitled  Les  Us  iSf  Coutumea  de  la  Mer,  It  contains,  I.  The 
text  of  the  laws  of  Oleron^  Wiabuy^  and  the  Hanae  Towntj  with 
learned  notes.  2.  Le  Guidon  de  la  Mer^  an  ancient  French  treatise 
on  maritime  contracts,  and  principally  on  Inauranccy  divided  into 
sections,  in  the  form  of  an  institute,  and  enriched  with  notes  fraught 
with  much  curious  learning.  3.  The  laws  or  ordinances  of  Antwerfi 
and  Amsterdam^  concerning  insurance.  4.  A  treatise  on  the  French 
adiiiiralty  jurisdiction,  and  a  copious  index  to  the  whole  work. 
There  have  been  several  editions  of  this  book;  the  first  that  we 
find  any  mention  of,  was  printed  in  1647;  and  the  last  at  jimater' 
dam^m  1788. 

ConE  nES  Prises.  This  French  work  is  well  known  in  this 
country,  but  it  is  not  generally  understood  that  there  are  four 
editions  of  it,  or  rather  four  different  works,  all  nearly  on  the  same 
plan,  but  published  at  different  periods;  and  containing  more  or 
less  information  on  the  important  subject  of  maritime  ca/iturea. 

The  firat  is  the  Old  Code  dea  Priaea^  by  M.  Chardon^  who  was 
secretary,  under  the  monarchy,  to  the  council  of  prizes  at  Paria.  It 
is  entitled  Code  dea  Priaea;  ou  recueil  dea  Editay  Declarationay  ^c. 
defitda  1400,  juagu*  a  firiaent;  Imprimi  ftar  ordredu  Roii  2  vols. 
4to.  Paris,  imprimerie  royale,  1784. 

The  second  is  entitled  Code  dea  Priaea  maritimea  \S  armementa 
en  couracy  fiar  le  Citoyen  G.,  homme  de  loi;  2  vols.  12mo.  Paria, 
Gamery^  an  7. 

The  title  of  the  third  is  M>uveau  Code  dea  Priaea^  par  le  Cit,  Le 
Beauy  4  vols.  8vo.  Paria^  Imprimerie  de  la  Republigucy  ana  7,  8  ^9. 
It  is  brought  down  to  the  3d  Prairial,  8th  year,  (23d  of  May,  1800.) 

The  fourth  is  entitled  Code  dea  Priaea  ^  du  Commerce  de  terre 
l^  de  mer,  par  F.  N.  Dufriche  Foulaines,  jurisconsulte;  2  vols.  4to. 
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small  close  print.  Paris^  Duflraf  du  Verger ^  18D4.  It  is  more  copi- 
ous and  complete,  and  is  brought  down  to  a  later  period,  than  anf 
of  the  others. 

CoNsiLiA  Beloica  is  a  collection  of  official  opinions  given  to 
the  states  general  of  the  United  JSTetherlandM^  by  the  law  officers  of 
that  government. 

CoNsiLiA  HoLLAVDicA,  are  the  opinions  of  the  law  officers  of 
the  provincial  states  of  Holland  and  West  Friealandj  collected  in 
like  manner. 

CoNsoLATo  DEL  Mare.  This  Celebrated  work  is  but  little  known 
in  this  country,  owing  to  the  difficulty  of  procuring  it  from  abroad, 
and  to  its  being  written  in  languages  not  generally  understood.  The 
forty  three  first  chapters  have  been  translated  from  the  Amsterdam 
edition,  by  fVeaterveen,  and  published  in  the  American  Law  Joumalj 
(vol.  ii.  p.  385,  and  vol.  iii.  p.  1.)  but  they  relate  only  to  the  form  of 
judicial  proceedings  in  the  maritime  courts  of  the  kingdom  of  Ma- 
jorcaytmd  are  thought  by  many  not  to  belong  to  the  ancient  Conaolato, 

The  oldest  edition  of  this  work  has  lately  been  discovered  by  Mr. 
Boucher^  in  the  Imperial  library  at  Paris,  It  is  embodied  with  the 
marine  ordinance  of  Barcelona^  of  which  it  consdtutes  the  principal 
part,  and  was  printed  in  that  city,  in  the  Catalonian  language,  in 
the  year  1494,  thirty-seven  years  only  after  the  discovery  of  the 
art  of  printing.  Mr.  Boucher  has  favoured  the  public  with  a  trans- 
lation of  it  into  the  French  language,  printed  at  Paris  in  1808, 
several  copies  of  which  have  already  made  their  way  into  this 
country.  Mr.  HaU^  of  Baitimorey  (to  whom  the  profession  is  already 
indebted  for  a  very  good  translation  of  the  Praxis  Curia  Admirali- 
tatisy  enriched  with  learned  and  useful  notes,)  is,  we  understand,  at 
present  employed  in  translating  it  into  the  English  language,  which 
will  entitle  him  to  the  thanks,  not  only  of  the  scientific,  but  also  of 
the  practical  lawyer.  That  excellent  book  has  been  styled,  with 
great  propriety,  the  Pandects  of  maritime  lato, 

A  copy  of  the  beautiful  edition  of  the  ConsolatOj  published  at  Mi- 
dridy  in  1 79 1,  in  the  Catalonian  language,  with  a  Spanish  translation, 
by  Don  Antonio  de  Cafimany  y  de  MonfialaUy  is  in  the  library  of  the 
American  Philosofihical  Society y  to  whom  it  was  presented  by  his 
excellency,  the  marquis  de  Casa  Trujo. 

CuNAUs  or  d,  Cunxo  (Gulzelmus)  author  of  a  small  treatise  on 
SiiretiMfi  (^De  materia  securitatia).  See  Mercatura  {De^, 

Curia  Philipica,  See  fioLAnos. 
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Ctvvs  or  Gno^  was  a  learned  Italian  lawyer,  who  flouriahed  in 
the  beginning  of  the  1 4tb  century.  He  died  at  Bologna^  in  1336* 
He  wrote  a  commentary  on  the  Co</e,  and  some  parts  of  the  DigcBtt. 

Galiani  (^theabb^/Vri/t/tantito), is  a  celebrated  A>a/to6'ten  writer. 
He  was  .secretary  to  the  ^eafiotitan  legation  at  P^rUj  and  after- 
wards a  member  of  the  Royal  Council  of  Commerce  in  kis  own 
country.  In  the  year  1783^  he  i>ublished  at  Mi/iUay  his  treatise  De* 
doveri  de*  Princifii  neutrali  vertto  i  Prinei/ii  guerreggianti^  e  di 
guesii  verso  i  neutrali;  {Of  the  duties  of  neutral  and  belligerent  firincem 
towards  each  other,)  it  was  translated  into  German  by  professor 
Kanigy  and  published  at  Leifi&icky  in  two  octavo  volumes,  in  1 790i 
under  the  title  of  Recht  der  JSTeutraUtxt  (the  law  of  J^eutrality.^ 
The  life  of  Galiani  has  been  written  and  published  at  MtfUes^  by 
Diodaii^in  1788.  See  Lampbldi. 

Gaua  (jfntonio  de)j  born  at  Lisbon  in  1530;  was  counsellor  of 
state,  aud  high  chaiM:ellor  to  the  king  of  Portugal.  He  wrote,  among 
other  things,  a  book  of  reports  of  Portuguese  decisions,  entitled) 
Deciaionrs  Sufirenii  Luntanid  Senatus^  in  folio.  He  died  in  1 595,  at 
the  age  of  75  years,  greatly  respected  for  his  immense  erudition. 

Gemtilis  (Albericus;)  bom  in  the  marquisate  oi  Ancona^  in  the 
Roman  state,  about  the  year  1550;  was  professor  of  the  civil  law  at 
Oxford^  and  died  at  London  in  1608.  He  published  a  treatise,  De 
jure  belUy  in  three  books  which  has  not  been  useless  to  Grotius^ 
and  in  which,  at  that  early  day,  be  supported  the  belligerent  claims 
of  Great  Britain^  against  the  pretensions  of  neutrals.  Lantftredi^  in 
his  preface,  says,  that  he  was  the  first  who  endeavoured  to  intro<* 
duce  a  system  of  jurisprudence  amidst  the  din  of  arms.  Although 
he  may  be  properly  considered  as  an  English  writer,  it  is  remarka- 
ble that  his  name  does  not  appear  in  the  Bibliotheca  Legum  Angli^t, 

Gronovius  {John  Frederick)^  was  bom  at  Hamburgh^  in  161 19 
and  was  professor  of  literature  at  Deventer,  and  afterwards  at  Ley- 
deny  where  he  died  in  1672.  He  published  many  valuable  editions 
of  Latin  authors,  and  among  others  of  GrotiusyDejure  belH  acfiacisy 
with  learned  annotations.  His  son,  James  Gronoviusj  distinguished 
himself  likewise,  by  several  works  of  learning  and  erudition. 

Guidon  de  la  Mer  (Le),  See  Cleirac. 

HoRNE  (Thomas  Hartwell)^  an  Englishman;  is  tlie  author  of  an 
useful  work,  entitled:  ji  comfiendium  of  the  statute  taws  and  regu- 
lotions  of  the  court  qf  admiralty ^  relative  to  shifts  of  war^  firivateers^ 
firizcsy  rccafitures  and  prize  money;  with  an  afifiendix  qfnotesyfire- 
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ctdenti^  tfe.  168  pages,  duodecimo;  London^  Q/arkcy  1803.  Thii 
book  is  scarce  in  jimeriea. 

Imol  A  {Joann€9  dr),  was  professor  of  the  civil  law,  at  Bologna^  in 
the  Pafial  states,  and  a  disciple  of  the  elder  Baidua,  He  composed 
a  great  number  of  professional  works,  which  were  much  admired 
in  his  day,  but  are  at  present  no  longer  read.  He  died  in  1436. 

Koch,  a  Frenchman^  professor  of  law  at  the  university  of  Stra** 
Aurghj  and  member  of  the  national  institute,  is  the  author  of  an  ex- 
cellent work  in  the  French  language,  entitled,  Mreg^  de  CHUtoirt 
det  TraitH  de  ftaix  entre  lee  fimeeancee  de  VEurofiey  depvu  la  fiaix 
de  WeetfikaUey  Basil  1796.  4  vols.  8vo. 

LAMPRsni,  was  a  professor  of  the  law  of  nations,  at  the  univer- 
sity of  Pisa  in  Tuecany,  He  published  at  Florence j  in  the  year  1 788, 
his  TratUUQ  del  commercio  de^  fiofioU  neutrali  in  tempo  dl  guerra^ 
(a  ireatiee  en  the  commerce  qf  neutral  nations  in  time  qfwar,)  It  has 
been  translated  into  German^  by  professor  Kttmg^  LeipMg^  1790; 
and  into  FrenQh^  by  M.  Peuchet^  Paris^  1803,  one  vol.  octavo.  M. 
Peuehet  tells  us,  that  the  ministry  of  Louis  XVI.  had  ordered  a 
translation  of  this  work  to  be  made,  but  it  was  not  executed  during 
his  reign. 

Lampredi  combats  on  many  points,  the  doctrines  of  GaUani, 
whose  book  is  written  in  fevour  of  the  freedom  of  the  neutral  flag, 
while  his  opponent  supports  the  opposite  doctrine,  so  strenuously 
contended  for  by  Great  Britain.  These  two  works  were  written  at 
the  close  of  the  American  war;  the  one  at  Mtfilee^  which  was  at  that 
time  under  French^  and  the  other  in  Tuscany^  which  was  under 
British  influence.  See  Galiani. 

LoccBNius  {Johannes)^  author  of  a  valuable  treatbe  in  three 
books,  entitled^  Dejure  maritimo  Isf  navali.  It  has  been  published 
by  Heinecciusy  together  with  Styfiman's  Jus  maritimum  tt  nauticumf 
and  Kuricke*s  Diatribe  de  Assecurationibus^  under  the  title  of  Scrip-' 
torum  de  jure  nautico  lit  maritimo  Fasciculu^y  in  two  vols.  4to.  HaL 
Magdeb.  1740. 

Marquardus  (Johannes)^  a  Germany  is  the  author  of  a  very 
learned  treatise  on  mercantile  law,  in  the  Latin  language,  entitled^ 
TVactatus  politico'juridicus  de  jure  mercatorum  is^  commerciorum 
singulariy  in  4  books,  printed  at  Franl^ort,  in  1 663,/o/2o,  ]  si  6  pages. 
It  contains  a  number  of  public  documents,  historical  facts,  and  other 
valuable  information. 

MxHOcaius  (James)f  a  lawyer  of  Paviay  in  Italyj  was  so  learned, 
that  he  was  called  the  Baldus  and  Bartholtis  of  his  age;  no  con- 
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temptible  names  ftmotig  the  ciTiliaxit.  He  w«t  preddest  of  the  Ml* 
perior  court  of  Milan^  and  died  in  1607,  at  the  age  of  75.  Among 
a  variety  of  professional  works  which  he  published,  and  were  much 
read  in  his  time,  he  wrote  a  treatise  in  folio.  Be  arUtrmrm  Judi^ 
cum  'qU4t9tionibu9  If  causU  condHorumj  which  is  the  work  to  which 
our  author  refers  in  his  35th  chapter,  page  196. 

Mercatura  (De)i  a  large  and  valuable  o<^iection  of  treatises 
and  dissertations,  by  various  authors  of  different  nations,  on  sufaiecis 
of  maritime  and  commercial  law.  It  b  entitled,  Dt  Meremturi^  Dc* 
eirionet  1st  Traetatu9  varii  if  de  rebuM  ad  torn  titrHnenHbu9^  1  vol. 
fol.  Colon.  1623.  It  contains,  amongst  other  things,  the  treatises  of 
Straccha  and  Santema^  and  the  little  tract  of  CWmriM,  mentioned 
In  this  book;  (See  Stracoha,  Santrrva,  Cvmjrvs.)  It  coBtaans 
also,  a  collection  of  the  decisions  of  the  court  of  Roui  of  Grxoa,  or 
subjects  of  mercantile  law,  to  the  number  of  9 1 5,  much  in  the  man* 
ner  of  our  common  law  reports:  See  IngerBOlta  Rocctu^ft,  53.  in  sor. 
The  remainder  consists  of  a  number  of  other  tracts  on  similar  sub- 
jects, by  various  authors,  which,  as  they  are  not  mentiened  in  this 
book,  we  think  it  unnecessary  to  notice  here. 

MoRNAc  {Anthony)^  a  French  advocate,  who  died  in  the  year 
1619.  He  wrote  a  great  number  of  professional  works,  which  were 
published  at  Parf>,  in  1T34,  in  four  vols.y&Ao.  He  was  a  man  of 
great  erudition. 

NooDT  (Gerardu8)y  of  Mmeguen^  was  a  Dutch  professor,  whose 
writings  on  the  Roman  law,  are  in  very  great  repute  among  the 
civilians.  His  works  have  been  edited  by  Barbeyracy  the  celebrated 
commentator  of  Puffendorjf  and  Grotiue^  and  piinted  at  Leyden^  in 
two  folio  volumes,  under  the  title  of  Oerardi  Mbodt^  M^vhrnagi, 
JuriaconnUti  If  AnteceMori%^  opera  omnia,  Lugd,  Bat^  1760. 

Ompteda  (Henry  ZewM,  Baron  t/on),  was  ambassador  of  the 
king  of  Great  Britain^  as  elector  of  Hanover  and  duke  of  Btuhb' 
v)ick'Lunenburgj  to  the  Diet  of  Ratisbon^  and  his  minister  pleni- 
potential^  to  the  electoral  court  of  Munich.  He  is  the  author  of  an 
excellent  work  in  the  German  language,  entitled,  Litieratur  de9 
geaammten  aoxvohl  naturHchen  aU  fioaitiven  Fb'tkerrechta^  or  Zdieiem- 
lure  of  the  natural  andfiodtive  law  of  nations;  Munich^  1785, 3  volsl 
8vo.  It  is  a  biographical,  critical  and  bibliographical  notico  of 
the  various  authors  who  have  written  on  the  law  of  nations,  and  of 
their  works,  down  to  the  time  of  its  publication,  arranged  in  a  very 
methodical  order. 

Roccus  (FranciscuB^j  a  J^eafioUtanj  author  of  the  celebralod 
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M>TABn>KA  dt  mKviku9  ei  nauhi  item  de  u—fcur<tfiQiMu9,  An  excel- 
lent  MtigM^k  trvntlatkMi  of  this  well  known  work*  the  original  of 
which  is  very  scarce^  hat  been  lately  jmbltsbedy  with  valuable  notesi 
by  J^etph  Reed  Ing€t»eU^  esq.  coonseUor  at  law  of  this  city;  one 
▼Ol.  1S6  pages^  oetavo^  Pfdtade^kMa^  HatMne  and  EarU^  1809. 
Thit  tranelation  is  executed  with  great  judgment  and  accuracy^ 
and  may)  in  our  opiniooy  well  supply  the  place  of  the  original* 

SAHTBRNAy  (Fettr)  a  Foriugueee  writer*  author  of  a  treatise  upon 
Insurance)  entitled*  TrmeioiUM  de  uMeeuratiomSue  ^  efionetonibu^ 
Merc0torufn.  See  MsncATunA  (De), 

St  A  ACCRA  (BenyeniUo)t  an  luUian  writer*  author  of  a  valuable 
treatite  on  the  law  of  merchantSt  entitled*  De  Mercaturd^  'eeu 
Mercmiore,  See  Mbhcatuba  {De). 

Us  ST  oouTUMEs  DB  LA  MsB.  See  Clbi&ac. 

Valiv  {Rett4  Jo9ui)j  was  bom  at  RocheUe^  in  France^  where  he 
exercised  the  profession  of  an  advocate*  and  was  king's  attorney* 
in  the  court  of  admiralty*  and  in  the  municipal  court*  He  was  also 
a  member  of  the  academy  of  that  city*  where  he  died  in  1765.  His 
celebrated  commentary  on  Louis  XIV.'s  Ordomumce  de  la  marine^ 
published  at  Rocheiie^  in  1760*  in  two  vols.  4to.  is  well  known  in 
the  Urdted  Statee;  but  few  are  acquainted  in  this  country  with  his 
Treati9e  en  Cafttureey  published  at  the  same  place*  in  1763,  in  one 
vol.8vo.  This  excellent  work*  worthy  of  the  high  reputation  of  its 
author*  is  unfortunately  out  of  print;  the  copy  which  we  have  in  our 
possession*  was  the  last  which  remained  two  years  ago  in  the  book- 
seller's store,  at  RocAelle.  It  is  to  be  hoped  that  a  new  edition  of  it 
will  soon  be  published. 

Vbrwkr  (Adriaan)^  author  of  a  work  in  the  Lew  Dutch  language* 
entitled,  ^ederlqntg  See  Rechterij  Averyen  en  Bodemeryen  or  The 
maritime  iaw  of  the  Mtherlandaj  and  the  law  of  average  and  hot* 
temry.  It  contain^  1.  The  laws  of  Witbuy^  and  the  ordinance  of 
jtwuterdam^  with  notes.  3.  Several  ordinances  of  the  SfianUh  kings* 
sovereigns  of  the  ^Tetherland^*  3.  A  treatise  on  the  law  of  bottomry. 
4.  A  treatise  on  average*  by  Quiniijn  fVeijteen^  with  an  index  to 
the  whole.  The  edition  before  us  was  printed  at  AmMterdam^  in 
1764. 

Zbvtoravivs  (John  Joachim)^  was  professor  of  divinity  at  Strat" 
hurgj  and  wrote  in  1634*  a  dissertation*  entitled*  De  origine^  veri-' 
tate  (^  obligatione  JuHm  gentium^  in  which  he  maintained  against 
Fuffendorff,  the  existence  of  tifioutive  law  qf  nations j  a  controversy 
which  failed  forth  the  abilities  of  several  writers  at  that  time*  but 
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at  this  day  appears  little  more  than  a  dispute  about  words.  Zeni* 
graviuM  also  wrote  a  dissertadoD  on  Commerce  betv>een  neuiraU 
and  belUgerenfs.  Strasb.  1690. 

ZoucH  {Richard)^  an  EnglUhmatiy  bom  in  1591),  in  WiltMre^ 
was  professor  of  ciiril  law  in  the  university  of  Oxford^  and  was  made 
judge  of  the  high  court  of  admiralty,  by  Charles  II.  at  the  reslom- 
tioui  in  1660.  He  wrote  some  elementary  tracts  on  the  civil  lawy 
and  distinguished  himself  in  the  celebrated  controversy  which  took 
place  in  that  reign,  on  the  subject  of  admiralty  jurisdicticm,  and 
was  principally  managed  on  the  part  of  the  civilians,  by  himself 
Dr.  Exton,  and  Dr.  Godolphin.  He  wrote  a  treatbe  on  the  law  of 
nations,  entitled,  JurU  ist  Judieii  FeciaiU  me  juris  inter  gentee  ^ 
qtutBtionum  de  eodem  explication  in  which  he  does  little  more  than 
retail  the  opinions,  and  often  copies  the  very  words  of  Grotiu9. 
Although  this  work  is  frequently  quoted  by  our  author,  he  appears 
to  have  been  sufficiently  sensible  of  its  want  of  real  merit.  It  was 
published  at  London^  in  1650,  in  4to.;  and  at  the  Hague^  in  1659| 
in  16mo. 
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1  O  enable  the  reader  to  find  in  their  numerical  prder^  and  hj 
the  books  to  which  the7  respectively  belong,  the  several  titlea  of 
the  In9tUute$^  DigeiU^  and  Code^  quoted  in  this  work. 

INSTITUTES. 
De  rerum  dtvisione  &  adquirendo  ipsarum  dominio.  Lib.  S.  tit.  1. 

DIGESTS. 
|C7*  The  tide*  in  italic*  are  translated  into  English  in  the  Ameri' 
can  Lata  Journal, 

De  adquirendo  rerum  dominio,  lib.  41.  tit  1. 

captivis  &  postliminio,  lib.  49.  tit.  15. 

collegiis  &  corporibus,  lib.  47.  tit.  33. 

distractione  pignorum,  lib.  30.  tit.  5. 

exercitorid  actioncj  lib.  14.  tit.  11.  (3  Am.  LawJoum,  463.) 

institorilL  actione,  lib.  14.  tit.  3. 

jure  Fisci,  lib.  49.  tit.  14. 

nauticofotnorcy  lib.  33.  tit  3.  (3  Am,  Law  Joum,  158.) 

noxalibus  actionibus,  lib.  9.  tit.  4. 

origine  juris,  lib.  1.  tit  3. 

pubiicanis  &  vectigalibus,  lib.  39.  tit.  4. 

ritu  nuptiarum,  lib.  33.  tit.  3. 
Locati,  conducti,  lib.  19.  tit.  3. 
Si  quadrupes  pauperiem  fecisse  dicatur,  lib.  9.  tit.  I. 

CODE. 

De  legibus,  Uf  constitutionibus  principum>  lib.  1.  tit.  14. 
naufragiis,  lib.  1 1.  tit.  5. 

Ne  uxor  pro  marito,  5cc.  conveniatur,  lib.  4.  tit.  13. 

fcy*  The  four  works  which  compose  the  body  of  the  civil  law, 
to  wit:  the  Institutes^  Digests^  Code  and  JVovelsy  are  divided  into 
Booksy  Tltlesy  Lavfs  and  SectioM  ov  fiaragrafihsy  and  are  generally 
quoted  by  the  English  civilians,  by  referring  to  those  divisions,  as 
for  instance,  jDig.  I.  1 .  tit,  4.  /.  5.  $  7.,  and  sometimes  Dig^y  D,y  or 
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/*.  1.  4.  5.  7.,  for  Digc9t^  Book  1.,  Title  4.,  Lavf  5.9  Section^  or  Pc- 
rafprafih  7,  The  civilians  on  the  continent  of  Eurofie^  on  the  con- 
trary, quote  the  heading  of  each  title,  and  then  refer  only  to  the 
numerical  subdivisions  oilaw  vndfiaragraphj  sometimes  even,  they 
quote  the  first  words  of  the  /av,  and  refer  to  the  paragraph  only 
by  its  number.  Thus  our  author,  page  41,  refers  generally  to  the 
law  non  omntunij  which  is  the  twentieth  Idw  of  the  third  iitle  of  the 
first  book  of  the  Digest  a.  The  references  in  this  work  being  all  by 
the  heading  of  the  titlej  and  not  referring  to  itS'  number^  or  to  that 
of  the  book  in  which  it  b  contained,  the  foregoing  table  is  presented 
to  our  readers,  that  they  may  with  greater  ease  turn  to  the  several 
titles  of  the  books  of  the  Roman  law,  which  are  quoted^  or  referred 
to  in  the  course  of  this  work. 
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CHAPTER  I. 

Of  War  in  generaL 

TjlTHEN  Gcero  said,  L  1.  de  Offi.  c.  11.,  that  there  art 
'  ^  two  kinds  of  contests  between  men^  the  one  by  argument j 
and  the  other  by  force^  by  the  latter  of  these  he  undoubtedly 
meant  war;  though  he  did  not  intend,  as  Grotius  woiM  have 
it,*  to  g^ve  thereby  a  definition  of  that  state  of  things.  Such 
a  definition  would  be  imperfect,  as  is  clearly  that  of  Albericus 
Gentilis^  who  defines  war,  Ll.de  Jure  B&U*  c.  2.,  a  just  con' 
tention  of  the  public  force*  Both  these  definitions,  although  the 
first  and  the  least  perfect  is  approved  of  by  Grotius^  are  defec- 
tive; and  the  reader  will  be  convinced  of  it  by  attending  to 
the  following  which  I  have  myself  attempted,  and  which,  if  I 
mistake  not  contains  all  the  ingredients  which  constitute  a 
state  of  war.  War,  then,  is  a  contest  carried  on  between  inde^ 
pendent  persons^  byforce^  or  frauds  for  the  saAe  of  asserting 
their  rights*  Let  us  now  proceed  to  examine  it  in  detail. 

I  have  said  that  war  is  a  contest*  By  this  word  I  have  not 
meant  to  express  merely  the  act  of  fighting,  but  that  state  of 
things  which  is  called  war;  for  if  the  thing  itself  be  defined 
with  sufficient  accurac]^,  its  incidents  will  necessarily  follow. 
Thus  jurists  have  defined  slavery,  not  merely  the  act  by 
which  freemen  are  subjected  to  the  dominion  of  others,  but  the 
very  state  and  condition  of  servitude.  Grotius  himself  has  at- 
tended to  this  distinction  in  his  definition  of  war,  which  he 
borrowed  from  Cicero* 

*  De  Jure  B.  ac  P.  1. 1.  c.  1.  $  3.  n.  1. 
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War  18  also  a  contest  between  independent  persons*  This  ap- 
plies not  oj^Xy  to  nations,  but  to  individuals  not  living  in  a 
state  of  society;  for  both  are  equally  independent*  Nor 
can  this  war  between  individuals  be  called  a  private  war; 
because  the  word  private  can  only  be  used  in  contra-dis- 
tinction  to  the  word  public^  which  cannot  apply  where  there 
exists  no  society.  Wherever  men  are  formed  into  a  social 
body,  war  cannot  exist  between  individuals;  the  use  of  force 
between  them  is  not  war^  but  a  trespass,  cognisable  by  the 
municipal  law*  Thus,  if  I  extort  from  my  debtor  the  ten  pieces 
which  he  owes  me,  I  incur  the  penalty  of  the  Julian  law 
against  private  force;  because  beating  and  wounding  do  not 
alone  constitute  ybrc^  in  the  sense  of  the  prohibition,  but  it 
applies  to  every  case  in  which  a  man  obtains  even  what  be- 
longs to  him,  by  any  other  than  legal  means*  L^tmff.adLm 
yuLik  viprivatd* 

War  is  a  contest  by  force*  I  have  not  said  by  kcwful  force^ 
for  in  my  opinion,  every  force  is  lawful  in  war.  Thus  it  is  law* 
ful  to  destroy  an  enemy,  though  he  be  unarmed  and  defence* 
less;  it  is  lawful  to  make  use  against  him  of  poison,  of  missile 
weapons,  of  firearms,  though  he  may  not  be  provided  with 
any  such  means  of  attack  or  defence;  in  short,  every  thing  is 
lawful  against  an  enemy.  I  know  that  Grotius^  ;s  of  a  dif- 
ferent opinion  with  regard  to  the  use  of  poison,  and  that  he 
distinguishes  between  the  different  kinds  of  missile  wea- 
pons.f  I  know  that  Zouch^  who  hardly  ever  decides  upon 
any  point,  is  in  doubt  upon  this  question.:):  But  if  we  take 
for  our  guide  nature,  that  great  teacher  of  the  law  of  nations, 
we  shall  find  that  every  thing  is  lawful  against  an  enemy  aa 
such.  We  make  war  because  we  think  that  our  enemy,  by  the 
injury  that  he  has  done  us,  has  merited  the  destruction  of 
himself  and  of  all  his  adherents.  As  this  is  the  object  of  our 
warfare,  it  is  immaterial  what  means  we  embrace  to  accom- 
plish it.  A  judge  will  not  be  called  unjust  who  orders  a  con- 
victed criminal  to  be  put  to  death  by  the  sword  of  the  execu- 
tioner, though  he  be  unarmed  and  bound  with  chains;  for  if 

•  L.3.C.4.J15.        t$18.        *Part2.$10.Q.5&6. 
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he  should  unbind  and  arm  him,  it  would  no  longer  be  the 
punishment  of  a  crime,  but  a  trial  of  courage  su)d  good  for- 
tune. If  you  think  that  you  ought  only  to  make  use  of  the 
same  weapons  against  your  enemy  that  he  himself  makes  use 
of  against  you^  you  must  at  the  same  time  be  of  opinion,  that 
his  cause  is  equally  good  with  your  own,  and  therefore  that  he 
is  entitled  to  the  same  advantages.  But  on  the  contrary,  your 
enemy  stands  with  respect  to  you,  in  the  situation  of  a  con- 
demned culprit;  and  so  indeed  you  stand  with  respect  to 
him;  though  in  the  eyes  of  third  persons,  who  are  friends  to 
both  [Parties,  your  cause  and  his  are  equally  just,  and  you  are 
both  equally  in  the  right. 

Nor  ought yraui/  to  be  omitted  in  a  definition  of  war,  as  it 
is  perfectly  indifferent  whether  stratagem  or  open  force  be 
used  against  an  enemy.  There  is,  I  know,  a  great  diversity  of 
opinion  upon  this  subject:  Grotius  quotes  a  variety  of  au- 
thorities on  both  sides  of  the  question.*  For  my  part,  I  think 
that  every  species  of  deceit  is  lawful,  perfidy  only  excepted; 
not  that  any  thing  may  not  lawfully  be  done  against  an  enemy, 
but  because,  when  a  promise  has  been  made  to  him,  both  par- 
ties are  devested  of  the  hostile  character  as  far  as  regards  that 
promise.  And  indeed  when  the  reason  of  war  admits  of  every 
mode  to  destroy  an  enemy,  we  cannot  account  for  so  many 
authorities  and  precedents  against  making  use  of  fraud  or  de- 
ceit, but  that  as  well  the  writers  on  the  law  of  nations  as  the 
leaders  of  armies  improperly  confound  Ju^^ic^,  which  is  the 
object  of  our  present  inquiry,  with  generosity^  which  is  not 
uncommon  among  warriors.  Justice  in  war  is  indispensable; 
but  generosity  is  altogether  a  voluntary  act.  That  leaves  us  at 
liberty  to  destroy  an  enemy  by  every  possible  means;  this 
grants  to  him  every  thing  that  we  would  wish  to  be  grant- 
ed to  ourselves  in  the  like  case;  and  thus  war  is  carried  on  as 
a  duel  formerly  was  in  those  countries  in  which  that  mode  of 
terminaUng  differences  was  admitted.  Justice  permits  the  use 
of  numerous  armies,  of  machines,  firearms  and  other  imple- 

*  L.  3.JC.  1.  $6.  &c. 
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ments  of  war,  that  the  enemy  is  not  possessed  of;  while  gene^ 
rosity,  on  the  other  hand,  forbids  iu  Justice  permits  ever^ 
kind  of  deceit,  except  perfidy,  as  I  have  before  mentioned; 
generosity  does  not  admit  of  it,  perhaps  even  though  it  be  em- 
ployed by  the  enemy;  for  cunning  is  a  token  of  fear,  while  the 
magnanimous  mind  is  never  afraid.'  St*  AugtuHne  ssljSj* 
^^  that  when  a  just  war  is  undertaken,  it  is  of  no  consequence 
whether  it  be  carried  on  by  fraud  or  open  force."  This 
clearly  applies  to  justice,  and  it  is  in  fact  justice  that  he  treats 
of.  But  when  the  Roman  consuls  wrote  to  king  Pyrrhus: 
♦•  We  do  not  wish  to  contend  with  you  by  means  of  bribery  or 
fraud^^\  and  at  the  same  time  gave  him  notice  of  the  ofier  that 
had  been  made  to  them  to  poison  him,  they  certainly  did  an 
act  of  the  greatest  generosity.^  Many  nations  have  often 
preferred  generosity  to  justice;  others  have  preferred  justice 
to  generosity:  the  Romans  themselves  sometimes  displayed 
the  one,  sometimes  the  other.  If  then,  as  I  have  said  before, 
authorities  and  precedents  are  reconciled,  the  point  will  be 
clearly  settled  by  recollecting  that  justice  may  always  be  in- 
sisted upon,  though  generosity  may  not. 

Lastly,  the  definition  says,  for  the  sake  of  asserting  their 
rights.  That  is  to  say,  in  order  to  defend  or  recover  what  is 
our  own;  for  that  is  the  sole  causey  though  I  do  not  mean  to 
say  that  it  is  the  end  or  object^  of  war.  A  nation  which  has  in- 
jured another,  is  considered,  with  every  thing  that  belongs  to 
it,  as  being  confiscated  to  the  nation  that  has  received  the  in- 
jury. To  carry  that  confiscation  into  effect  may  certainly  be 
the  object  of  the  war,  if  the  injured  nation  thinks  proper;  nor 
is  the  war  to  cease  as  soon  as  she  has  received  a  reparation  or 
equivalent  for  the  injury  suffered.  The  whole  commonwealth, 
and  all  the  persons  as  well  as  the  things  contained  within  it, 
belong  to  the  sovereign  with  whom  we  are  at  war,  and  in  the 
same  manner  as  we  may  seize  upon  the  person  and  upon  all 

*  Quseat  10.  in  Jotua.  f  '^^'*  ^^'  L  S.  c.  & 

%  The  BritUh  g^)vemment  lu^ted  with  equal  generosity,  when,  by  their 
minister,  .Mr.  Fox^  they  g-&ve  notice  to  the  first  consul  of  iV«»cr,  of  the  offer 
which  had  been  made  to  them  to  assassinate  him.  7*. 
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the  property  of  our  debto^,  so  a  sovereign  in  war  may  seize 
the  whole  of  the  subjects  and  dominions  of  his  enemy.  It  is 
true  that  we  can  recover  no  more  of  a  debtor  than  what  he  ac- 
tually owes  us;  but  in  war  all  social  ties  are  dissolved  between 
states.  We  make  war  to  subdue  the  enemy  and  all  tHat  Jbelongs 
to  him,  by  occupying  every  thing  which  belongs  to  the  sove- 
reign of  the  hostile  country,  and  exercising  dominion  over  all 
die  men  and  things  that  are  contained  within  his  teiritorjes; 
for  war  is  of  so  general  a  nature  that  it  know^  no  measure  or 
bounds.* 

*  The  Translator  has  taken  the  liberty  to  transpose  this  paragraph  for  the 
sake  of  perspicuity.  As  it  stands  in  the  original,  it  ought  to  come  in  at  the 
beginning  of  page  2,  of  this  translation,  but  as  it  explains  the  latt  member 
•four  author's  definition;  it  seemi  best  placed  at  the  end.  T, 
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.  CHAPTER  II. 

Of  a  Declaration  of  War. 

ANY  thmgs  are  required  by  writers  on  the  law  of  na* 
tioDs  in  order  to  make  war  lawful,  and  particularly,  they 
think  it  necessary  that  it  be  publicly  declared,  either  by  a  spe- 
cial proclamation  or  manifesto,  or  by  sending  a  herald.  This 
opinion  certainly  accords  with  the  practice  of  the  modem  na- 
tions of  Europe^  and  it  is  perfecdy  clear,  that  before  recourse 
can  be  had  to  arms,  a  demand  of  satisfaction  should  be  made 
for  the  injury  complained  of.  But  this  is  not  the  question  now 
before  us;  it  is  whether  after  a  reparation  has  been  demanded 
and  refused,  war  can  be  immediately  made  without  a  previous 
declaration? 

Albericus  Gentilis*  is  of  opinion  that  it  cannot;  that  a 
war  ought  not  to  be  secretly  commenced,  and  that  the 
adverse  party's  friendship  is  to  be  publicly  renounced.  It 
is  true  that  by  the  law  of  nature  there  is  no  necessity  for  a 
declaration  of  war.  Grotiusj  is  of  that  opinion  and  quotes 
several  authorities  in  support  of  it.  He  contends  only  that  the 
law  of  nations  requires  that  a  demand  should  be  made,  by 
which  it  may  appear  that  the  party  is  forced  into  a  war  by  the 
refusal  of  a  satisfaction  which  cannot  be  otherwise  obtained. 
As  to  declarations  of  war,:}^  he  thinks  they  have  been  intro* 
duced  in  order  that  it  should  appear  that  the  hostilities  which 
are  committed  are  the  acts  of  the  whole  nation,  or  of  the  sove- 
reign, and  not  merely  of  daring  individuals.  Puffendorjf%  and 
Hvberus^  are  of  the  same  opinion,  and  support  it  by  the  same 
arguments.  Other  writers,  and  among  them  Genti&s^  and 
Zoucht^*  think  that  a  declaration  of  war  is  necessary,  but  that 
it  may  be  dispensed  with  in  certain  cases.  Hertitia]^  does 

♦  De  Jure  Bell.  1. 2.  c.  1. 1  L-  3.  c.  3.  J  6.  n.  I.  &  2. *  C.  3.  J 11.—— 

$  De  Jure  N.  fc  G.  1. 8.  c.  6.  $  9.  IS, 1|  De  Jure  Clviutis,  L  3.  $  4.  c.  4.  n. 

27. f  De  Jure  Belli,  1. 2.  c.  2. ^  Dc  Jure  int  gent  P.  2.  $  10.  Q:  1. 

^ft  Adnot  ad  Pufend.  t  a  c.  6. 9. 
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not  deny  that  the  custom  of  declaring  war  has  been  handed 
down  to  us  by  the  Germans,  but  at  the  siame  time  he  is 
of  opinion,  that  that  custom  is  not  obligatory,  and  that  no- 
thing can  DC  said  of  those  who  do  not  conform  to  it  but  that 
they  are  not  to  be  considered  as  the  most  civilised  nations. 

Christian  Thomasiusy*  a  man  of  sound  judgment,  consi- 
ders, in  my  opinion  very  properly,  a  declaration  of  war  as  an 
act  of  mere  humanity,  to  whidh  no  one  can  be  compelled;  and 
he  asks,  with  reason,  what  diiference  there  is^  between  a  war 
that  has  and  one  that  has  not  been  declared,  and  whether  there 
is  a  different  law  for  the  one  and  for  the  other?  He  does  not 
agree  with  Grotius,^  who,  quoting  a  passage  from  Dion  Chry^ 
sostom  ^*that  wats  most  frequently  take  place  without  aprevious 
declaration,*'  is  of  opinion  that  such  vrars  are  lawful  only  by 
the  law  of  nature.  On  the  contrary,  he  asserts  that  they  are 
justified  by  the  law  of  nations,  and  immediately  afterwards 
he  adds,  that  this  is  a  question  of  so  interesting  a  nature  that 
it  deserves  to  be  made  the  subject  of  a  special  dissertation. 

I  shall  not,  however,  undertake  to  write  a  dissertation  upon 
it,  but  I  shall  devote  to  its  investigation  the  contents  of  the 
present  chapter.  My  opinion  is  that  a  declaration  of  war  is 
not  necessary,  and  that  it  is  one  of  those  things  which  may 
very  properly  be  done,  but  which  cannot  be  insisted  upon  as  a 
matter  of  right.  A  war  may  begin  by  mutual  hostilities  as 
well  as  by  a  declaration.  The  states-general  appear  to  have 
understood  it  so,  when  by  their  ordinance  of  the  17th  of  jfa- 
nuary  1665  they  declared,  that  the  Dutch  ships  taken  by  the 
English  might  be  claimed^  because  they  had  been  captured 
before  a  declaration  of  war,  and  before  the  commencement  of 
hostilities  on  the  part  of  the  Dutch.  War  may  be  justly  begun 
upon  the  denial  of  a  just  demand;  for  how  does  that  differ 
from  actual  hostility?  I  admit,  in  the  fullest  extent,  that  it  is 
necessary  in  the  first  instance  to  make  a  demand  of  what  we 
conceive  to  be  due  to  us,  but  not  that  we  are  to  accompany 
that  demand  with  threats  of  hostility,  or  with  an  actual  de- 

*  \d  Huberam  d«  Jure  CiviUt.  1.  3.  $  4.  c.  4.  n.  27.        f  ^^^^  $  6-  "•  1* 
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claration  of  war.  What  Grotius  says  about  inierpeUatio  applies 
to  a  demand  only;  but  what  he  says  afterwards  about  a  public 
declaration,  ^nuncf'a^t^,  cannot  be  applied  in  like  manner.  Ne- 
vertheless, it  was  from  his  and  other's  prejudices,  although  not 
atallconsonanttorea8on,that  this  subject, otherwise  very  clear, 
began  to  become  obscure.  Yet  it  must  have  been  evident,  that 
where  there  is  no  judge  between  the  parties,  as  is  the  case 
with  princes,  every  one  may  forcibly  retake  that  which  be- 
longs to  him  and  has  been  unjustly  taken  away  from  him  by 
another,  who  refuses  to  make  restitution.  This  being  the  case, 
every  one  is  at  liberty  to  make  or  not  as  he  pleases  a  declara- 
tion of  war;  the  necessity  of  such  a  solemnity  can  only  have 
been  established  by  an  agreement  which  between  nations  has 
no  obligatory  force.* 

Nations  however,  and  princes,  who  are  impressed  with 
sentiments  of  magnanimity,  are  not  willing  to  make  war  with* 
out  a  previous  declaration.  They  wish  by  an  open  and  manly 
attack  to  render  victory  more  glorious  and  more  honoura« 
ble.  But  here  I  must  repeat  the  distinction  between  justice  and 
generosity,  which  I  have  laid  down  in  the  preceding  chap* 
ter:  the  former  permits  the  use  of  force;  without  any  previous 
notice;  the  latter  considers  every  thing  in  a  nobler  point  of 
view,  deems  it  inglorious  to  subdue  an  unarmed  and  unpre- 
pared eqemy,  and  considers  it  an  unworthy  act  to  attack  and 
despoil  of  a  sudden  those  who  have  come  among  us  on  the 
faith  of  the  public  peace,  which  happens  to  be  suddenly 
broken,  perhaps  without  their  fault.  Hence  Polybius^  1.  13. 
c.  1.,  praises  very  highly  the  custoi]fi  of  declaring  war;  which 
was  peculiar  to  the  Achaians  and  to  the  Romans^  and  he 
praises  them  in  the  same  manner  for  abstaining  from  fraud 
and  4eceit  in  war;  but  his  praise  in  both  instances  is  due  only 
to  their  generosity. 

Speaking  of  the  AchaianSy  Polybius  adds,  that  they  had  also 
appointed  a  particular  place  to  fight  their  battles  in,  precisely 

•  Non  nut  conventione,  qua  inter  Gentet  nulla  est.  Our  author  probably 
means  here  that  such  an  agreement  has  no  force,  except  behoeen  the  parties 
f  its  othermse,  he  would  appear  at  variance  with  himself.  See  pp.  3. 13. 17. 

r. 
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as  we  read  of  certain  counts  of  Holland^  who  in  ancient  times, 
when  they  intended  to  go  to  war,  not  only  gave  notice  of  it  by 
a  public  declaration,  but  appointed  the  time  and  place  of  com- 
bat. This  appointment  of  time  and  place  Grotius*  himself 
acknowledges  to  be  unnecessary,  and  yet  he  urges  a  declara- 
tion as  if  it  were  indispensable.  If  you  inquire  into  the  reason 
of  this  difference,  you  will  find  no  other  but  that,  it  is  not  at 
present  customary  in  Europe  to  appoint  the  time  and  place  of 
combat.  Whence  it  appears,  that  Grotiwt^  in  writing  his  book 
on  the  law  of  war  and  peace,  has  not  so  much  written  of  the 
universal  law  of  nations,  as  of  the  customs  and  manners  of 
most  of  the  European  countries,  which,  as  he  himself  teaches 
iis,f  do  not  constitute  the  law  of  nations.  But  on  other 
points  as  well  as  on  the  present. he  has  extracted  the  law  of 
nations  from  customs  and  manners  alone;  so  that  when  he  has 
found  these  to  di£fer  on  any  particular  question,  he  has  hardly 
ever  ventured  to  decide  upon  it. 

From  what  Polybms  said,  however,  that  it  was  an  honour 
peculiar  to  the  Achaians  and  Romans  that  they  did  not  make 
war  without  a  previous  declaration,  we  sufficiently  understand 
that  what  is  said  hy DionChryaostom^  that  war  is  mostfrequently 
NOT  declared\y  is  oprxmiAy  true;  not  merely  because  it  is  not 
required  by  the  law  of  nature,  but  because  such  is  the  custom 
or  usage  of  nations.  And  indeed  a  declaration  of  war  was  not 
so  frequent  among  other  nations,  as  among  the  Romans  and 
Achaians.  Nor  was  such  a  declaration  made  by  either  party 
when  the  other  nations  of  Greece  waged  war  with  the  bar- 
barians or  with^  one  another;  nor  do  we  read  of  the  Jews^ 
who  went  to  war  by  God^s  command,  that  they  ever  declared 
war  against  their  enemies.  Neither  did  the  Macedonians 
make  a  public   declaration    of    war    when  they  destroyed 

•  L.3.c.3.§ll.  tL.2.c,8.  Jl.n.l&2. 

%  In  the  original,  this  passage  from  Dion  Ckrytottom  is  quoted  so  as  to 
Viean,  that  nar  U  mott frequently  declared,  (bella  indicia  twl  re  itxtirovf  ut 
piurimihn)  but  from  the  context  it  appears  evidently  to  have  been  an  error 
of  tlie press.  The  words  of  Chrysoitont  are:  rikifiM  6s  Irl  to  rxHrof  'AKHPTKTOl 
ylyf^fmu  Wars  are  inoit  Jrequentty  made  without  a' public  declaration^  and 
so  our  author  translates  them  very  correctly  abovet  P^^S^  ^-  T. 
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year  1598,  the  Betgians^  were  allowed  a  free  intercourse  with, 
Spain.  But  of  the  truth  of  this  fact  I  have  never  been  able  to 
'satisfy  myself^  and  admitting  it  to  be  true,  I  cannot  see  how 
it  applies  to  the  justice  of  the  present  case^  as  I.  shall  shew 
hereafter.  If  the  Belgians  thus  carried  on  a  free  trade  and  in- 
tercourse with  Spain^  it  could  not  be  by  force  of  the  laws  of 
war,  but  rather  by  the  negligence  of  the  mapstrates.  Indeed 
it  is  stated  in  the  preamble  to  the  edict,  by  which  on  the  4th  of 
April  1586,  the  earl  <5f  Leicester^  with  the  advice  of  the  states- 
general  and  their  counsellors,  prohibited  the  United  Belgians 
from  trading  with  the  Spamards^  that  the  king  of  Spain  had 
already  -condemned  and  sold  Belgic  vessels,  both  in  Spain  and 
Portugal.  And  in  the  first  section  of  the  said  edict  of  1586,' 
as  well  as  by  another  edict  of  .the  18th  of  July  in  the  same 
year,  the  earl  of  Leicester  actually  forbids  all  commercial  in* 
tercourse  with  the  Spaniards.  It  is, true,  that  by  the  %rst  sec- 
tion of  the  edict  of  the  4th  of  August  following  he  restricted 
the  prohibition  to  trading  with  those  places  within  the  Belgic 
territory,  which  were  in  the  possession  of  Spain^  and  per- 
mitted carrying  on  tra4e  with  Spain  proper;  but  this  was  done 
for  no  other  cause  than  for  the  advantage  of  the  Belgic  mer- 
chants, which  brought  no  alteration  in  the  laws  of  war,  which 
could  not  be  changed  without  the  consent  of  the  Spaniards. 

Even  if  a  declaration  of  war  had  been  necessary,  it  would 
not  have  availed  the  Belgians  any  thing  to  prevent  the  con* 
demnation  of  their  vessels.  For  what  if  the  Spaniards  in  that 
very  year  1598  had  solemnly  declared  war  against  the  Belgians^ 
and  immediately  afterwards  condemned  their  vesseb,  perhaps 
the  same  day?  They  might  have  done  this  conformably  to  the 
laws  of  war;  nor  indeed  are  the  Belgians  or  any  other  power, 
when  a  war  suddenly  breaks  out,  in  the  habit  of  giving  notice 
to  the  subjects  of  their  enemies  to  withdraw  their  effects  and 
property,  or  otherwise  that  they  shall  be  forfeited.  No  one 
ever  required  this;  on  the  contrary,  Tryphonius^  in  L  12.  pr* 

*  Our  author,  when  referring'  to  the  times  of  the  Dutch  revolution^  calls 
indiscriminately  Dutch  and  Belgiwu  those  Nether  landers,  who  were  in  insur- 
rection against  Spain.  Several  of  the  now  Belgic  provinces  were  at  times  in 
possession  of  the  insurgents.  T. 
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IF.  de  CapU  &  Postlim.  Revers.^  lays  down  the  contrary  posi- 
tion* And  suck  is  the  practice  of  all  nations,  unless  there  be  a 
special  convention  to  the  contrary,  which  is  tfomedmes  the 
case.  There  are  a  few  examples  of  similar  compacts.  In  the 
fourth  article  of  the  treaty  of  Utrecht  with  Muyden  and 
Wee^p^  of  the  1st  of  July  1463,  it  was  agreed  that  the 
peace  should  last  fourteen  days,  ajier  we  the  said  city  and 
cities  shall  have  written  to  each  other^  within  which  fourteen 
days  it  shall  be  lawful  for  our  respective  subjects  to  withdraw 
their  goods  and  effects  from  the  territory  of  their  enemies. 
In  the  sixteenth  article  of  the  treaty  of  peace  between  die  king 
of  Portugal  and  the  States-general^  ot  the  6th  August  1661, 
it  is  stipulated,  that  if  differences  shall  arise  between  the 
said  king  and  states,  it  is  so  to  be  declared,  and  within  two 
years  from  that  declaration .  it  will  be  unlawful  to  do  an 
injury  to  the  property  of  the  subjects  of  either  party.  After  it 
had  been  agreed  ^n  the  year  1662  between  Frcmce  and  the 
states-general,  that  in  case  of  a  war  taking  place  the  subjects 
of  either  party  should  be  allowed  six  months  to  withdraw  their 
proper^  from  the  territory  of  the  other,  the  king  of  France 
having  declared  war  against  the  JHutch  in  the  year  1672 
issued  a  special  edict  declaring  that  the  convention  of  1662 
should  be  observed.  The  same  term  of  six  months  was 
granted  for  the  same  purpose  by  the  same  powers  to  each 
other'  by  the  fifteenth  article  of  the  peace  oi Nimeguen^  of 
the  10th  of  August  1678,  nine  months  by  the  thirty-ninth 
article  of  the  marine  treaty  of  the  10th  of  August  1678, 
nine  months  agiun  by  the  fourteenth  article  of  the  treaty  of 
peace  of  the  20th  oi  September  1697,  and  again  nine  months 
by  the  thirty  •sixth  article  of  the  treaty  of  peace  of  the  11th  of 
April  1713.  And  in  the  thirty-second  article  of  the  treaty  of 
peace  between  England  snd  the  states-general,  of  the  3l8t  of 
July  1667,  it  was  stipulated,  that  if  war  should  arise  between 
the  pardes,  the  effects  of  their  respective  subjects  fonnd  in  the 

*  Miyden  and  Weetp,  or  Wiewp,  are  two  towns  of  South  JBoUand:  the 
former  is  situate  at  the  mouth  of  the  river  Vccht  (a  branch  of  the  Shine) 
and  the  latter  a  few  miles  above  it  on  the  same  river.  t. 
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territories  of  each  other  should  not  be  condemned,  but  six 
Biooths  should  be  allowed  to  take  them  away*  If  thesie  exam- 
pies  should  not  be  sufficient,  I  could  adduce  several  others 
mentioned  by  Zentgravius^  4e  Orig.  Ferit*  &  Oblig*  Jut*  Gent, 
art*  7*  $  9*  Where,  however,  there  do  not  espst  simihir  conven- 
tions for  suspending  the  state  of  war,  whatever  others  may 
say,  hostilities  may  commence  immediately.  Grotiu$j  who 
requires  a  declaration,  does  not  require  any  interval  betweeu 
it  and  the  beginning  of  hostilities.  See  h  3«  De  JureB*  ^P. 
c*  3.  $  13«  Zouch  and  Zentgravius  are  pf  the  same  opinipm 
Zouch^  de  Jur.  inU  gent,  part  1.  $  ^.^  and  Zent.  d.  loc.  The 
ling  of  Spain^  therefore,  might  in  the  year  159a  b^ye  declared 
yf(zx  apd  immediately  afterwards  taken  the  Dutch  ships,  as 
there  was  no  convention  between  the  two  powers  to  the  con- 
trary, nor  iAdeed  could  there  be  any  between  ^3^%,  sovereign 
and  a  people  whom  he  considered  as  his  subjects. 

Here  then  is  a  remarkable  instaince  of  a  war  carried  on  for 
a  great  length  of  time  without  ever  having  been  declared. 
Indeed,  I  do  not  know  how  the  Belgianf  could  have  required 
a  declaration  of  war  from  the  Spamards^  when  they  themselves 
never  issued  any,  either  a^the  commencement  of  bostilitiea, 
or  when  they  were  resumed  after  the  expiration  erf*  truces. 
Nay,  even  admitting  that  such  a  declaration  was  indispen- 
sably required  by  the  law  of  nations,  the  Spaniardfi  mig^t 
perhaps  have  objected  that  it  was  only  necessary  when  war 
took  place  between  independent  princes,  but  that  it  was  never 
used  in  a  civil  war,  in  which  case  it  was  perfecdy  lawful  for  % 
sovereign  to  take  the  property  of  his  rebel  sutyects.  But  I  do 
not  urge  this  argument.  It  is  sufficient  for  my  purpose  if  I 
make  it  appear  that  the  edict  of  the  4th  of  Murch  1600  was 
not  predicated  on  the  laws  of  war,  but  on  the  interest  of  the 
Dutch  merchants.  It  was  the  same  interest  which  influenced 
the  Hollanders  in  the  year  1639,  and  set  them  improperly  at 
variance  with  the  states-general,  in  another  case  which  waa 
no  less  dependent  on  the  laws  of  war*  For  the  governor  of  the 

*  Our  author  here  quotes  Zoucht  $  3.  Q.  10.  without  referring^  to  the  part* 
It  U  evidently  a  misquotation.  The  true  reference  (which  we  have  restored) 
is  to  part  L  $  6.  T. 
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Canary  Islands  hainng  been  taken  by  treachery  and.brought 
ilito  this  cbuntry,  and  the  states-general  being  desirous  of 
detaining  him  as  a  prisoner,  the  Hollanders  opposed  it;  but, 
says  Aitzema^*  merely  on  the  ground  of  its  being  detrimental 
to  their  trade.  For  my  part  I  think  that  they  might  well  have 
founded  their  opposition  on  the  merits  of  the  cas^  itself:  as 
this  was  a  much  more  shameful  act  than  the  condemnation  of 
the  Dutch'  vessels  by  PhUip  IL  in  1598;  for  although  an 
enemy's  property  may  be  taken  iind  hostilities  may  be  com- 
mitted immediately  upon  a  declaration  of  w&r,  if  there  are  no 
treaties  to  the  contrary,  yet  it  is  in  no  case  lawful  to  betray  n 
friend*  The  Dutch  had  hitherto  been  admitted  to  trade  freely 
with  the  Canary  Islands^  and  there  was  on  both  sides  a  fret 
commercial  intercourse.  A  Dutch  captain,  who  had  been  thqs 
Admitted  to  trade,  persuaded  the  governor  to  go  on  board  of 
his  vessel,  under  pretence  of  carrying  hkn  from  one  island  to 

*  Lib.  19.  As  this  writer  is  frequently  quoted  in  the  coarse  of  ihitf  work, 
we  think  it  proper  to  pve  some  ac<^ttnt  of  his  wriUngfs  to  the  Amertetm. 
retder.  Leo  ran  Axtxbma  is  the  author  of  an  excellent  Chronicle  of  the 
CTonts  which  took  place  during  the  middle  part  erf  the  seventeenth  century, 
jfhmi  1631  to  1M8.  This  work  is  published  in  six  thick  folio  volumes, 
(with  an  additional  volume  containing^  political  tracts,)  and  contains  an 
immense  collection  of  state  papers,  during  the  period  to  which  it  refers, 
wfuch  are  connected  together  by  the  author's  narrative.  It  is  divided 
into  books,  each  book  containing  a  recital  of  the  public  events  and  a  copy 
of  the  public  documents  of  one  year.  It  has  been  ably  continued  on 
the  same  plan  by  L.  Sylvhu,  in  four  folio  volumes,  down  to  the  peace 
of  Rynoiekf  in  1697.  This  book,  as  well  as  its  continuation,  is  entitled  SaJ^ 
««it  Staet  en  Ooriogh,  {Of  mattef*  of  State  and  War),  Unfortunately  it  is 
written  in  the  Lon  Dutch  language,  which  is  understood  but  by  few  among 
us.  A  translation  of  it  into  £ngluh  would  be  a  g^eat  acquisition  to  liters- 
ture,  and  prove  an  invaluable  mine  of  historical  knowledge.  From  the 
manner  in  which  the  public  documents  that  it  contains  are  connected  and 
introduced  by  short  historical  narratives,  it  is  superior  to  any  collection  of 
state  papers  that  has  ever  appeared.  It  combines  the  advantages  of  such 
a  collection  with  those  of  a  chronicle  of  the  times,  which,  we  believe,  are 
not  to  be  found  together  in  any  other  work  extant  There  are  two  editions  of 
Jitzema,  one  in  folio^  the  other  in  quarto.  The  latter  is  that  from  which 
our  author  has  taken  his  quotations,  to  the  paging  of  which  he  refers. 
Being  possessed  only  of  the  foHo  edition,  we  have  thought  it  best  to  refer 
merely  to  the  Boot  in  'vrhvih  each  particular  passage  is  to  be  found.     7. 
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another)  instead  of  which  he  carried  him  to  Rotterdam  in 
order  to  make  him  a  prisoner*  This  appears  to  me  to  be 
precisely  the  same  as  going  to  an  enemy  under  the  protection 
of  a  flag  of  truce,  with  an  intention  however  to  seize  upon 
the  first  favourable  opportunity  to  take  away  his  life. 

But  let  us  pass  on  to  other  wars  commenced  and  carried  on 
without  any  declaration.  It  is  well  known  that  when  Gustavus 
Jjdolphus  invaded  Germany^  the  emperor  Ferdinand  II.  com- 
plained that  he  had  done  it  without  a  previous  declaration  of 
war,  upon  which  Gustavus  replied  that  the  emperor  himself 
had  before  invaded  Prussia  without  any  such  declaration.  It 
is  thus  that  princes,  though  bound  by  no  positive  law,  enforce 
upon  each  other  the  law  of  reciprocity.  The  same  thing  hap- 
pened in  the  year  1657;  for  the  French^  in  the  midst  of  peace, 
having  detained  the  goods  of  Dutch  subjects  which  they  had 
,  in  their  own  country,  the  Dutch  detained  in  like  manner  the 
goods  of  French  subjects.  See  the  edict  of  the  states  of  Hoi- 
land  of  the  26th  Aprils  and  the  decree  of  the  states-general  of 
the  6th  of  May  of  that  year.  Indeed  the  states-general  lay  it 
down  in  their  said  decree  that  such  a  detention  among  friends 
is  unlawful,  unless  for  a  just  cause,  and  unless  there  has  been 
a  previous  demand  and  denial  of  justice.  But  no  prince  wiU 
detain  the  property  of  foreigners,  unless  for  a  cause  which  he 
himself  thinks  just.  Certainly  I  would  admit  of  a  demand^ 
because  a  cause  of  complaint  cannot  otherwise  be  known;  but 
since  the  common  use  of  resident  ambassadors,  which  now 
obtains,  there  can  be  but  few  cases  of  injury  of  which  a  com- 
plaint is  not  made;  for  ambassadors  are  in  the  habit  of  making 
frequent  representations,  if  the  smallest  thing  happens  by 
which  their  sovereign  may  be  offended.  But  let  us  proceed. 

We  read  of  the  Portuguese^  that  in  the  year  1657  they 
seized  the  ships  of  the  Dutch  before  any  war  declared  or 
hostilities  commenced.  And  in  the  war  which  took  place  be- 
tween the  king  of  England  and  the  states-general,  which  ended 
in  the  peace  of  1667,  the  states-general,  in  the  letter  which 
they  wrote  to  the  king  of  England  on  the  16th  oi  September 
1666,  complained  that  a  great  deal  of  property  was  taken  from 
them  and  their  subjects;  unlawfully,  said  they^  because  war 


TREATISE  ON  THE  LAW  OF  WAR.  17 

had  not  been  declared.  But  of  this  the  reader  will  judge  from 
the  reasonings  which  I  here  adduce.  Louts  XIV.  also,  in  the 
year  1667,  did  not  declare  war  against  the  Spaniards^  and 
yet,  as  it  were,  without  breaking  the  peace,  he  ordered  the 
king  of  Spain  to  be  expelled  from  dominions  that  he  was  pos* 
aessed  of,  being  of  opinion  that  thcFe  was  no  need  of  a  decla* 
ration  to  take  what  belonged  to  him.  Now,  if  a  declaration  is 
necessary  in  any  case,  who,  I  ask,  will  put  up  with  such  a 
pretext?  For  to  make  war  is  nothing  else 'than  to  take  forcibly 
from  an  unwilling  prince  or  people  what  we  think  to  be  jusdy 
due  to  us.  There  is  a  long  complaint  on  this  subject  in  the 
edict  of  the  states-general  against  France^  of  the  9th  of  March 
1689,*  because  the  same  king  of  i^ronr^  had,  in  the  year  1688, 
.without  any  declaration  of  war,  detained  the  Dutch  subjects 
and  their  ships  and  merchandize,  and  afterwards,  imme- 
diately on  the  declaration  of  war  being  published  at  Parhy  he 
took  up  arms,  and  seized  on  the  goods  of  Duteh  subjects. 

The  first  part  of  this  complaint  was  indeed  just;  for  that 
detention  was  a  violation  of  the  fifteendi  ardcle  of  the  peace 
of  Ntmeguen  and  of  the  thirty-ninth  article  of  the  Marine 
treaty  of  the  10th  of  August  1678^  the  period  stipulated  by 
those  several  instruments,  as  above  mentioned,  for  carrying  off 
the  effects  of  the  respective  parties,  not  being  expired,  so  that 
the  state  of  war  was  in  this  respect  suspended.  It  was  there- 
fore an  act  of  injustice  to  capture  such  goods  as  might  have 
been  carried  off  within  the  limited  time.  As  to  other  goods, 
there  was  no  treaty  concerning  them,  and  therefore  I  doubt 
whether  the  second  part  of  the  complaint  was  equally  well 
founded.  But  ho^rever  this  may  he,  the  instances  which  I 
have  adduced  are  sufficient  to  prove  that  there  is  no  reason 
why  we  should  think  so  favourably  of  European  manners,  as 
to  refer  to  them  for  a  convincing  proof  of  the  necessity  of 
declaring  war. 

*  Sylv.  contin.  of  Aitzcina»  b.  25. 


+  c 
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CHAPTER  III. 

'  Of  War  considered  as  between  Enemies. 

T  T  may  be  said  that  a  state  of  war  ought  rather  to  exist  among 
^  princes  for  whose  interest  alone  in  most  cases  it  is 
carried  on,  than  among  their  subjects,  who,  unless  the  war  is 
made  for  their  own  t}uarrel,  are  not  actuated  by  so  hostile  a 
spirit.  Yet  when  hostilities  are  to  be  waged  against  another 
nation,  no  one  can  expect  that  we  shall  compliment  our  ene- 
mies and  wish  them  well.  The  grave  majesty  of  the  Roman 
people  displayed  itself  in  the  conduct  of  Caius  Popiliusj  who, 
although  he  was  saluted  by  king  Antiochus^  then  his  enemy, 
refused  to  return  the  salutation  while  the  war  continued.  So 
we  are  told  by  Plutarch^  Apophthegm^  p.  m.  364.:  Zit^y,  b. 
45.  c.  12.,  and  Polyb.  Excerp*  Legat.  c.  92.,  relate  likewise, 
that  Antiochus  offered  his  hand  to  Popilius^  who  refused  to 
take  it. 

The  Soman  consuls  however,  in  their  letter  to  king  Pyr* 
rhusy  with  whom  they  were  at  war,  as  related  by  GelliitSj 
b.  3.  c.  8.,  wished  him  health.  This  perhaps  was  necessitated 
by  the  state  of  Roman  affairs  at  that  tiitie,  but  so  addicted, 
to  flattery  has  the  last  century  been,  as  well  as  the  present, 
that  princes  omit  none  of  the  usual  adulatory  forms  even  in 
.  the  midst  of  war.  Hence  enemies  now  wish  to  each  other 
every  kind  of  prosperity,  call  each  other  friends,  and  are 
almost  sorry  for  their  mutual  losses.  This  is  exemplified  in  the 
letters  of  the  states-general  to  the  king  of  England^  of  the  10th 
of  Julyi^  16th  Septemher^^  and  26th  of  November^  1666; 
and  again  in  the  letters  of  the  king  of  England  to  the  states- 
general  of  the  4th  of  August ^^  and  4th  of  October  1666.  Al- 
though the  two  nations  were  at  that  time  at  open  war,  and  bent 
upon  mutual  injury,  yet  the  states-general  write  in  their  said 
letter  of  the  10th  of  yuly  1666,  que  les  offices  de  civilitS  ne 

*  Aitz.  b.  46.        f  Aitz.  ibid.        ^  Aitz.  ibid. 
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sont  pas  incompatibles  avec  les  devoirs  de  la  guerre^ — ^that 
an  interchange  of  civilities  is  not  incompatible  with  the  duties 
of  war.  And  the  king  of  Franccy  in  the  year  1666,  who  was 
then  at  war  with  the  king  of  England^  sent  an  ambassador 
to  condole  with  him  on  the  conflagration  of  the  city  of 
Londoru  It  is  certainly  noble  to  practise  the  duties  of  humani- 
ty, clemency,  piety  and  other  magnanimous  virtues  in  the 
midst  of  war;  but  I  think  it  disgusting  to  trifle  with  mere 
words,  for  what  else  is  it  than  trifling  when  you   express 

-sorrow  for  the  conflagration  of  a  city  to  which  you  would 
wish  to  set  fire  yourself? 

As  the  conqueror  may  lawfully  do  any  thing  that  he  pleases 
with  the  vanquished,  tio  one  can  doubt  his  having  on  that, 
accoimt  over  him  the  power  of  life  and  death.  There  are  so 
many  instances  on  record  of  the  exercise  of  this  right  amongst 
all  nations  in  ancient  times,  that  a  large  book  would  not  be 
sufficient  to  contain  an  account  of  them  all;  and  the  publicists 
have  already  exercised  their  industry  upon  this  subject.  But 
although  the  right  of  killing  has  almost  become  obsolete,  yet 
it  is  to  be  attributed  merely  to  the  will  and  to  the  clemency 
of  the  victor;  npr  can  it  be  denied  but  that  it  might  be  exer- 
cised even  at  this  time,  if  one  should  chuse  to  avail  himself  of 
his  right.  That  there  still  exist  some  remains  of  this  right 
18  in  full  proof;  for  in  this  sense  alone  is  to  be  taken  and  on 
this  ground  alone  is  to  be  defended  the  edict  of  the  states- 
general  of  the  1st  oi  October  1589,  which  inflicted  the  penalty 
of  death  on  those  who  should  be  found  with  the  traitors  of 
Gertruydenberg;  and  also  their  other  edict  of  the  24th  Februa- 

'  ry  1696,  by  which  they  inflicted  the  same  penalty  on  those 
enemies  who  should  approach  the  shore  nearer  than  the 
buoys,'or  should  land  on  the  coast  for  the  sake  of  plundering. 
One  who  is  in  company  with  his  fellow  soldiers  is  not 
guilty  of  any  crime  by  the  laws  of  war,  though  they  be 
traitors,  nor  is  he  who  invades  a  hostile  shore  in  hopes  of 
making  booty.  Drive  him  away  if  you  can,  but  if  you  cannot, 
why  will  you  treat  him  differently  from  other  enemies?  it  is 
on  the  ground  of  the  same  right  of  life  and  death  that  I  de- 
fend the  conduct  of  the  Dutch^*  who  sometimes  hanged  th^ 

*  Aitz.  b.  6. 
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Spaniards  because  they  were  not  ransomed,  for  so  it  is  re- 
lated to  us.  It  is  lawful  to  hang  prisoners;  but  if  it  were  not 
lawful,  there  is  no  reason  or  authority  for  doing  it  because 
they  are  not  ransomed,  but  the  contrary  is  practised,  as  wiU 
be  seen  hereafter. 

To  the  right  of  killing  our  enemies  has  succeeded  that  of 
making  thedi  slaves,  which  was  formerly  exercised  during 
many  ages.  But  this  custom  of  making  slaves  of  prisoners 
has  now  fallen  into  disuse  among  most  nations,  in  conse* 
quence  of  the  improvement  of  their  manners.  CujackUy  in- 
deed has  said.  Comment.  posU  ad  1.  5*ff^  de  yust.  et  ^ttr., 
that  even  among  Christians^  prisoners  were  still  made  slacves 
of;  but  that  their  servitude  was  milder  than  formerly.  He  how-* 
ever  does  not  prove  his  position  otherwise  than  by  the  right 
of  redeeming.  But  why  should   the  custom  of  redeeming 
prisoners  and  their  detention  until  they  are  redeemed  be  con- 
sidered as  a  species  of  servitude,  any  more  than  for  instance 
the  imprisonment  of  foreign^  debtors,  until  they  pay  what  they 
owe  to  us?  For  in  those  cases  such  debtors  are  never  dis* 
charged,  unless  they  pay  the  money  due,  or  give  security  for 
it,  precisely  as  in  the  case  of  prisoners  of  war.  Nay,  prisoners 
of  war,  if  they  are  not  redeemed,  are  very  often  released,  even 
without  a  ransom.  Thus  the  supreme  military  council  of  the 
United  Provinces  on  the  14th  of  December  1602,  permitted 
the  release  of  twenty-four  prisoners,  taken  at  the  siege  of 
jB^fV/^^t/c,  because  they  were  not  redeemed,  and  lest  those 
unfortunate  wretches  should  perish  by  the  miseries  of  a  gaol. 
It  would  have  been  very  unexpected  indeed,  and  quite  con* 
trary  to  the  manners  which  now  prevail,  if  the  council  had 
ordered  those  prisoners  to  be  either  hanged  or  made  slaves  of. 
Hencey  when  the  rhingrave  of  Solms^]  who  served  in  the  Bri^ 
tish  army  in  Ireland  in  the  year  1690,  had  ordered  prisoners 
to  be  transported  to  America^  there  to  be  made  slaves,  the 

*  In  HoUandf  foreigners  alone  and  transient  persona,  who  have  no  domi- 
cile in  the  country,  are  imprisoned  for  debt.  T. 
t  Aitz.  b.  30.    . 
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duke  of  Berwici*  gave  him  notice,  that  if  this  should  be  done, 
911  the  prisoners  that  he  should  make  would  be  sent  to  the 
galleys  in  France*  But  as  slavery  itself  has  fallen  entirely  into 
disuse  among  christilmsy  we  do  not  inflict  it  upon  our  prisoners. 
We  may  however,  if  we  please,  and  indeed  we  do  sometimes 
still  exercise  that  right  upon,  those  who  enforce  it  against  us. 
Therefore  the  Dutch  are  in  the  habit  of  selling  to  the  Spa* 
niarda  as  slaves,  the  Algerinea^  Tunisians  and  TripoUtans^ 
whom  they  take  prisoners  in  Ae  Atlantic  or  in  the  Mediterra- 
nsan;  £dr  the  Dutch  themselves  have  no  slaves^  except  in  Asta^ 
Africa  and  America.  Nay,  in  Ae  year  1661,  the  states-ge« 
neral  gave  orders  to  their  admiral  to  sell  as  slaves  all  the 
pirates  that  he  should  take.  The  same  diing  was  done  in  the 
year  1664.t 

To  the  slavery  of  prisoners  succeeded  the  custom  of  ex- 
changing them  according  to  their  respective  grades  and  ranks, 
and  detaining  them  until  redeemed4  And  the  necessity  of  re- 
deeming them,  is  sometimes  expressed  in  treaties,  with  a  spe- 
cified sum,  according  to  the  dignity  of  each  person  that  may 
be  taken,  which  sum  being  paid,  there  is  an  end  of  that  sum- 
mum  jus  which  belongs  to  the  victors  over  their  prisoners. 
Among  the  Romans  the  right  of  capture  was  exercised  upon 
those  who  at  the  breaking  out  of  the  war  were  found  in 
each  other's  territory,  1. 12.  ff.  de  Copt.  et.  Postlim.  Hevers.; 
but  in  modem  times  it  rarely  takes  place,  although  the  right 
still  exists.  Nay,  Louis  XIV.  himself*  king  of  France^  when  on 
the  26th  of  January  1666,  he  had  declared  war  against  Eng- 
land  by  sea  and  land,  and  interdicted  all  commerce  between 

*  The  duke  of  Bervici,  n  natural  son  of  Jamtt  II.  of  England,  com- 
manded at  that  time  iKe'  French  army  in  Ireland.  He  was  afterwards  com- 
numder  in  chief  of  the  French  forces  in  Spam^  during  the  succession  war, 
while  the  British  troops  were  commanded  by  the  earl  ofGalvfOjf,  a  French- 
man. T. 

t  Aitz.  b.  41. 44. 

I  We  are  informed  by  the  public  papers  that  by  a  late  cartel  which  has 
been  settled  between  the  British  and  French^  sixteen  French  prisoners  are 
to  be  given  for  every  nine  British^  until  the  whole  are  regularly  exchanged; 
it  baring  been  ascertained  that  the  number  oi  French  prisoners  in  England 
exceeds  that  of  the  f/ij^/ifA  in  fVance  in  that  proportion^  T. 
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the  two  nations,  in  consequence  of  which  the  English  who 
were  in  France  were  in  fears  for  their  persons  and  property, 
issued  on  the  1st  of  February  1666,  another  edict,  telling 
them  that  their  fears  were, vain;  for  that  by  the  edict  of 
the  26th  of  January  1666,  he  had  merely  declared  war 
against  those  of  the  Engluh  who  should  be  found  thereafter  on 
the  high  seas,  or  who  should  commit  hostilities  on  the  French 
territory,  but  not  against  those  private  individuals  who  had 
established  their  domicil  in  France;  that  however,  it  was  his 
pleasure  that  English  subjects  residing  in  France^  and  who 
were  not  naturalizt^d,  should  depart  within  three  months,  and 
go  whithersoever  they  should  please. 

But  that  this  is  to  be  attributed  solely  to  humanity,  if  there 
evst  no  treaties  suspending  the  state  of  war,  I  have  endea- 
voured to  shew  in  the  preceding  chapter.*  Because,  however, 
there  are  many  such  treaties,  the  laws  of  war  are  seldom 
exercised  upon  those  who  have  come  in  time  of  peace  to  a 
country  where  war  afterwards  has  arisen,  and  have  been 
found  there  at  the  time  of  the  Lwar's  taking  place.  But  after 
the  expiration  of  the  time  which  has  been  granted  to  them 
either  by  humanity  or  by  treaty,  those  who  remain  in  the 
country,  or  come  into  it  without  permission,  may  lawfully 
be  arrested.  On  this  principle,  the  states-general  on  the  4th 
of  April  1674  issued  an  edict,  that  if  any  enemies  should  tarry 
within  the  United  Provinces  or  the  dominions  of  the  states* 
general,  without  having  obtained  liberty  to  come,  they  should 
be  arrested,  and  not  be  restored  until  redeemed. 

But  although  the  right  of  killing  prisoners  has  fallen  into 
disuse,  it  is  made  a  question,  however,  whether  it  may  not 
be,  without  the  least  imputation,  exercise^d  upon  those  who 
defend  themselves  too  obsjtinately;  and  there  are  some  who 
/maintain  the  affirmative.  But  I  think  it  would  be  a  shameful 
action,  unless  the  weak  and  defenceless  girl,  who  obstinately 

•  On  this  principle,  probs^bly,  the  first  consul  of  France  arrested  and  de- 
tained, "without  any  previous  notice,  all  the  British  subjects  who  were  found 
in  France  at  the  commencement  of  the  present  war.  The  principle  may  bo 
corrects  but  if  it  is,  it  must  be  acknowledged  that  the  eumminnjut  of  war 
is  very  near  akin  to  barbarism.  T. 
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resists  the  attempts  of-  a  liberdne,  should  ako  be  deemed 
deserving  of  punishment* 

Every  thing  is  lawful  against  an  enemy,  but  nothing  can  be 
more  cruel  than  to  punish  him  for  his  courage.  Nay,  we~ 
even  admire  the  courage  of  our  enemies,  and  we  are  indignant 
at  their  cowardice..  I  remember  to  have  read,  that  the  Algerine 
corsairs  tore  to  pieces  and  loaded  with  every  kiqd  of  igno- 
miny a  certain  captain  who  had  meanly  given  up  his  vessel 
when  she  was  in  a  condition  very  fit  for  defence,  and  had 
only  stipulated  for  the  liberty  of  his  own  person.  For  even 
with  enemies  fortitude  is  glorious  and  cowardice  contemptible. 
If  you  wish  to  read  what  others  have  written  upon  this 
subject,  you  maybe  gratified  by  reading G^nft7t>,  deJureBeUi^ 
L  2.  c.  16.;  Grotius^  deJ.B.acPac.  1.  3.  c  4.  $  13.,  andZ9t/cA, 
dc  Jur.  Fee*  part  2.  $  10.  Q.  9. 

We  have  laid  down  what  it  is  lawful  to  do  with  living 
enemies,  but  what  shall  we  say  of  the  remains  of  those  who  are 
dead?  In  ancient  times  their  bodies  were  abandoned  to  beasts 
and  birds  of  prey,  but  now  the  conquerors  either  bury  them 
themselves,  or  deliver  them  up  to  be  buried.  Sometimes  even 
more  is  done  for  the  sake  of  humanity.  On  the  16th  of  Sep- 
iember  1666,  the  states-general  caused  the  body  of  an  English 
admiral  which  was  in  their  power  to  be  embalmed,  and  sent 
it  over  to  England*  They  had  before,  viz.  on  the  10th  of 
July  1666,  written  to  the  king  of  England^  to  know  whether 
he  wished  that  corpse  to  be  sent  thither  or  be  buried  in 
Holland^  and  on  the  4th  of  August  1666  he  chose  the  former. 
The  French  did  the  same  thing  in  the  year  1692. 

There  can  be  no  doubt  but  that  from  the  nature  of  war 
itself,  all  commercial  intercourse  ceases  between  enemies. 
For  to  what  purpose  will  trade  be  carried  on,  if,  as  is  clearly 
the  case,  the  goods  of  enemies  brought  into  our  country  are 
liable  to  confiscation?  And  if  he  who  having  obtained  the 
right  of  killing  his  enemy  should  go  with  merchandize  into  the 
hostile  country,  and  the  enemy  should  kill  him  in  the  midst  of 

•  Thlt  work  is  sometimes  referred  to  by  the  title  D*  ^ure  Feeiaii,  some- 
times  by  that  Dc  yurt  inter  gentet^  which  ii  indifferent,  as  it  bears  both 
titles.  T. 
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commercial  intercourse,  would  you  think  it  jusdy  done?  But 
every  commercial  intercourse  ceases.    Heiioe  in  declarations 
of  war  commerce  with  the  enemy  is  prohibited,  and  it  is  often 
done  by  subsequent  edicts.    By  the  eleventh  section  of  the 
edict  of  the  earl  of  Leicester  of  the  4th  of  April  1586,  inter- 
dieting  trade  with  the  Spaniards^  it  is  enacted  that  those  who 
should  carry  on  such  commerce  contrary  to  that  edict  should 
be  hanged  and  their  ships  and  goods  confiscated,  if  they  were 
subjects,  but  if  foreigners,  they  should  only  be  punished  by 
the  confiscation  of  their  ships  and  merchandize.  The  same 
was  enacted  by  the  twelfth  section  of  the  edict  of  the  said  earl 
of  the  4th  of  August  1586.  And  by  the  thirteenth  section  of  the 
edict  of  the  4th  of  Aprils  and  the  fourteenth  of  Aat  of  the  4ifa 
oi  August^  the  intention  to  carry  on  trade  with  the  enemy  was 
punished  in  the  same  manner  as  the  fact  itself,  and  thus  the 
states  of  Holland  had  formerly  enacted  on  the  2yth  of  July 
1584.    It  was  moreover  added  to  all  those  edicts,  that  diere 
should  be  no  prescription  or  limitation  against  the  charge  of 
having  traded  with  the  enemy,  whether  they  were  taken  in  the 
fact  or  not.  And  by  the  same  edict  of  the  states  of  HoUand 
of  the  S7th  of  July  1584,  the  pecuniary  penrities  which  it 
inflicts  were  to  be  recovered  not  only  from  .the  delinquent  but 
from  his  heirs,  which  I  do  not  believe  to  be  conformaUe  to 
the  Roman  law:  for  the  ofl^ence  provided  against  by  these 
edicts  does  not,  if  we  will  be  candid,  amount  to  the  crime  of 
treason,  but  is  a  particular  species  of  offence,  to  which  one  is 
instigated  by  cupidity  and  the  love  of  gain  rather  than  by  a 
treasonable  intent. 

But  although  trading  with  the  enemy  be  not  specially  pro- 
hibited, yet  it  is  forbidden  by  the  mere  operation  of  the  law 
of  war.  Declarations  of  war  themselves  suflBciently  shew  it; 
for  they  enjoin  on  every  subject  to  attack  the  subjects  of  die 
other  prince,  seize  on  their  goods,  and  do  them  all  the  harm  m 
theirpower.  The  utility,  however,  of  merchants,  and  the  mutual 
wants  of  nations,  have  almost  got  the  better  of  the  law  of 
war  as  to  commerce.  Hence  it  is  alternately  permitted  and 
forbidden  in  time  of  war,  as  princes  think  it  most  for  the  ' 
interest  of  their  subjects.  A  commercial  nation  is  anxious  to 
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trade,  and  accommodates  the  laws  of  war  to  the  greMer  or 
lesser  want  that  it  may  be  in  of  the  merphandizes  of  others^ 
liius  sometimes  a  mutual  commerce  is  permitted  generally; 
aometimes  as  to  certain  merchandizes  only,  while  others  are 
prohibited,  and  sometimes  it  is  prohibited  altogetben  But  in 
whatever  manner  it  may  be  permitted,  whether  generally  or 
specially,  it  is  always,  in  my  opinion,  so  far  a  suspension  of 
the  laws  of  war.  And  in  this  manner,  there  is  partly  war  and 
partly  peace  between  the  subjects  of  both  princes.*  The  herring 
fishery  was  permitted  on  both  sides  by  the  edicts  of  the  French 
and  Dutch  of  the  year  1536,  and  formerly  by  the  edict  of  the 
latter  of  the'22d  of  December  1552.  To  which  is  to  be  added, 
what  was  done  during  the  whole  of  the  Spanish^  Portuguese 
and  English  war,  in  the  years  1653, 1665  and  1672,  and  also 
during  the  French  war  in  the  years  1672,  1689  and  1702^ 
for  it  would  be  too  long  to  commemorate  every  thing. 

It  is  a  question  whether  bur  friends  are  to  be  considered  as 
enemies,  when  they  live  among  the  latter,  say  in  a  town  which 
they  occupy.  Petrinus  Bellus^  de  Re  Miiit.  part  2.  tit.  11.  n« 
5«,  thinks  that  they  are  not.  Zouchy  de  Jure  Ftc.  part  2.  $  8.  Q. 
4.,  gives  no  opinion.  For  my  part  I  think  that  they  must  also 
be  considered  as  enemies,  certainly  as  to  the  goods  which  they 
have  within  the  hostile  territory,  and  therefore  those  goods 
may  properly  be  taken  by  us  by  the  law  of  war,  if  they  have 
been  before  taken  by  our  enemies.  We  may  lawfully  take  all 
that  belongs  to  the  enemy,  and  those  goods  are  a  part  of  the 
enemy's  dominion,  which  as  they  may  be  useful  to  them,  may 
be  hurtful  to  us.  But  if  the  goods  of  friends  are  within  our 
territory,  although  their  owners  may  be  within  that  of  the 
enemy,  being  detained  there  as  prisoners  by  the  law  of  war, 
I  would  then  speak  differently;  because  it  is  true  thajt  these  are 
not  the  enemy's  goods,  nor  can  they  be  at  all  useful  to  him« 
Again,  as  we  are  to  do  to  our  enemies  all  the  harm  that  we  can,, 

*  How  IB  it)  when,  an  in  the  present  Mjtropean  war,  the  belligerents  trad^ 
with  each  olher^  and  prohibit  neutrals  from  trading  with  their  respective 
enemies?  According  to  our  author's  opinion,  it  seeros  that  sucli  hcUigerenta 
sre  so  far  at  peace  with  one  anotiier,  and  at  war  5^th  the  neutral  nations.  T^ 

fD 
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why  shall  we  not  take  from  them  goods  which  they  themselves 
have  occupied  by  the  law  of  war,  and  which  they  make  use  of  as 
of  their  own^  I  know  upon  what  principle  others  are  of  adifferent 
opinion.*  They  say  that  our  friends,  although  they  are  among 
our  enemies,  yet  are  not  hostilely  inclined  against  us;  for  if 
they  are  there,  it  is  not  from  their  choice,  and  the  quo  animo 
only  is  to  be  considered.  But  the  thing  does  not  depend  only 
on  the  quo  animo;  for,  even  among  the  subjects  of  our 
enemy,  there  are  some,  however  few  they  may  be,  who  are  not 
hostilely  inclined  against  us;  but  the  matter  depends  upon  die 
law,  because  those  goods  are  with  the  enemy,  and  because 
they  are  of  use  to  them  for  our  destruction- 

*  Our  auttior  here  distinguishes  between  the  goods  of  a  friend  which  afl« 
within  our  territory,  while  the  friendly  owner  is  a  prisoner  witli  the  enemy^ 
and  those  which  having  been  captured  by  the  enemy,  as  well  as  the  person 
of  the  owner,  are  retaJken  by  us.  The  latter,  he  contends,  are,  though  the 
former  are  not,  liable  to  confiscation.  T 
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CHAPTER  IV. 

Of  the  Capture  of  movable  property  ^  and  particularly  of  Ships* 

WE  have  in  the  former  ehapters  treated  of  the  persons  of 
enemies,  we  shall  now  speak  of  their  goods  andactions. 
It  is  evident  that  the  enemy's  property,  whether  movable  or 
immovable,  may  be  lawfully  taken*  To  whose  benefit  the  cap- 
ture enures,  whether  to  the  private  captors  or  to  the  state,  I 
shall  not  now  examine,  as  I  am  to  consider  this  subject. in  the- 
90th  chapter.  But  I  shall  at  present  attend  to  another  ques- 
tion, which  is  not  less  important  and  which  occurs  every  day. 
From  what  time  is  property  changed  by  capture?  I  shall  not 
distinguish  here  between  the  different  species  of  personal  pro- 
perty; whether  a  man  be  taken,  or  a  ship,  or  merchandize,  or 
furniture,  or  any  thing  else  which  may  be  properly  the  objects 
of  capture.  By  the  Roman  law,  sts  Grotius  very  properly  ob* 
serves,  the  things  taken  are  SLid  to  become  the  property  of 
the  captors,  when  they  are  carried  intra  priesidia^^  for  which 
doctrine  there  is  no  other  reason,  but  that  now  every  hope 
of  pursuing  and  recovering  the  thing  taken  is  at  an  end. 
^^  Whence,"  says  the  same  author,!  ^^  it  seems  to  follow, 
that  ships  and  other  things  taken  on  the  high  seas,  are  con- 
sidered as  effectually  captured,  when  they  have  been  carried 
into  a  port  or  harbour,  or  in  a  place  where  the  whole  fleet 
is,  for  now  their  recovery  begins  to  be  despaired  of.  But," 
he  adds,  *^  by  the  modem  law  introduced  among  European 
nations,  such  things,  in  order  to  be  considered  as  captured^ 
must  have  been  twenty-four  hours  in  the  power  of  the  enemy." 
Which  doctrine  he  applies  in  his  notes  to  those  things  which 

•  CrotDe  J.  B.  acP.1.3.c.6.  J3.n,l,  t'l^id.!).?. 
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are  taken  upon  land.  Zouch  has  stated  Grotius's  doctrine  very 
fairly,*  and  Loccenius-r  has  done  the  same*  What  Grothis 
says  of  the  doctrine  of  twenty-four  hours,  that  it  is  now 
observed  among  all  nations,  without  any  distinction,  whether 
a  captured  ship  has  been  carried  or  not  into  a  port  of  the  cap* 
tors,  the  attorney-general  in  the  court  of  admiralty  of  Amater^ 
daniy  has  formerly  answered,^  and  others  are  of  the  same 
opinion. 

But  I  never  have  been  able  to  find  that  this  custom  was  ob* 
ser\'ed.  I  have  found,  indeed,  that  the  military  judges  deci- 
ded thus  on  the  24th  of  December  1624,$  and  also  at  another 
time,  but  of  what  weight  is  the  decision  of  men,  mosdy  ig- 
norant of  law,  who   either    have  net  been  guided  by  any 
authority  or  perhaps  have  been  seduced  by  that  of  Grotiua. 
What  I  shall  say  in  this  and  the  n^t  chapter  will  abundantly 
prove  that  this  custom  is  repugnant  to  the  laws  and  manners 
of  the  United  Provincen.  I  know,  that  in  the  year  1631,  the 
ambassador  of  the  states-general  in  England^^  requested  the 
states-general  to  sanction  by  their  authority  that  principle  of 
jurisprudence,  which  vests  the  property  in  a  prize  after  twen- 
ty-four hours*  just  possession;  but  I  do  not  find  that  the  states 
•ever  did  so.  It  is  indeed' contrary  to  all  reason;  for  if  you  con- 
sider the  thing  by  the  mere  light  of  common  law,  the  true 
reason  of  a  change  of  property  consists  in  a  real  possession. 
But  a  real  possession  is  that  which  may  be  safely  retained. 
Then  what  signify  the  twenty-four  hours,  if  there  may  be  a 
real  possession  within  that  time,  and  if  on  the  contrary  a  poa« 
session  may  even  continue  longer  and  not  be  real?  Certainly  it 
has'^been  impossible  to  lay  down  a  general  rule  upon  this  sub- 
ject, on  account  of  the  great  variety  of  cases  that  may  happen; 
but  every  case  is  to  be  considered  by  itself,  and  from  every  case 
it  will  result,  that  the  property  of  the  thing  taken  will  not  vest  in 
the  captor,  unless  he  is  able  to  keep  and  defend  it.   Things 
taken  in  w^r,  says  the  digest,  belong  to  him  who  has  first  taken 
possession  of  them.  L»*\,^l.j[f\de  Acquit.  velAmitU  rer*  Possess* 

•  De  Jure  Fee.  part  2.  J  8.  Q;  1 ^  De  Jure  Marit.  I.  2.  c.  4.  n.  4.— 
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And  he  is  not  conflidered  as  having  the  possession  of  a  things 
who  is  not  able  to  retain  it.  L.  .22*^  Eod.  ^uch  is  the  opinion 
of  the  most  (eminent  jurists,  which  is  dictated  by  the  law  of 
nations  itself*  When,  however,  we  have  such  a  possession  that 
we  may  or  may  not  retain  the  thing  taken,  the  variety  of 
cases  is  such,  as  I  have  said,  that  it  is  not  possible  to  give  any 
definition.  We  may,  however,  be  considered  as  having  a 
firm  possession,  when  we  have  carried  the  thing  taken  intra 
prtJtaidia^  to  use  the  language  of  the  Roman  law.  By  prccsidiaj 
we  understand  casdes,  ports,  towns  and  fleets;  for  in  any  one 
of  these  the  thing  taken  may  be  considered  as  safe,  and  in  a 
situation  to  be  defended. 

But  how  can  the  twenty-four  hours  be  sufficient,  if  it  is  not 
even  sufficient,  in  order  to  change  the  property,  that  the  cap« 
tared  thing  should  have  been  carried  intra  prasidiaf  For 
such  is  the  mistaken  idea  of  some,  nay,  of  those  whose 
authori^  otherwise  is  of  the  greatest  weight.  They  are 
of  opinion,  that  captured  ships  do  not  become  the  property 
of  the  captors,  unless  they  have  been  carried  into  one  of  bis 
ports  and  condemned  there,  and  afterwards  have  freely  navi- 
gated to  a  neutral  pprt.  Of  merchandizes  and  other  things, 
which  are  within  the  same  reason,  they  might  have  said  the 
same  thing,  but  I  believe  they  were  ashamed.  I  well  know 
what  the  states-general  decreed  concerning  captured  vessels 
•n  the  27th  of  November  1666:  ^^  That  if  ships,  taken  by  the 
enemy  and  carried  into  England^  and  the  kingdoms  thereto 
belonging,  and  there  condemned  as  prize,  and  purchased  by 
neutrals,  should  be  captured  by  Dutch  ships  on  their  way 
from  the  enemy's  ports,  either  in  ipso  actu  or  afterwards, 
before  arriving  at  their  port  of  destination  or  at  some  other 
free  port,  such  ships  should  then  and  therefore  be  declared 
good  prize,  as  was  usual  in  ancient  times,  and  agreeably  to 
die  disposition  of  the  fourth  point  of  the  case  stated*  of  the 
26th  of  June  1630,  mutatis  mutandis*^'*  I  have  quoted  the 
precise  words  of  the  decree,  that  I  may  not  be  thought  to  re- 
late incredible  things.  You  will  wonder,*indeed  for  my  part  I 

*  See  the  next  pi^gpe. 
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certainly  do  wonder,  what  it  can  signify,  whether  the  ships  have 
arrived  or  not  into  one  of  the  ports  of  the  purchaser,  or  into 
some  other  friendly  port*  This  national  or  friendly  port  must 
Aen  give,  I  know  not  how,  I  know  not  what,  to  I  know  not 
whom.  It  would  not  give  a  right  of  property  to  the  enemy, 
who  already  had  taken  and  sold  the  prize,  nor  to  the  purchaser, 
who  had  thus  purchased  our  own  property  from  one  who  was 
not  the  rightful  owner  thereof.  Then  that  certain  port  of  the 
neutiial  purchaser  or  of  his  friend  would  actually  be  die  thing 
that  would  take  the  property  of  the  vessel  from  us.  If  recourse 
was  to  be  had  to  a  fiction,  it  would  have  been  better  to  sup- 
pose that  the  vessel  became  enemy's  property  by  the  enemy's 
capture,  remained  such  until  it  was  purged  of  that  taint,  and 
that  it  could  not  be  so  purged  until  it  had  entered  the  port 
of  the  neutral  or  of  one  of  his  friends,  until  which  time  it 
might  be  lawfuly  retaken.  But  such  a  fiction  would  not  have 
been  legal,  because  by  the  act  of  purchase  the  thing  belongs  to 
the  purchaser,  nor  is  it  material  whether  it  was  originally 
bis,  or  whether  it  became  his  property  by  capture  and  condem- 
nation. 

But  observe  how  improperly  ancient  custom  is  appealed  to, 
and  see  that  other  decree  of  the  states-general  of  the  26th  of 
yune  1630,  which  is  supposed  to  have  given  rise  to  that 
custom.  That  decree  was  made  on  a  case  stated  by  the  ad- 
miralty of  Amsterdam^  which  contained  several  questions,  to 
the  fourth  of  which  the  states  answer  thus: 

*^  On  the  fourth  point  their  high  mightinesses  declare,  that 
ships  taken  by  the  enemy,  carried  into  Flanders^  and  pur- 
chased by  neutrals,  but  which  shall  be  taken  in  the  very  act  of 
coming  out  of  the  enemy's  ports  or  on  their  way  from  them, 
before  they  have  been  into  their  own  or  in  other  free  ports, 
shall  be  lawful  prize,  as  has  always  been  the  custom  in  ancient 
times^  by  virtue  of  the  right  herein  before  alleged  as  to  the 
first  point;  and  likewise  such  vessels,  which  being  so  cap- 
tured and.purchased,  and  having  run  out  of  the  said  Fientish 
ports  into  other  ports  under  the  dominion  of  the  king  of 
Spatn^  and  coming  from  thence,  shall  be  captured  by  Dutch 
ships*" 
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That  this  decree  is  very  foreign  to  that  cause  appears  from 
the  case  stated  itself;  and  the  states^general  themselves,  by 
referring  to  the  first  head  of  the  decree,*  sufficiently  make 
known  what  was  their  reason  for  enacting  it.  The  fact  is,  that 
for  the  sake  of  preventing  commercial  intercourse,  the  states- 
general  had  blocked  up  the  ports  of  Flanders  with  ships  of 
war,  so  that  all  vessels,  to  whomsoever  belonging,  bound  to 
those  ports,  or  sailing  from  them,  were  condemned  by  them 
as  lawful  prize;  because  by  the  law  of  nations  aad  according 
td  the  principles  of  reason  it  is  not  lawful  to  carry  any  thing 
to  a  blockaded  port,  nor  to  take  any  thing  away  from  it. 
Therefore  the  admiralty  said;  and  the  states-general  decreed, 
that  the  same  law  applied  to  vessels  which  had  been  before 
taken  from  us  and  afterwards  sold,  because  it  was  lawful  to 
take  even  the  ships  of  friends  when  trading  with  blockaded 
ports;  which  is  true  so  far,  that  is,  if  they  are  taken  before 
their  voyage  is  ended,  and  while  employed  in  the  illicit 
trade,  for  the  voyage  is  not  considered  as  completed  until 
the  vessels  have  entered  into  their  own  or  a  friendly  port. 

This  and  nothing  else  was  what  the  states-general  had  in 
view  by  the  said  decree  of  the  26th  of  ytme  1630,  and  on 
these  principles,  that  of  the  27th  of  November  1666  would  have 
been  very  proper,  if  in  that  year  the  whole  of  England^  Scot* 
land  and  Ireland,  and  all  the  British  dominions  in  Asia, 
Africa  and  America  had  been  blockaded  by  the  fleets  of  the 
8tates*general.  It  is  indeed  related,  that  in  the  year  1652 
they  boasted  of  a  similar  thing  with  regard  to  the  English, 
having  prohibited  all  trade  with  them  to  all  the  world.f  But 
upon  what  foundation  they  so  boasted  I  do  not  now  inquire. 
I  content  myself  with  observing,  that  the  same  states-general 
in  1663  denied  to  the  Spaniards,  who  pretended  to  blockade 
the  whole  of  Portugal,  that  same  right  which  they  had  before 
arrogated  to  themselves  against  the  English*  These  facts  are 
so  recorded  in  Aitzemd*s  chronicle.:^ 

*  That  18  to  8fty,  Xhe  Jirtt  point  of  the  case  stHtecl,  on  which  the  statea 
made  their  decree.  What  thtX  Jirst  point  was,  does  not  pi'eciaely  appear, 
though  it  may  be  gathered  from  the  context  of  our  author's  observations  on 
the  whole  decree.  T. 

t  Aita.  B.  32. *  Aiti.  B.  43. 
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From  thence  it  appears,  that  the  said  decree  of  the  states- 
general  of  the  2rth  of  November  1666  cannot  be  defended. 
And  indeed  if  we  once  admit  the  principles  of  that  decree,  a 
number  of  monstrous  consequences  will  necessarily  follow:  for 
as  the  poet  says, 

» **  Si  prera  est  reguU  prtmm, 
**  Omnia  mendose  fieri  atqae  obsttpa  necesse  est" 

It  will  manifestly  follow,  that  all  enemy's  goods,  without 
exception,  will  be  placed  in  precisely  the  same  predicament; 
for  whatever  enemies  have  by  capture  is  as  much  their  own 
as  what  they  have*  by  succession,  purchase,  or  by  any  other 
title.  Therefore  the  same  is  to  be  said,  not  only,  as  I 
observed  before,  of  merchandize  and  other  things  which 
enemies  have  taken  from  us,  but  also  of  ships,  and  every 
thing  else  which  they  have  otherwise  than  by  taking  it  from 
us,  and  which  our  friends  have  purchased  frpm  them.  If 
this  be  admitted,  we  must  also  admit  that  it  is  lawful  for 
princes  to  interdict  their  enemies  from  the  use  of  fire  and 
water,  and  to  forbid  all  the  world  from  carrying  on  a  com» 
mercial  intercourse  with  them,  which  hitherto  has  only  been 
done  so  far  as  relates  to  those  things  which  are  called  contra^ 
band:  for  all  things  of  that  kind  which  our  friends  may  pur- 
chase of  our  enemies,  may  lawfully  be  taken  and  confiscatedf 
unless  they  have  been  carried  into  a  neutral  port. 
^  But  it  is  unreasonable  to  infer  a  general  rule  from  a  law 
which,  against  the  principles  of  reason,  has  been  established 
in  a  particular  case,  by  which  me^s  a  pretence  will  be  given 
to  every  sovereign  to  commit  injustice.  On  this  and  no  other 
ground  was  founded  the  edict  of  Lotas  XIV.  king  of  France^ 
of  the  17th  of  September  1672,  by  which  he  ordered  the  cap- 
ture and  confiscation  of  all  vessels,  even  purchased  by  hia 
friends  in  the  United  Provinces  and  found  coming  from 
thence.  In  consequence  of  that  edict,  on  the  next  day  a  certain 
vessel  was  condemned  which  had  been  taken  coming  from 
Holland^  where  she  had  been  built  and  purchased  by  Ham^ 
burg'herSy  manned  with  a  Hamburgh  crew,  and  was  going  to 
Hamburgh.  To  that  edict  of  the  king  of  France^  the  statea- 
*  general,  that  they  might  not  appear  to  do  less  harm  to  theh^ 
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(for  such  things  ftdl  upon  the  heads  of  friends) 
replied  by  an  edict  in  which  they  decreed  ^^  that  all  ships 
purchased  by  neutnds  within  the  dominions  of  the  king  of 
France^  although  manned  with  a  neutral  crew,  which  sailing 
for  the  first  time  from  the  enemy's  ports,  and  not  yet  having 
been  in  the  neutral  port  to  which  they  were  b^und, 
should  fall  into  the  hands  of  Dutch  cruizers,  should  be 
lawful  prize."  One  would  think  that  this  edict  was  founded 
on  the  law  of  retaliation;  but  retaliation  is  only  to  be  exercised 
on  him  who  has  committed  the  injury,  and  not  against  a 
common  friend.  Therefore  the  edict  of  the  states-general  of 
the  29th  of  November  1666  cannot  be  defended  on  the  ground 
that  the  English  had  before  acted  with  a  greater  degree  of  in- 
justice when  their  ambassador,  on  the  23d  of  December  1664, 
gave  notice  to  the  Hanae'Townsj  who  were  in  amity  then  both 
with  England  and  the  states-general,  that  all  the  ships  which 
they  should  purchase  in  the  territory  of  the  United  Provinces 
should,  without  distinction  of  voyage,  be  considered  as  ene- 
mies.* He  who  has  done  no  injury  ought  not  in  justice  to 
suffer. 

Moreover,  from  those  decrees  of  the  states-general  of  1630 
and  1666,  one  might  think  that  it  appears  that  those  things 
which  our  friends  have  purchased  from  our  enemies  cannot 
be  taken  from  them,  if  they  have  once  been  carried  into  a 
neutral  port,  as  they  say  that  such  things  may  be  lawfully 
condemned,  ^  before  they  have  been  into  their  own  or  some  other 
neutral  port:^  but  so  much  does  not  even  sufficiently  appear. 
The  admiralty  of  Amsterdam  had  consulted  the  states- 
general  upon  this  subject,  but  nothing  was  decided  upon  it; 
for  the  states  simply  answered  by  their  letter  of  the  26th  of 
June  1630,  *^  As  to  ships  taken  by  the  enemy  from  the  inha- 
bitants of  this  country,  carried  into  Flanders  and  there  con- 
demned, which  without  being  taken  should  be  carried  into 
England^  France^  or  other  neutral  countries,  and  should  be 
captured  by  our  ships  on  their  way  from  thence  on  other  free 

*  Aitz.  b.  44. 
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voyages,  we  ought  to  have  some  short  time  to  consider, 
whether  or  not  they  should  be  declared  lawful  prize,  re- 
questing that  in  the  mean  time  you  will  communicate  to  us 
the  sentences  that  have  been  given  in  similar  cases,  and  the 
decisions  that  have  taken  place  thereon  in  other  countries." 
On  this  same  question  I  find  that  the  court  of  Holland  was 
consulted  in  the  following  year,  1631;  but  I  do  not  know  what 
answer  they  gave.  But  although  the  Dutch  lawyers,  requested 
^  to  give  their  opinions  on  the  same  point,  on  the  25th  of 
January  1636,  answered  very  properly  and  upon  true  legal 
principles,  ^^  that  our  ships,  taken  by  the  enemy  and  purchased 
by  neutrals,  became  by  the  very  act  of  capture  the  property 
o{  the  enemy,  and  therefore  lawfully  belonged  to  those  who 
purchased  from  him,"  there  have  nevertheless  been  since 
that  time  disputes  upon  that  subject.^  But  that  this  doubt 
of  the  states-general  in  the  year  1630  may  not  hereafter 
occasion  any  prejudice,  when  similar  cases  shall  arise,  I 
must  repeat  what  I  have  said  above,  that  they  had  a  special 
case  before  them,  that  the  question  was  concerning  the 
blockaded  Fkmish  ports,  which  not  being  attended  to,  has 
involved  the  point  in  obscurity;  but  that  from  thence  it  would 
not  be  proper  to  argue  as  to  ports  which  were  not  blockaded, 
and  to  and  from  which  a  free  ingress  and  egress  was  per- 
mitted. The  decree  of  the  27th  of  November  1666  is  sufficiendy 
iniquitous,  let  us  not  therefore  add  to  it  another  injustice, 
which  was  not  in  fact  such,  because  founded  on  a  special 
case. 

But  if  the  states-general  had  meant  to  say,  that  the  pro- 
perty of  a  prize  is  not  altered,  unless  it  has  been  carried  into 
the  enemy's  port,  and  has  afterwards  freely  sailed  from 
thence  and  arrived  into  the  port  of  a  friend,  what  ground  or 
reason  would  there  be  for  their  edicts,  by  which,  in  case 
of  recapture  of  our  vessels  taken  by  the  enemy,  they 
allow  a  part  to  the  recaptor  and  a  part  to  the  original 
owner^  If  mere  capture  transfers  the  property,  what  right 
remains  to  the  former  owner?   if  not,  what  right  has  the 

*  Aitz.  b.  21.;  Id.  b.  23. 
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recaptor  to  a  certain  part,  when  the  former  owner  may  reclaim 
r  his  property?   I  should  think  for  my  own  part  with  many 

others,  that  nd  rig^t  remains  in  him,  and  so  is  the  usage 
j  among  all  nations.     These  are  things   that  can  neither  be 

reconciled  with  the  decree  of  the  27th  of  November  1666,  nor 

with  law,  nor  with  common  sense. 
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CHAPTER  V. 

Of  the  Recapture  of  movable  Property^ 

WHAT  I  have  lightly  touched  upon  at  the  end  of  the  last 
chapter,  I  am  dow  going  to  consider  and  discuss  more  at 
large.  Whereupon  it  is  to  be  observed,  that  immovable  pro- 
perty, when  recaptured,  returns  to  the  former  owners  by  post- 
liminy, but  that  movables  which  we  now  treat  of  do  not  so 
return.  It  is  thus  laid  down  by  LabeOj  in  L  28.  de  Capt.  & 
PostUm*  Severs:  St  quid  beUo  captum  est^  in  prada  est,  non 
poatliminio  ret&t.  ^^  If  any  thing  be  taken  in  war,  it  is  a  prize, 
and  does,  not  return  by  posdiminy.''  As  to  ships,  however, 
although  they  are  considered  as  movables,  he  distinguishes, 
/•  2.  pr*ff*  eod.^  that  such  ships  as  may  be  of  use  in  war  return 
by  postliminy,  but  others  not.  But  this  and  other  distinctions 
of  the  Roman  law  between  movable  things  have  become 
obsolete  by  the  gradual  change  of  manners,  as  Grotius  justly 
observes.*  Hence  now  movable  goods,  without  any  dis- 
tinction, are  prize,  without  any  right  of  postliminy.  As  a 
consequence  from  this  it  has  been  inferred  that  goods  taken 
by  the  enemy,  and  afterwards  recaptured,  vest  in  the  re- 
captors;  because,  as  capture,  in  time  of  war,  transfers  the 
pvoperty,  so  recapture  must  of:  course  transfer  it  in  like 
manner.  But  we  do  not  recapture  for  ourselves,  except 
those  things  which  have  plena  jure  become  enemy's  pro- 
perQr;  for  if  they  have  not,  the  former  owner  may  still 
vindicate  his  right.  As  to  die  time  when  movable  goods  are 
considered  pleno  jure  as  having  become  the  enemy's  property, 
it  depends  on  the  circumstances  which  I  have  treated  of  in  the 
preceding  chapter. 

Although  the  definition  of  this  thing  is  very  uncertain,  so 
much,  however,  is  most  true,  that  movable  goods  carried 
intra  preesidia^  of  the  enemy,  become  clearly  and  fully  his 


*  De  Jure  Belli  ac  Pac.  L  3.  c.  9.  $  15.— -^  Within  the  pUu:ea  of  safety.  T 


TREATISE  ON  THE  LAW  OF  WAR.  37 

propertjr,  and  consequently,  if  retaken,  vest  entirely  in  the 
i^captors.  The  aame  n  to  be  said  of  ships,  carriiid  into  the 
enemy's  ports,  and  afterwards  recaptured,  so  that  no  property 
or  right  to  them  remains  in  the  former  owner,  as  I  mentioned 
at  the  end  of  the  preceding  chapter.  On  these  principles, 
the  agreement  which  was  made  on  the  22d  of  October  1689, 
between  the  king  of  England  and  the  states-general,  then  allies 
in  war,  that  each  otherS  ships  when  recaptured  should  be 
restored  to  the  former  owner,  on  payment  of  a  certun 
salvage,  has  been  construed  to  apply  only  to  cases  where  the 
ships  had  not  been  carried  into  the  porta  of  the  enemy,  for 
otherwise  they  are  to  be  entirely  the  property  of  the  recaptors. 
So  far  is  suffidently  clear,  but  what  is  not  equally  so  is 
what  is  to  be  understood  by  frcesidia^  or  ports?  Is  it  the  ports 
of  those  who  have  taken  the  ship,  or  of  their  allies?  It  may  be 
said  that  it  is  enough  if  they  are  carried  into  the  ports  of  the 
latter,  provided  they  are  their  allies  in  the  existing  war,  and 
equally  with  themselves  the  enemies  of  those  whose  vessels 
have  been  taken.  Pria^es  are  equally  safe  in  the  ports  of  such  an 
ally,  as  in  those  of  the  captor  himself,  and  there  is  no  hope  of 
retaking  them,  unless  they  should  sail  again  out  of  that  port. 
But  when  the  French  had  taken  two  Hamburg  ships,  on  the 
28th  of  December  1675,  in  which  were  the  goods  of  Amsterdam 
merchants,  and  had  had  them  fourteen  days  in  their  posses- 
sion, and  afterwards  carried  them  into  the  port  of  JSiiU  in 
England^*  I  find  that  the  states-general  entertained  a  diiFerent 
opinion.  The  admiralty  of  Dunkirk^  before  the  return  of 
the  French^  had  condemned  the  said  ships  and  their  cargoes, 
and  the  French  had  even  sold  a  part  of  the  goods  at  HuUi 
and  as  the  ships,  with  the  remainder  of  the  goods,  were  oi| 
their  way  to  Dunkirk^  they  were  taken  by  the  Zealanders^ 
carried  into  Zealand,  and  there  condemned.  But  the  states- 
general,  being  applied  to  by  the  Amsterdam  merchants,  did,  on 
the  23d  of  October  1676,  decree,  that  the  recaptured  goods 
should  be  restored  to  their  former  owners,  because  they  had 
not  yet  been  carried  into  the  ports  of  the  enemy  and  there  con* 

*  England  was  at  that  time  In  aUiance  with  France  against  the  United 
Netherlandt.  T. 
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demned  and  distribated^  By  the  porta  <^  the  enemy,  the  states- 
gener^  understood  those  of.  the  captora,  for  they  say  "  ofth^ 
aforesaid  enemy  ^^^  thereby  implying  that  it  was  not  sufficient  that 
the  ships  had  been  carried  into  another  port,  either  of  9l  friend 
or  of  an  ally  in  the  war.  It  appears  to  me  that  the  Zealandera 
had  the  kra\  and  the  atates^general  hsA  power  on  their  side.* 

Ships  therefore  become  the  property  of  the  enemy,  which 
have  been  taken  by  them,  and  carried  into  their  ports.  But 
what  if  they  have  not  been  yet  carried  thither,  and  should 
liave  remained  some  dme  in  the  port  of  a  friend  or  ally,  or 
navigated  in  company  with  the  capturing  ship?  Certainly, 
if  we  consider  the  laws  of  our  country,  and  the  authority 
of  publicists,  it  can  hardly  be  said,  that  &e  length  of  time 
that  ships  have  been  captured,  or  the  place  into  which  they 
have  been  carried,  though  ever  so  safe,  can  transfer  the  pro- 
perty, unless  they  have  been  carried  into  port.  Hence  jurists 
simply  say,  that  every  thing  which  is  retaken  before  it  is  car- 
ried into  the  enemy's  ports,  is  entided  to  postliminy ^  although 
it  may  have  been  taken  for  several  months,  and  although  it 
may  have  remained  in  the  ports  of  a  common  friend,  and  that 
it  does  not  vest  in  the  enemy,  unless  he  has  carried  it  into  his 

*  From  this»  and  >vhat  our  author  says  afterwarda,  page  4t>  it  seems  that 
he  was  of  opinion  that  a  belligerent  might  lawfully  condemn  enemy's  pro- 
perty, while  lying  under  capture  in  a  neutral  port.  Such  appears  also  to  have 
been  the  opinion  of  that  able  civilian  sir  WilUam  Scott,  (while  advocate- 
general)  and  of  the  whole  court  of  tinges  bench  in  England,  in  1789.  (Smart  v. 
U^olff,  3  Term  Rep.  329.)  But  political  considerations  have  since  induced 
that  learned  judg^  to  maintain  the  opposite  doctrine*  contrary  to  the  ancicRt, 
nay,  inveterate  practice  of  his  own  country,  which  probably,  however, 
continues  the  same,  tlie  superior  court  not  having  appeared  disposed  to 
controvert  the  established  principle  «nd  to  adopt  the  new  rule  which  was 
pointed  out  to  them.  (The  Herstelder,  1  HohinMon^*  JSeportt,  100.:  the  Mendrick 
and  Maria,  5  Mob,  35.  6  jRob.  138.  Am^.  edit.)  The  supreme  court  of  the 
United  Statet  have  sanctioned  what  appears  to  be  the  opinion  of  our  author 
on  this  point,  by  their  decisions  in  the  cases  ot  Rosey.  Himely  and  Hudton  v. 
Guestier,  4  Cranch^t  Rep^ru,  241.  293.  These  decisions  are  conformable  to 
the  universal  practice  of  Europe  for  more  than  one  hundred  years^  which  U« 
indeed,  sufficiently  justifiitble,  on  principles  of  convenience  to  neutrala  as 
well  as  to  belligerents.  See  Lampredi,  del  eommercio  de*  popoli  neutrali  in 
tempo  digterroi^  part  1.  f  14.  T. 
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own  ports*  The  word  postliminy  is  very  improperly  used  here, 
because  those  who  know  what  postliminy  is,  know  also,  that 
it  does  not  take  place  except  in  regard  to  those  things  which 
had  before  become  the  property  of  the  enemy.  They  should 
have  said,  that  before  prizes  were  carried  into  port,  they  did 
not  become  the  property  of  the  enemy,  but  remained  the  pro« 
perty  of  the  former  owne^,  and  that  therefore  when  recap- 
tured they  returned  to  him,  and  did  not  go  to  the  recaptor. 

It  will  not  be  unprofitable  to  consider  what  laws  have  been 
made  on  this  subject  in  this  country,  taking  them  in  their  chro- 
nological order.  There  are  some  who  think  from  the  edict  of 
the  states  of  HoUand^  of  the  4th  of  March  1600,  that  there 
existed  a  right  in  favour  of  former  owners  to  claim  their  cap- 
tured property,  wherever  they  might  find  it,  even  though  it 
had  been  carried  into  the  enemy's  ports.  This  is  correct  as 
far  as  the  edict  goes,  but  it  speaks  only  of  those  vessels,  which 
the  states  of  Holland  considered  as  having  been  condemned 
in  violation  of  the  laws  of  war,  as  I  have  said  before;  (c.  2.) 
therefore  the  edict  does  not  apply  to  the  present  question.  If 
the  ships,  have  been  lawfully  taken,  carried  into  port  and 
condemned,  every  claim  must  cease;  and  if  they  sail  after- 
wards, there  remains  nothing  but  a  right  to  recapture,  and 
whoever  retakes  them  will  be  their  full  and  complete  owner. 
But  it  is  important  to  know,  before  the  carrying  of  the  ship 
into  port  and  her  subsequent  condemnation,  what  right  be- 
longs to  the  former  owner,  and  what  to  the  recaptor?  If  we 
know  what  belongs  to  the  one,  we  know  at  the  same  time  that 
tlie  remainder  belongs  to  the  other. 

The  oldest  law  that  I  know  of  on  this  subject,  is  the 
edict  of  the  sutes-general  of  the  4th  of  July  1625,  by 
which  it  is  enacted,  that  if  a  vessel  be  retaken  within 
twenty-four  hours,  one  eighth  goes  to  the  private  recaptors; 
if  within  forty-eight  hours,  one  fifth;  if  afterwards,  one 
third.  This  law  the  same  sutes-general  on  the  S2d  of  July 
1625,  applied  to  ships  of  war,  recapturing  private  vessels. 
There  followed  afterwards  another  law  also  enacted  by  the 
states-general,  of  the  11th  of  March  1632,  by  Which,  without 
any  distinction  of  time,  private  recaptors  were  entitled  to  two 


40  TREATISE  ON  THE  LAW  OF  WAIL 

thirds  of  their  recapture.  But  afterwards,  on  the  1st  of 
September  1643,  the  states-general  altered  this  disposition, 
for  by  the  fifty-eighth  section  of  their  edict  of  that  date,  if 
a  ship  be  recovered  within  twenty-four  hours,  the  recaptor  is 
to  have  one  eighth;  if  within  forty*  eight  hours,  one  fifth,  and 
if  afterwards,  one  third,  as  in  former  edicts,  which,  I  think, 
were  made  on  the  4th  and  2M  of  Juiy  1625*  Afterwards 
they  returned  to  two  thirds,  without  any  distinction  of  time 
with  regard  to  privateers,  agreeably  to  the  edict  of  the  year 
1632.  The  16th  section  of  the  edict  of  the  states-general  of 
the  8th  oi  February  1645,  gave  two  thirds  to  the  recaptors,  and 
added  that  the  value  of  the  vessel  and  cargo  should  be  amicably 
estimated  between  the  owner  and  the  recaptor,  otherwise  that 
the  admiralty  should  decree  on  the  amount  of  salva'ge.  They 
again  changed  their  minds  on  the  19th  of  AprU  1659,  for 
by  a  decree  of  that  date,  they  gave  to  the  recaptors,  whether 
of  public  or  private  ships,  but  one  ninth  part  of  the  vessel 
aud  cargo  retaken,  thus  again  abolishing  eveiy  distinction  of 
time*  This  decree,  however,  was  never  published,  but  I  have 
found  it  among  the  acts  of  the  states-general,  and  it  is  men- 
tioned somewhere  else*  At  last,  the  states-general,  saving,  as 
they  say,  the  ancient  laws  as  to  ships  of  war  (what  ancient 
laws  they  meant  I  cannot  say,  as  they  have  so  varied)  did  on 
the  13th  of  April  1677,  decree  as  to  private  recaptors  as  fol* 
lows,  to  wit:  that  they  should  have  by  way  of  salvage,  one 
fifth  of  the  ship  and  goods  retaken,  if  the  same  had  not  yet 
been  for^'-eight  hours  in  the  possession  of  the  enemy;  if  forty- 
eight  hours  and  less  than  ninety-six  hours,  then  one  third;  if 
more  than  ninety-six  hours,  one  half* 

The  king  of  England  and  the  states-general  were  pleased 
to  establish  between  them  the  same  distinction  and  division  of 
time,  and  the  same  rates  of  salvage,  by  the  treaty  above  men- 
tioned of  the  22d  of  October  1689,  in  case  a  privateer  of 
one  nation  should  retake  the  ships  or  goods  of  a  subject  of  the 
other  party,  but  if  the  recapture  should  be  made  by  a  ship  of 
war,  the  recaptor  was  to  have  only  one  eighth,  without  any 
distinction  of  time* 
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NoWfWhyso  much  variety?  why  these  distinctions  of  time  and 
those  greater  and  lesser  shares  m  proportion  thereof?  Whence 
again,  if  the  distinction  of  time  must  be  had,  so  much  diversity 
in  the  proportion^  of  the  salvage?  Why  also,  rejecting  all  dis- 
tinction of  time,  is  now  so  large  a  proportion  as  two  thirds 
and  now  so  small  a  one  as  one  ninth  allowed  to  the  recaptor? 
Certainly  it  is  difficult  to  give  a  reason  for  things  that  have 
been  established  without  any  reason,  and  here,  if  any  where, 
it  will  be  proper  to  refer  to  the  law  non  omnium*^-the  reader 
knows  ^e  rest*  The  public  tranquillity  of  nations  however^  and 
the  refKkse  of  our  own  subjects,  require  that  something  certain 
should  be  established  upon  rational  principles.  The  whole  de- 
pends upon  this  question:  when  do  we  consider  that  captured 
ships  and  goods  vest  absolutely  in  the  enemy?  The  law  indeed 
has  decided  that  they  so  vest  by  a  true  and  complete  occupa- 
tion. But  the  variety  of  cases  and  circumstances  does  not  al- 
ways permit  us  to  know,  whether  there  is  actually  a  firm  pos- 
session, that  is  to  say,  such  a  one  as  the  captor  may  retain  and 
defend.  What  the  enemy  has  taken  on  the  high  seas,  at  a 
great  distance  from  his  territory,  he  may  lose,  and  often 
loses  by  recapture.  If  he  carries  what^he  has  taken  into  his  own 
ports  and  territory,  no  one  can  doubt  that  it  has  then  become 
his  absolute  property.  I  would  say  the  same  if  he  had  carried 
it  into  the  port  of  a  neutral  or  of  an  ally,  but  tfthisy  as  I  said 
above,  cannot  be  admtttedyj  I  must  grant,  that  whatever  is  taken 
at  sea,  is  to  be  carried  into  the  captor's  own  port  or  fleet,  and 
that  it  cannot  l^e  until  then  considered  as  fully  his. 

What  then,  if  it  be  recaptured  before  that  time?  Then  the 
former  owner  will  have  a  right  to  claim  his  property,  as  the 
property  has  neither  vested  in  the  captor  nor  in  the  recaptor; 
I  say  the  former  owner,  because  there  has  been  an  interme- 
diate possession  of  some  kind.  But  shall  the  owner  claim  his 
property  from  the  recaptor,  without  paying  him  any  salvage  or 
reward  for  the  recapture?  without  any  remuneration  for  his 

* 

*  Kon  omnium,  qvue  d  m^ajoribus  constituta  tunt,  ratio  reddi  fotett,  A  reajon 
cannot  be  g^ven  for  erery  law  which  our  ancestors  have  established.  Di^, 
L  1.  tit  3.  L  20.  r. 

t  See  note»  p.  3B. 
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labour  and  expense  in  and  about  the  said  recapture?  this, 
equity,  the  supreme  law  of  nations,  will  not  permit*  It  requires 
that  a  salvage,  premium,  reward,  something,  in  short,  by  what- 
soever name  it  may  be  called,  should  be  given.  The  recaptor 
has  saved  the  ship  and  goods,  which  otherwise  would  have 
been  lost  to  the  owner,  and  why  should  he  have  exposed 
himself  to  danger  without  any  hope  of  reward?  why  should  he 
have  fought  for  the  property  of  another  as  if  it  were  his  own? 
why  should  he  have  employed  his  arms  and  his  men  to  no 
purpose  whatever?  He  ha^  beneficially  managed  the  business 
of  the  owner,  and  he  is  entitled  for  his  labour  and  expenses  to 
the  action  negotiorum  g-estorum.*  I  do  not  know  of  any  other 
action  in  the  Roman  law  proper  for  the  recaptor;  if  the  thing 
is  to  be  decided  by  the  rules  of  tKt  ^oman  jurisprudence,  for 
this  action  is  the  only  proper  one  when  a  reward  is  sued  for, 
either  for  work  and  labour  done  or  for  money  laid  out.  But 
upon  what  law  or  principle  it  has  been  thought  proper  to  give 
to  the  recaptor  a  part  of  the  thing  retaken,  I  -d^  not  myself 
understand;  much  less  do  I  understand  how  that  proportion 
can  Jbe  greater  or  less  according  to  the  quantity  of  time  that 
the  thing  taken  has  been  in  the  hands  of  the  enemy*  What 
have  24,  48  or  96  hours  to  do  here?  The  greater  or  lesser 
duration  of  the  enemy's  possession,  when  the  thing  taken  has 
not  been  carried  into  a  place  of  safety,  cannot,  in  my  opinion, 
give  a  greater  or  a  less  right,  f 

Wherefore,  if  the  subject  is  to  be  considered  according  to  the 
rules  of  reason,  evjery  distinction  of  time  is  to  be  abolished,  and 
in  lieu  thereof  is  to  be  the  proportioned  value  of  the  recaptor's 
labour  and  expenses,  taking  into  consideration  the  danger 
that  he  has  been  exposed  to,  and  the  value  of  the  things 
saved*  From  all  these  considerations  taken  together,  impar- 
tial men  are  to  settle  and  determine  what  reward  he  is  enti* 
tied  to.  Nor  should  the  allowance  be  dealt  with  a  sparing,  but 

*  This  action  in  the  civil  law  is  analogous  to  our  general  asmmp*it  founded 
on  an  implied  contract,  for  work  and  labour  done  and  money  laid  out  and 
expended.  71 

I  See  the  case  of  the  Santa  Ouz,  1  Rob.  44.  Philad.  edit,  in  note.       71 
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with  a  liberal  hand,  in  order  to  encourage  the  industry  of  re- 
captors.  For,  is  it  to  be  of  no  consequence  whether  the  recapture 
has  been  made  with  great  or  little  trouble  or  labour?  whether 
the  receiptor  has  fought  bravely?  whether  he  has  expended  a 
great  deal?  whether  the  things  saved  are  of  great  or  of  little 
value?  If  it  should  be  observed  that  the  valuation  of  such  things 
is  so  uncertain  that  it  might  occasion  a  great  deal  of  litigation, 
I  answer,  that  as  the  matter  stands,  there  will  not  be  less  con- 
troversy, and  that'  there  have  often  been  great  contestations 
about  the  value  of  a  ship  and  goods,  and  what  ought  to  be  de- 
ducted from  it,*  before  the  true  value  thereof  has  been  deter- 
mined. , 

But  afterwards,  if  you  jstill  chus6  to  give  a  part  of  the 
thing  saved,  give  it;  not,  indeed,  in  proportion  to  the  time  that 
the  prize  has  been  in  the  possession  of  the  enemy,  but 
to  the  labour  employed  upon  it,  as  is  usual  in  other  cases 
of  salvage.  Thus  the  Rhodian  law  has  allowed  a  reward  to 
those  who  have  saved  property  from  shipwreck,  varying  ac- 
cording to  the  degree  of  labour,  as  is  said  by  Harmenopulua^ 
VfX'  ^*  ^«  tit.  !!•  $  18.  agreeably  to  which  I  interpret  the 
reasonable  salvage  which  Mary  of  Burgundy  allowed  to  the 
salvors  of  shipwrecked  property,  by  her  law  made  for  Holland 
and  Zealand^  on  the  14th  oi  November  1476.  A  proportion  of 
the  thing  saved  from  shipwreck  was  also  allowed  by  the  edict 
which  Philip  II.  on  the  15th  of  May  1574  issued  in  the  name 
of  William  of  Orange^  which  has  been  often  since  reenacted, 
and  lately,  on  the  2d  oi  April  1676;  but  the  salvor  is  allowed 
there  a  greater  proportion  than  is  therein  expressed,  if  he  has 
been  at  a  greater  labour  and  expense.  I  conceive  that  the 
states  of  Holland  h2Ld  a  view  to  this,  when  on  the  22d  of  July 
1677,  they  decreed  a  reasonable  salvage  to  those  who  should 
take  up  timbers  floating  down  the  rivers  without  any  guards 
and  deliver  them  up  to  the  company  of  ship-builders  at  Dor^ 
drechU  Those  laws  do  not  distinguish,  how  long  the  things 
shipwrecked,  and  the  timbers  found  drifting  may  have  been 

♦  In  the  United  Statet,  ulvage  18  generally  allowed  on  the  grost  value  of 
the  property  saved.  T. 
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floadftg  at  the  mercy  of  the  sea,  riven  and  wind,  as  there  is 
no  reason  for  that  distinction,  but  left  it  to  the  arbitration  of 
impartial  men,  to  determine  the  amount  of  the  reward  for  the 
labour  and  expenses.  Nor  do  I  think  that  any  other  rule 
should  be  followed,  with  respect  to  ships  and  goods  retaken 
from  the  enemy. 

Indeed,  in  the  book  called  //  Consolato  del  Mare^  the  point 
is  determined  exactly  as  I  have  said;  for  there  the  recaptor 
is  ordered  to  restore  the  vessel  and  cargo  to  the  fqrmer 
owner,  saving  however,  a  salvage,  which,  in  order  to  be  just, 
is  to  be  liquidated  in  proportion  to  the  labour  and  expense 
employed  in  and  about  the  recapture,"*^  without  making 
any  distinction  about  the  time  thafr  the  vessel  and  cargo  have 
been  in  the  possession  of  the  enemy.  It  is  very  properly 
added  in  the  same  book,  that  this  restitution  only  takes  place 
when  the  ship  has  not  yet  been  carried  into  a  place  of 
safety,  but  that  if  it  has  been  so  carried,  the  property  having 
thus  clearly  vested  in  the  enemy,  if  the  ship  and  goods  are 
afterwards  retaken,  they  belong  entirely  to  the  recaptor.f 
Which  agrees  perfectly  with  the  doctrine  that  I  have  con- 
tended for  in  this  chapter.  I  wish  that  all  the  principles 
which  are  contained  in  that  Jarrago  of  nautical  laws  were 
equally  correct;  but  every  thing  that  is  there  is  not  so  sound. 

*  Dando  A  quelli  the  a  i  detti  nimid  tolta  Juneranno,  beveraggio  cwive- 
nknUi  tecondo  lafatka  che  ne  hantranno  havuta,  e  aecondo  il  dwmo  che  ne 
haneranno  Mfferto.  Giving  to  tlic  recaptors  a  sufficient  beverage  or  drinks 
money^  in  proportion  to  their  labour  and  damage  suflTered.  //  ComoL  c  287. 
In  the  late  French  translation  by  M.  Boucher,  it  is  c.  290.  $  1136.  T. 

^Anti  debba  ettere  tutta  di  loro,  II  CoiisoL  Ibid.— Fr.  Transl.  IM.  f  1138.  7. 
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CHAPTER  VI. 

Of  the  Possession  of  Immovables  taken  in  War. 

WE  must  now  consider,  for  the  subject  is  worthy  of  it^ 
how  far  extends  the  possession  of  immovables  ac- 
quired in  war,  and  the  property  arising  out  of  such  posses* 
sion.  Groiius^  simply  says,  that  every  kind  of  possession 
is  not  sufficient,  but  that  it  must  be  zjirm  possession^  which  he 
explains  thus:  ^^  as  if  a  country  is  so  provided  with  permanent 
fortifications,  that  the  adverse  party  cannot  enter  it  openly 
without  first  making  himself  master  of  them  by  force." 
What  then  if  the  fortified  town  is  taken;  shall  the  country 
be  considered  as  taken  also,  and  for  how  long?  Grotius 
decides  absolutely  nothing  about  this,  and  yet  he  often 
proposes  this  question  when  he  speaks  of  the  capture  and 
bccupiition  of  places.  An  example  will  make  the  thing  more 
dear.  The  French  had  taken  Casalznd  Turin  in  Piedmont;  a 
truce  was  afterwards  made,  during  which  it  was  agreed  that 
each  par^  should  keep  what  he  had  taken  on  the  principle  of 
uti  possidetis.  A  question  was  made  about  the  territory  and 
villages  which  owed  services  and  duties  to  the  cities  which 
were  held  by  the  French. 

There  were  lawyers  who  decided  that  question  against  the 
French,  on  the  ground  that  the  law  of  nations  requires 
actual  possession,  acquired  by  natural  means,  and  that  the 
part  occupied  does  not  draw  along  with  it  the  part  not  oc- 
cupied. Therefore  they  were  of  opinion  that  the  obligation  of 
those  inhabitants  did  not  enure  to  the  use  of  the  French,  as 
the  citizens  themselves  submitted  to  their  dominion  against 
their  will.  It  is  thus  contended  by  Petrinus  Bellus,\  with 
whom  I  do  not  know  whether  Zovch  agrees.^  But  I  think 
BeUus  was  mistaken:   he  was  certainly  so  in  the  case  of 

•  Dc  Jure  D.  ac  P.  1. 3.  c.  6.  $  4.— — f"  De  re  militari^  piPt  5. 1 3.  n.  r— 
♦  Dc  Jure  Fee.  part  2.  5  9.  Q;  4S. 
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a  truce  like  the  present,  because  the  general  words  utiposside' 
tis  embraQe  an  implied  as  well  as  an  actual  possession.  That 
implied  possession  consisted  in  the  performing  and  receiving 
services  and  duties,  which  were  usually  rendered  only  to  the 
master;  but  what  actual  possession  is  will  be  seen  from  what 
I  am  about  to  say. 

Reason,  therefore,  is  to  point  out  to  us,  what  may  be  pro- 
perly called  a  possession  of  immovables,  taken  in  war,  which 
is  that  the  whole  is  occupied  and  possessed,  if  such  has  been 
the  intention  of  the  captor;  and  thus  Paui  defines  it  in  1.  3.  §  1. 

j^,  de  Acqmr.  vel  amitU  rer.  pass*  That  this  is  not  a  principle 
merely  of  civil  law,  but  also  of  natural  law,  the  thing  itself, 
and  custom  which  is  an  excellent  teacher,  abundantly  demon- 
strate. Possession  extends  to  every  thing  that  is  occupied, 
and  what  is  occupied  is  placed  within  our  power  by  the  law 

'  of  nature;  but  even  that  is  considered  as  occupied,  which 
is  not  touched  on  all  sides  with  our  hands  or  feet,  if  the 
occupant  ao  chuses,  or  the  nature  of  the  case  requires  it,  as  is 
the  case  with  lands.  On  another  principle  it  would  not  be 
easy  to  say  what  is  possessed  or  occupied,  for  if  every  thing  U 
to  be  touched,  it  is  not  even  sufficient  to  touch  the  surface  of 

"the  land;  it  will  be  not  only  necessary  to  walk  round,  but  to 
dig  into  every  field. 

But  although  it  be  true,  that  a  part  being  taken,  the  whole 
is  taken,  when  the  taking  is  made  with  that  view  or  intent, 
yet  it  will  not  otherwise  obtain,  than  if  no  other  person  pos- 
sesses another  part  of  the  thing  in  question.  For  if  another 
possesses  a  part  of  the  same  whole,  he  would  by  the  same 
reason  possess  the  whole.  This  cantiot  be  said  with  propriety, 
for«as  Paulus  very  truly  says  in  D*  1.  3.  $  5.  two  persons  can- 
not at  the  same  time  possess  the  whole  of  the  same  thing,  be* 
cause  the  ownership  of  one  would  exclude  the  ownership  of 
the  other.  If  then  one  is  in  possession  of  a  thing,  and  another 
takes  a  part  of  it  which  the  other  does  not  corporally  oc- 
cupy, he  has  taken  nothing  but  what  he  has  occupied  by 
natural  means,  nor  can  the  thing  be  possessed  pro  ratdy 
in  proportion  to  the  parts  which  each  actually  occupies, 
because  the  possession  of  the  first  occupant  is  paramount,  and 
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cannot  be  excluded  by  another,  which  is  only  similar,  each  of 
them  having  the  same  force  and  effect  as  the  Other.  And  the 
latter  occupant  has  done  away  what  is  called  the  kgeU 
possession  of  the  other  in  that  part  which  he  detains,  for  no 
other  reason  than  because  ,he  possiesses  it  by  natural  means; 
for  the  natural  possession  has  taken  away  the  ieg'al  one.  It 
is  the  same  thing  that  Ceisus  says  in  L  18.  $  4.  jfl  Eod.  *^  Si 
cum  magna  vi  ingreasus  est  exercitus,  cam  tantum  modo 
partem  ijuom  intraverit  obtinet.  If  an  army  has  entered  a 
territory  with  great  force,  it  has  possession  only  of  that  part  of 
the  country  which  it  has  entered  upon."  When  he  says,  with 
great  force  J  he  means  that  there  ^as  a  resistance  made,  and 
that  there  were  those  who  defended  by  force  the  possession  of 
the  first  owners.  An  army,  therefore,  does  not  further  occupy 
a  country  than  it  has  compelled  the  opposite  army  to  recede. 
Perhaps  Paulus  is  to  be  thus  understood,  in  /)•  L  3.  $  1.  when 
he  says  that  a.  part  being  taken  with  intent  to  take  the  whole, 
the  whole  is  occupied,  but  to  a  certain  extent  only,  usque  ad 
terminum;  which  I  take  to  mean,  so  far  as  to  that  part  which 
another  possesses,  whether  it  be  a  neighbour  on  an  adjoining 
land,  or  some  other  person  on  the  very  land  which  is  contended 
for. 

Hence  it  is  not  difficult  to  discern  what  may  be  considered 
as  properly  occupied  in  an  occupied  country.  The  metro- 
politan law  of  itself  has  nothing  to  do  with  this  case,  for 
it  is  a  municipal  law  which  the  sovereign  may  establish 
wherever  he  pleases.  If  so,  it  is  easily  understood  that  if  from 
the  occupation  of  a  strong  place,  dominion  is  exercised  over 
the  whole  country,  yet  by  that  occupation,  the  victor  is  not 
considered  in  possession  of  those  cities,  walled  towns  and  for- 
tresses which  the  sovereign  still  detains,  but  all  these  things  are 
to  be  judged  of  by  the  fact  itself  of  occupation  and  possession. 

According  to  this  principle  we  say,  thatif  a  part  of  a  coun- 
try be  occupied,.the  whole  is  considered  as  occupied,  if  the  van- 
quished party  has  retained  no  other  part  of  it;  but  if  he  has,  then 
nothing  is  occupied,  but  what  the  victor  has  taken  by  force 
from  the  vanquished,  and  is  actually  in  possession  of.  But  in 
regard  to  several  distinct  countries  under  the  dominion  of  the 
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same  prince^  it  may  be  asked,  whether  the  same  distinction  can 
apply,  which  is  used  with  regard  to  contiguous  private  estates? 
If  Titius  is  the  owner  of  three  contiguous  plantations,  A^  B 
3nd  C^  Bnd  Gaius  occupies  part  of  the  plantation  A^  he  will 
be  considered  as  occupying  the  whole  of  it,  but  not  the  planta* 
tions  B  and  C.  For  when  we  possess  an  estate,  our  possession 
goes  as  far  as  its  extent,  or  its  boundaries,  bat  no  farther;yim- 
do  enim  possessor  ad  terminum  qutdeniy  sed  ad  terminum  dun* 
taxat^  neque  ultrct  possidemus*  D*  L  3.  $  ^*ff*  de  Acquir*  vel 
amitu  rer*  poaa.  He  who  has  entered  on  part  of  the  plantation 
Aj  is  not  supposed  to  have  entered  upon  it  with  any  other  in- 
tent than  to  possess  himself  of  the  whole  of  that  of  which  he 
has  occupied  a  part,  but  he  is  not  considered  as  having  thought 
in  the  least  of  the  manor  B  or  the  manor  C.  When  we  oc- 
cupy a  part  of  a  whole  which  is  distinguished  from  all  other 
things,  that  distinction  marks  the  boundaries  of  our  posses- 
sion, whether  it  be  a  house,  a  piece  of  land,  a  store  or  ware- 
house, or  any  other  thing  which  comes  under  the  denomina- 
tion of  immovable  property* 

But  in  my  opinion  there  is  another  principle  as  to  immo- 
vables which  are  occupied  by  right  of  conquest. 

The  intention  of  the  conqueror  is  not  merely  to  invade  one 
district,  but  the  whole  of  the  hostile  empire,  and  to  make  his 
own  all  the  countries  belonging  to  it.  Nor  is  there  here  any 
boundary,  but  that  part  of  the  countr}'  which  the  vanquished 
still  retains.  If  there  is  nothing  that  the  conqueror  cannot 
possess,  if  he  pleases,  what  hinders  him  from  proceeding 
on  and  actually  possessing  the  whole?  If  no  one  district  is  re- 
tained by  the  vanquished,  the  occupatipn  of  a. single  one  by 
the  conqueror,  nay,  of  the  metropolis  alone,  will  give  Kim 
possession  of  the  whole  empire.  Here  we  must  acknowledge 
the  truth  of  what  the  ambassador  of  the  emperor  jftistinian 
said  to  Choaroea^  king  of  Peraioy  according  to  Menander  Pro^ 
tector^  HisU  ByzanU  tom*  1.  p.  143.  'o  y«p  }t0^iri<rtt$  *Hyi^9M«, 
stmt  «»  ix^i  r)  virtCtinit^^'  Shall  not  /le,  who  ia  the  maater  of  htm 
who  commanda^  alao  be  the  maater  of  what  ia  aubject  to  himf 
But  if  the  conquered  party  still  retains  something,  it  will  not 
be  considered  as  a  conquest  of  the  whole  of  his  dominions 
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that  his  metropolis  has  been  taken  and  is  occupied  by  force  of 
arms. 

Those  princes  therefore  have  justly  been  laughed  at,  who 
because  they  had  taken  Rome  or  Constantinople  arrogated  to 
themselves  the  whole  Roman  empire,  while  other  princes  oc- 
cupied several  large  parts  of  it*  Of  this  kind  was  th^  arro* . 
gance  of  Belisarius^  as  related  to  us  by  Procofius^  de  BelloFan- 
daL  1.  2.  c«  4.;  for  he,  after  Justinian  had  taken  Carthage  and 
her  king  Gelimer^  boasted  publicly,  that  every  thing  belonged 
to  him  which  Geiimer  possessed  in  Sicily •  Here  he  was  alto- 
gether wrong,  for  the  right  which  he  had  over  Carthage  and  the 
person  of  her  king,  could  not  transfer  to  him  the  possession  of 
what  was  in  Sicily^  Sicily  defended  itself  by  its  own  force, 
and  by  taking  the  king,  the  whole  of  his  dominions  was  not 
taken.  Actual  occupation  is  necessary,  or  a, cession ,  if  it  be 
so  agreed  by  the  treaty  of  peace. 

Let  us  now  see  what  the  states-general  have  decreed  upon 
-  this  subject.  When  by  the  3d  section  of  the  truce  between  the 
archduke  of  Austria  and  the  states-genenj  of  the  9th  of  April 
1609,  it  was  agreed  that  each  should  continue  to  possess  what 
he  was  in  possession  of  at  the  time  of  the  truce,  and  the  arch- 
duke had  posted  up  his  edicts  in  the  territory  of  Kuyck^  which 
he  occupied,  the  states-general  on  the  20th  oi  August  1609 
decreed,  that  that  territory  belonged  to  them,  because  they" 
possessed  the  town  of  Grave,  to  which  it  was  subject,  and 
prohibited  all  others  from  exercising  jurisdiction  therein. 
When  also  the  states-general  had  taken  some  fortresses  in 
the  Overmaze,  and  the  Spaniards  had  nevertheless  prohibit- 
ed the  inhabitant's  from  submitting  themselves  to  the  juris- 
diction of  the  council  of  Brabant ,  sitting  at  the.  Hague,  the 
states,  by  way  of  retort,  opposed  that  interdiction  by  their 
edict  of  the  8th  of  March  1634.  Again,  when  Boisleduc  be- 
longed to  the  states-general,  and  the  Spaniards  made  great 
disturbances  respecting  the  territory  thereof,  the  states 
obviated  them  by  various  edicts,  viz.  of  the  20th  of  Ja- 
nuary  and  3d  of  August  1630,  13th  of  May  1631,  20th  of 
June  1634,  2d  of  February  and  2d  of  December  1636,  and 
again  on  the  24th  of  December  1642,  in  which  edicts,  of  the 

tG 
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8th  of  March  1634,  and  2d  of  February  1636,  is  also  recited 
the  edict  of  the  king  of  Spain  of  the  10th  of  July  1628,  in 
which  that  sovereign  asserts,  at  great  length,  that  the  territory 
subject  to  a  town  follows  the  conquest  of  the  town  itself. 
The  states  availed  themselves  of  the  same  principle,  and 
very  properly  too,  because  those  are  considered  as  being 
in  possession  of  a  territory,  who  command  there  at  their 
pleasure.  But  if  there  is  in  that  territory  a  fortress  not  yet  oc- 
cupied, so  far  as  that  fortress  commands  the  territory,  the  pos- 
session and  dominion  of  the  occupier  of  the  remaining  part  of 
the  country  does  not  take  place. 

If  the  principles  which  I  have  contended  for  are-  correct, 
as  indeed  they  appear  to  me,  the  council  of  Brabant^  which 
legislates  at  the  Hague  for  those  parts  of  BrabarU  which  the 
states  have  taken  by  the  right  of  war,  has  justly  enacted  by  its 
edict  of  the  26th  of  October  1629,  that  the  investiture  of  the 
fiefs  situate  in  the  territory  of  BoisleduCy  was  to  be  asked  of 
them,  and  not  of  the  council  of  Brabant^  sitting  at  Brusseh. 
And  it  also  appears,  that  the  king  of  Spain  had  no  right  to 
issue,  as  he  did,  a  contrary  edict  on  the  i5th  of  Novemberl62% 
as  Aitzema  relates  in  detail. *"  For,  by  the  capture  of  Boisk^ 
duCj  the  whole  adjacent  territory  belonged  to  the  states- 
general,  and  therefore  they  were  the  lords  of  the  fiefs  situated 
there;  as  the  conquered  vassal  owes  fealty  and  services  to  the 
conqueror,  not  to  the  conquered  prince. 

There  is  still  less  doubt,  that  if  a  province  be  ceded,  all  its 
parts  are  ceded  likewise.  On  this  subject  there  is  extant  an 
edict  of  the  states-general,  of  the  22d  of  December  1610,  con- 
cerning Txventj  a  district  of  the  province  of  Over  Tssel. 

♦  Aitz.  b.  9. 
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CHAPTER  VII. 

Of  the  Confiscation  of  the  Enemifs  Actions  and  Credits. 

TF  there  are  treaties  between  princes  about  taking  away 
-'•  their  goods  within  a  certain  time  in  case  war  shall  take 
place,  several  of  which  treaties  I  have  above  mentioned,  c.  2.; 
It  is  true  that  they  may  remove  their  goods  and  eifects  as  well 
as  their  actions  and  credits*  But  if  there  are  no  such  treaties, 
or  if  the  goods  and  actions  are  not  taken  away  within  a  limited 
time,  it  is  asked,  what  is  the  law  in  that  case?  And  surely,  such 
being  the  state  of  war,  that  enemies  are  on  every  legal  principle 
proscribed  and  despoiled  of  every  thing,  it  stands  to  reason 
that  every  thing  belonging  to  the  enemy,  which  is  found  in  the 
hostile  country,  changes  its  owner  and  belongs  to  xhtfisk.^  It  is 
besides  customary  in  almost  every  declaration  of  war  to  pro- 
claim that  the  goods  of  enemies,  as  well  those  found  among  us, 
as  those  taken  in  war,  shall  be  confiscated* 

There  are  also  now  extant  6n  this  subject  separate  acts  of 
state,  whether  preceded  or  not  by  a  declaration  of  war.  The 
prince  of  Orange^  on  the  25th  of  August  1572,  inserted  in 
the  form  of  government  which  he  then  made  for  Holland^ 
^'  that  the  goods  of  all  those  who  acted  publicly  as  his  ene*' 
mies,  should  be  immediately  registered  by  the  magistrate  of 
the  place  where  they  were  found,  and  their  rents  and  profits 
should  be  taken  for  the  benefit  of  the  commonwealth."  I 
understand  this  to  apply  to  real  estates,  which  it  is  usual  to 
register,  that  the  rents  and  profits  in  time  of  war  may  go  to 
the  public.  If  we  follow  the  strict  law  of  war,  even  immo* 
vables  may  be  sold,  and  their  proceeds  be  lodged  in  the 
public  treasury,  as  is  done  with  movables;  but  throughout 
almost  all  Europe^  immovables  are  only  registered,  that  the 
treasury  may  receive  during  the  war  their  rents  and  profits. 

*  As  we  make  use  of  the  yrotdaJUeaif  conJUcaUf  cmJUcation,  why  should 
we  not  adopt  in  America  the  word/#iy  from  the  Latin/fcwf,  which  is  the 
root  of  all  those  demaUves?  T. 
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At  the  termination  of  the  war,  the  immovables  themselves  are 
by  treaty  restored  to  their  former  owners. 

On  the  2d  of  April  1599,  the  states-general  again  issued  an 
edict  with  regard  to  all  kinds  of  enemy's  property,  wherever 
found,  which  is  in  these  words:  ^^  We  declare  lawful  prize  all 
persons  and  goods  situate  or  being  under  the  jurisdiction  of 
the  king  of  Spaiity  wherever  the  same  may  be  taken."  There 
exists  also  a  letter  from  the  states-general  to  the  coprt  of 
Holland  dated  the  25th  of  November  1672,  by  which  they  are 
simply  ordered  to  detain  and  confiscate  the  goods  of  those  who 
reside  among  the  enemies,  on  which  there  issued  an  edict 
of  the  court  of  Hoiland  of  the  same  day,  declaring  that  the 
goods  could  not  be  restored  to  their  owners  after  the  date 
thereof.  I  am  not  now  inquiring  whether  this  be  agreeable  to 
the  treaty  made  in  the  year  1662,  between  the  states-general 
and  France*  But  as  estates  of  inheritance  are  principally  to 
be  included  under  the  denomination  of  goods,  (bond)*  it 
is  clear  that  an  enemy  cannot  acquire  such  an  estate  situate 
in  our  country,  even  though  it  came  to  him  by  succession 
or  by  will.  Agreeably  to  this  principle,  when  in  the  year 
1695,  a  person  died  intestate  in  Holland^  whose  neact  of  kin 
and  heirs  at  law  were  in  France^  I  remember  that  the  inhe- 
ritance was  confiscated. 

As  the  edicts  which  I  have  recited  speak  in  general  terms, 
they  are  to  be  taken  to  apply  to  all  kinds  of  goods,  whether 
corporeal  or  incorporeal.  Of  incorporeal  goods,  however,  such 
as  actions  and  credits,  I  see  that  doubts  exist,  and  that  the 
states-general  themselves  have  doubted,f  nay,  aod  have  some- 

*  At  the  civil  law  tlic  word  bona  includes  every  kind  of  propet-ty,  real, 
personal  and  mixed,  but  chiefly,  as  our  autlior  says,  applies  to  real  estates, 
chattels  being  generally  distinguished  by  the  words  effect*,  movables,  &c. 
The  English  civilians  translate  the  word  bona  by  goods,  which  we  employ 
here  in  the  same  sense,  though  very  different  from  that  of  the  commoii 
Uw.  T. 

f  Not  only  doubts  have  been  entertained  on  this  subjectin  the  United 
States  and  Great  Britain,  but  the  two  governments  by  the  treaty  which  was 
made  between  them  in  1794  have  expressly  recognised  the  opposite  prin- 
ciple. By  the  tenth  article  of  that  treaty,  it  is  stipulated  "  that  neither  the 
debts  due  from  individuals  of  the  one  nation  to  individuals  of  the  other,  nor 
shires,  nor  moneys  which  they  may  have  in  the  public  funds  or  in  the  public 
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times  acted  in  contradiction  to  the  principle.  When  the  king 
of  France  and  the  bishops  of  Cologne  and  Munster^  in  the 
year  1673,  confiscated  even  actions^*  and  gave  orders  to  call 
in  what  their  subjects  owed  to  the  citizens  of  the  United 
Provinces^  the  states-general,  by  their  edict  of  the  6th  of  yuJi/ 
1673,  reprobated  it,  and  decreed  that  payment  could  not  be 
made  but  to  the  true  creditor,  and  that  they  would  not  ratify 
such  an  exaction,  whether  made  by  force  or  by  consent.  But 
in  fact  it  appears  that  by  the  common  lawf  actions  may  be 
confiscated,  for  the  same  reason  that  corporeal  goods  may. 
Actions  and  credits  are  by  the  law  of  nations  not  less  under 
our  dominion  than  other  goods;  why,  therefore,  might  we 
pursue  these  and  not  those  by  the  law  of  warf  and  if  there  is 
no  ground  here  for  a  rational  distinction,  reason  alone  supports 
the  principle  of  the  common  law.  But  examples  and  authori- 
ties are  not  wanting  in  support  of  it. 

It  appears  from  Polybtus^  Excerpt.  LegaU  c.  35.  n.  4., 
that  it  was  agreed  between  the  Somans  and  AntiochttSy  that 
actions,  as  well  as  every  thing  else  which  had  been  confis- 
cated during  the  war,  should  be  restored.  Therefore  it 
follows,  that  actions  had  been  confiscated  on  both  sides. 
That  the  kings  of  France  and  Spain  also  exercised  this 
right  towards  each  other,  appears  by  the  twenty-second 
article  of  the  treaty  of  peace  made  between  them,  on  the 
17th  of  September  1678,  for  by  that  article  it  is  stipulated 
that  credits  which  have  been  actually  confiscated  shall  not 
be  restored.  And  the  king  of  Denmark^  having  declared 
war  against  the  Swedes^  did  on  the  9th  of  March  1676  issue 
an  edict  ordering  that  the  goods  of  Swedes  within  the  Da^ 

or  private  banks,  shall  ever  in  any  event  of  war  or  national  differences  be 
sequestered  or  confiscated,  it  beihg  unjtut  and  impolitic  that  debts  and 
engagements  contracted  and  made  by  individuals,  having  confidence  in  each 
other  and  in  their  respective  govenunents,  should  ever  be  destroyed  or 
impaired  by  national  author!^  on  account  of  national  diflferences  and  dis- 
contents." T. 

*  Here  we  again  use  the  technical  language  of  the  civil  law.  Tlie  common 
law  term  is  things,  or  ehoKt  in  action.  T. 

t  The  civil  law  and  the  law  of  nations  are  very  frequently  styled  *<  the 
common  law*'  (jus  commune)  by  writers  on  the  continent  of  Europe.  The}' 
are,  in  fact,  in  many  respects,  the  common  iav  of  the  civilized  world.     T. 


54  TREATISE  ON  THE  LAW  OF  WAR. 

nish  empire,  and  all  the  debts  due  to  Swedes^  should  be 
brought  within  six  weeks  into  the  public  treasury,  there  to  be 
confiscated,  under  a  penalty  of  double  the  value  and  discre- 
tionary punishment  against  those  who  should  not  obey.  The 
king  of  Denmark  had  decreed  something  similar  against  the 
English  in  1667,  as  is  related  by  Attzema.* 

Nor  does  it  appear  that  the  Dutch  have  always  been  averse 
to  that  doctrine  from  the  edict  of  the  18th  of  July  1536, 
from  that  of  Philip  IL  against  the  French  of  the  27th  of 
March  1556,  and  that  of  the  states  oi  Holland  of  the  29th 
of  January  1591*  There  is  also  an  edict  which  the  prince 
of  Orange  and  the  court  of  Holland  issued  on  the  7th 
of  December  1577,  under  the  assumed  name  of  Philip  1 1. 
king  of  Spain^  by  which  they  ordered  the  confiscation  of  all 
the  movable  and  immovable  property,  and  of  all  the  actions 
and  credits,  not  only  of  those  who  had  gone  over, to  Don  John 
of  Austria^  but  of  all  their  enemies.  The  states-general  also, 
on  the  4th  of  June  1584,  declared  those  of  Bruges  and  Vrye^ 
who  had  gone  over  to  the  Spaniards^  to  be  their  enemies,  and 
ordered  all  their  goods,  actions  and  credits,  public  as  well  as 
private,  to  be  confiscated.  And  afterwards,  when  those  of 
Venloo  had  also  gone  over  to  the  Spaniards^  the  earl  of  Lei» 
cester^  by  his  edict  of  the  9th  of  July  1586,  declared  them 
guilty  of  the  crime  of  high  treason,  and  ordered  all  their 
goods,  movable  and  immovable,  and  all  their  actions  and 
credits,  to  be  confiscated.  Nor  must  it  be  believed  that  these 
things  were  decreed  concerning  those  of  Bruges^  Vrye^  and 
Venloo^  merely  because  they  were  not  so  much  enemies  as 
they  were  traitors,  as  they  had  previously  bound  themselves 
by  the  confederation  of  Utrecht;  for  I  must  observe,  that  the 
penalties  of  the  edict  of  the  4th  of  June  1584  are  expressly 
applied  to  all  who  hold  themselves  to  he  our  adversaries^  in 
whatever  manner  it  may  bey  precisely  as  in  the  abovemen- 
tioned  edict  of  the  7th  of  D^c^m^^r  1577,  traitors  and  enemies 
are  classed  together,  as  to  that  particular  purpose. 

Under  this  head  are  also  to  be  noted  the  decrees  of  the  states- 
general  of  the  2d,  and  of  the  states  of  Holland  of  the  29th  of 

•  Aitz.  b.  47. 
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October  1590,  in  both  of  which  the  following  sentence  is  con- 
tained: ^^  That  those  who  come  into  these  provinces  out  of  the 
enemy's  territory,  although  provided  with  proper  passports, 
ahall  not  be  qualified  to  bring  any  personal  or  real  action, 
either  in  the  petitory  or  in  the  possessory,  but  shall  be  dis- 
missed from  court,  in  order  that  hostility  against  the  ene- 
mies, and  the  confiscation  of  their  goods,  rights  and  actions, 
may  subsist  in  their  fullest  extent."  By  these  decrees  they  are 
not  permitted  to  bring  even  persond  actions,  and  the  reason 
publicly  given  for  it  clearly  shews  that  they  cannot  do  it, 
because  not  only  the  goods  of  enemies  but  their  actions  are 
liable  to  confiscation.  And  when  once  the  king  of  France  had 
ordered  the  goods  of  Dutch  subjects  to  be  seized,  the  states 
oi  Holland^  on  the  26th  of  April  1657,  ordered  the  same  thing 
with  regard  to  the  goods  of  French  subjects,  and  prohibited 
any  body  from  pajring  to  them,  on  pain  of  being  compelled 
to  pay  the  amount  a  second  time,  for  the  indemnity  of  the 
Dutch  subjects  who  had  suffered  by  the  seizure  of  their 
goods  in  France^  and  of  paying  moreover  half  the  amount  of 
the  debt  by  way  of  punishment,  and  they  ordered  the  goods 
and  credits  of  Frenchmen  to  be  brought  under  a  penalty  to 
certain  officers  appointed  in  each  town  for  that  purpose. 
Wherefore,  if  the  subject  of  a  prince  who  has  confiscated  the 
credits  of  his  enemies,  should  pay  to  his  government  what  he 
owed  to  the  enemy,  it  has  been  very  properly  held  that  he  is 
discharged. 

These  things,  however,  do  not  take  place  when  war  is 
carried  on  with  so  much  mildness  that  commerce  is  permitted 
on  both  sides:  for  there  cannot  be  any  eommerce  without 
contracts,  contracts  without  actions,  actions  without  courts 
of  justice,  nor  courts  of  justice  without  parties  to  liti- 
gate before  them*  Who  will  sell  and  carry  goods  to  an  enemy 
without  the  hope  of  recovering  th«  price  of  them?  and  what 
hope  can  there  be  of  recovering  that  price,  if  one  cannot  judi- 
cially compel  payment  from  his  enemy  purchaser?  Although, 
therefore,  an  enemy  has  no  persana  standi  injudicioy^  as  it  is 

*  No  ngtkt  to  be  heard  at  pbuntiiTin  courts  of  justice.  T. 
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simply  expressed  in  the  decrees  of  the  2d  and  29th  of  October 
1590,  and  although  it  has  been  thus  held  and  adjudged  in 
this  country  in  various  instances,  yet  the  case  of  commerce 
is  properly  excepted,  that  is  to  say,  when  there  is  a  mutual 
liberty  of  trade;  for  if  there  is  not,  actions,  though  arising 
out  of  commerce,  may  justly  be  confiscated.  But  is  the 
caseof  commerce  to  be  so  distinguished  from  all  other  cases, 
that  in  this  we  grant,  and  in  others  we  refuse  to  the  <9Bemy 
the  persona  standi  in  judiciof  It  has  undoubtedly  been  so 
adjudged,  and  if  the  distinction  is  proper  here,  it  must  also 
obtain  as  to  the  confiscation  of  actions.  But  if  the  enemy  be 
once  permitted  to  bring  actions,  it  is  difficult  to  distinguish 
from  what  causes  they  arise,  nor  have  I  been  able  to  observe, 
that  this  distinction  has  ever  been  carried  into  practice. 

Moreover,  if  you  do  not  permit  your  enemy  to  bring 
actions,  neither  can  you  with  justice  suflfer  them  to  be  brought 
against  your  enemy,  if  perchance  he  should  tarry  within  your 
territory,  and  thus  the  decree  of  our  supreme  senate,  of  the 
l^xh  oi  September  1590,  confirming  the  sentence  of  die  infe- 
rior judge  and  of  the  court  of  Holland  is  unjust,  to  wit,  that 
an  enemy,  who  had  come  with  a  safe  conduct  into  this  country, 
might  be  arrested  and  held  to  bail  in  a  civil  action.  For  it  is 
manifestly  unjust  to  hinder  an  enemy  from  bringing  actions, 
(as  he  is  plainly  forbidden  by  the  said  decrees  of  the  2d  and 
29th  of  October  1590,)  and  not  to  allow  him  the  same  privi- 
lege. Whatever  right  one  arrogates  to  himself  by  the  law  of 
war,  he  must  also  allow  to  his  enemy. 

What  I  have  said  about  the  legality  of  confiscating  actions^ 
obtains  only  in  case  the  prince  has  really  made  his  subjects 
pay  what  they  owed  to  the  subjects  of  his  enemies.  If  he  has 
exacted  it,  they  have  lawfully  paid,  if  not,  when  the  peace 
takes  place,  the  former  right  of  the  creditor  revives^  because 
the  occupation  which  is  bad  by  war  consists  more  in  fact  than 
in  law.  Therefore  credits  not  exacted  are  in  some  manner 
suspended  during  the  war,  but  at  the  peace  they  return  to 
dieir  former  owners  by  a  kind  of  postliminy.  Upon  this  prin- 
ciple it  has  been  agreed  among  almost  all  nations,  that  actions 
which  have  been  confiscated  durbg  the  war,  and  have  been 
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called  in  by  the  sovereign,  are  considered  at  the  peace  as  lost, 
and  are  for  ever  extinct;  but  if  they  have  not  been  exacted 
they  revive  and  return  to  the  real  creditors*  It  was  thus 
agreed  by  the  fifth  article  of  the  treaty  of  peace  httWtetkFrede" 
rid  III.  king  of  Denmark  and  Charks  II.  king  of  England^ 
of  the  31st  of  July  1667,  the  thirty-seventh  article  of  the 
treaty  of  peace  between  the  kings  of  Spain  and  England,  of 
the  21st  of  September  1667,  and  the  twenty*second  article  of 
the  treaty  of  peace  between  the  kings  of  France  and  Spain  of 
the  irth  of  September  1678,  which  twenty-second  article  I 
have  mentioned  above  in  this  chapter,  in  order  to  establish 
what  is  proved  by  the  said  5th  and  37th  articles,  that  actions 
have  not  less  than  other  goods  of  the  enemy  been  confiscated 
in  time  of  war,  and  have  often  been  exacted.* 

Let  it  not,  however,  be  supposed,  that  it  is  only  true  of 
acdons  that  they  are  not  condemned  ipeojure;  for  other  things 
also,  belonpng  to  the  enemy,  may  be  concealed  and  escape 
coadeqination.  So  that  it  has  been  very  properly  held  that 
those  things  which  we  had  in  the  enemy^s  country  before  the 
war,  began,  and. which  during  the  war  have  been  concealed, 
and  therefore  not  condemned,  if  they  are  afterwards  retaken 
by  our  countrymen,  do  not  become  the  property  of  the  re- 
captors,  but  return  to  the  former  owners. 

*  Vatteip  though  he  acknowledges  the  legality  of  confiieating  in  war  the 
^nern/s  actioiM  and  credits,  yet  tells  us  that  a  more  liberal  practice  has 
generally  prevailed  in  modem  times.  **  Mait  aujourd^hui,  Pavantage  et  la 
i<ti^etidu  eommeree  out  engagi  Ufiu  /e#  totnenUiu  de  P Europe  d  m  reldcher  de 
tette  rigueur.  But  at  this  day,  the  advantage  and  security  of  oosnmerce  have 
Induced  ali  the  wwereigru  rf Europe  to  relax  from  this  severity .**  Veit.  Ltm  tf 
iVii».  b.  3.  c.  5. 5  77.  1" 
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CHAPTER  VIIL 

Of  Hostilities  in  a  neutral  Port  or  Territory. 

E  only  exercise  the  rights  of  war  in  our  own  territory, 
in  the  enemy's,  or  in  a  territory  which  belongs  to 
no  one*  If  we  take  the  enemy  in  our  own  territory,  and  be 
has  come  to  it  without  a  safe  conduct,  there  is  nothing 
that  prohibits  oar  treating  him  in  a  hostile  manner.  To  enter 
the  territory  of  an  enemy,  and  there  to  make  captures,  is 
permitted  by  the  law  of  war*  The  same  may  lan^ully  be  done 
on  the  high  seas,  as  being  the  territory  of  no  one.  But  he  who 
commits  hostilities  on  die  territory  of  a  friend  to  both  parties, 
makes  war  upon  the  sovereign  who  governs  there,  and  who 
by  his  laws  coerces  every  violence,  by  whomsoever  it  may  be 
committed.  Therefore  the  Carthaginians^  though  with  a 
superior  naval  force,  did  not  dare  to  attack  the  Romans  in  a 
port  of  the  king  of  Numidiay  as  Grotius  (after  £/vy*)  relates 
in  1.  3.,  De  Jur*  BeiL  ac  Pac*  c.  4.  $  8.  n.  2.,  and  Zouch^ 
De  Jur.  Fee.  part  2.  $  9.  Q.  7.,  transcribes  it  out  of  Grotius. 
Zouch  there  states  some  contrary  arguments,  but  Grotius 
had  already  mentioned  and  refuted  them. 

But  as  all  the  publicists  (without  any  exception  that  I  know 
of)  prohibit  the  use  of  force  in  the  dominions  of  another,  it 
deserves  to  be  considered,  whether  the  usag&^f  nations  and 
the  edicts  of  our  princesf  and  states^  are  conformable  to 
this  opinion,  and  whether  on  this  subject  the  right  to  pursue 
ought  to  be  distinguished  fromthe  right  to  attack?  Tq.  begin 
with  the  princes.  Philip  II.  king  of  Spain,^  in  the  nautical  laws 

•  Lift  L  28.  c.  17. 

t  The  counts  of  Holland^  who  were  the  soveraigns  of  that  province  befoK 
the  Dutch  revolution.  *  T. 

i  The  states-general  of  the  (Tnited  NetherUauU,  and  the  provincial  states 
of  Holland.  T. 

$  Who  was  also  count  cf  Holland^  and  sovereign  under  different  titles  of 
the  seventeen  provinces  of  the  NetherUtndt.  T. 
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which  he  gave  to  the  BelgtcoM  on  the  last  day  of  October  1563, 
(tit*  i.  $  27.)  ordered,  on  pain  of  death,  that  no  violence 
should  ^e  done  on  the  sea,  by  reason  of  war  or  for  any  other 
cause,  on  his  subjects  or  allies,  or  orxforeignersy  within  sight 
from  land  or  from  a  'port.  He  therefore  understood  the 
dominion  of  the  continent  to  be  extended  as  far  as  the  sight 
can  reach  from  the  shore,  and  there  are  authors  who  are  of 
tliat  opinion.  But  I  have  shewn  this  tct  be  too  vague,  In 
the  second  chapter  of  my.  Dissertation  de  Dominio  Marisy 
b^ing  of  opinion  that  the  dominion  of  land  ends  where 
the  power  of  arms  terminates.  And  that  the  states-general 
and  the  states  of  Holland  were  of  the  same  opinion,  I  think  I 
have  sufficiendy  proved  by  the  two  decrees  made  concerning 
the  salute  at  sea,  quoted  in  the  said  chapter  2,  and  also  in 
chapter  4.* 

Certainly  it  is  by  no  means  lawful  to  attack  or  take  an 
enemy  in  the  port  of  a  neutral  who  is  in  amity  witl^  both 
parties.  If  it  be  done,  it  is  the  duty  of  the  neutral  state  to 
cause  the  thing  taken  to  be  restored,  either  at  its  own  expense 
br  at  the  expense  of  the  injured  party.  That  it  should  be  done 
at  the  expense  of  the  latter  has  been  agreed  by  the  twenty- 
second  article  of  the  treaty  of  peace  between  the  common- 
wealth of  England  and  the  states-general  of  the  5th  of  April 
1654,  the  twenty-first  article  of  the  treaty  of  peace  between 
the  king  of  England  and  the  states-general  of  the  14th  of 
September  1662  and  again  by  the  29th  article  of  the  treaty  of 
peace  between  the  same  powers  of  the  31st  of  yuli/  1667.  The 
same  is  stipulated  by  the  forty-eighth  article  of  the  commer- 
cial treaty  between  the  king  of  France  and  the  states-general 

t  The  states  of  Holland  decreed  on  the  3d  of  January  1671,  that  their 
fhips  of  war  should  salute  those  of  other  sovereigns  on  their  coasts  within 
reach  of  the  cannon  of  batteries  and  forts,  precisely  in  such  manner  as  the 
government  of  the  country  should  require,  leaving  it  entirely  to  its  discre- 
tion to  return  or  not  the  salute;  adding,  that  every  government  is  sovereign 
within  its  own  jurisdiction,  and  every  foreigner  is  a  subject  there.  Bynk,  de 
Dom.  Mar.  c.  3.  On  the  IGth  of  Mt^  1670  the  same  states  decreed  that  the 
Danish  fort  of  Cronebarg  situate  on  the  shores  of  the  sound  in  the  Baltic  sea, 
should  be  saluted  in  such  manner  as  the  king  of  Denmark  should  require. 
Ihid.  c.  4.  ^  TV 
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of  the  37di  April  1662,  but  there  is  no  mention  made  therein 
of  the  expenses  being  to  be  borne  by  the  injured  party,  whidi 
appv  irs  to  me  to  be  very  unjust,  as  it  is  the  duty  of  the  sove* 
reign  of  the  territory  to  revenge  the  injury  done  to  himself;  for 
it  is  an  mjury  done  to  him  to  violate  a  port  which  is  equally 
open  to  all  his  friends.  And  what  if  he  who  committed  tlie  vio- 
lence goes  away  immediately?  Is  the  individual,  whose  vessel,, 
perhaps,  has  been  taken,  to  make  war  at  his  own  expense? 
Therefore  the  mention  of  the  expense  b  properly  omitted  in 
the  thirty-fifth  article  of  the  treaty  of  commerce  which  was 
made  between  the  same  powers  on  the  10th  of  August  1676, 
in  the  fortieth  ardcle  of  the  treaty  of  commerce  between  the 
same  of  the  20th  of  September  1697,  and  again  in  the  thirtf- 
ninth  article  of  the  treaty  of  commerce  between  the  same  of 
the  11th  of  April  1713,  for  later  treaties  are  generally  without 
any  further  examination  copied  from  the  former  ones,  as  we 
have  seen  just  now  to  have  been  the  case  with  the  EngBsh. 
Those  articles  of  treaties  between  France  and  the  states- 
general  only  stipulate  that  the  sovereign  of  the  port,  bay  or 
river  in  which  a  prize  shall  be  made  from  a  friend,  shall  use 
his  utmost  endeavours  that  the  captured  property  be  fairly 
and  justly  restored.  If  it  be  the  duty  of  the  sovereign  to  use 
his  utmost  endeavours  to  effect  that  purpose,  it  follows  that 
he  must  do  it  at  his  own  expenae,  nay,  by  going  to  war,  if 
other  means  are  not  sujfficient*  Such  is  the  law  which  is  ob- 
served among  all  nations,  and  there  is  no  other  reason  for  it 
than  that  it  is  not  la\#ful  to  commit  violence  within  the  terri- 
tory of  another,  and  that  ports,  tatfs^^  and  rivers,  are  also 
within  the  territory  of  the  sovereign  of  the  country.  Thus  die 
grand  duke  of  Tuscmy^  in  the  year  1695,  caused  the  French^ 

•  In  the  year  1793  the  British  ship  Grange  was  captured  by  the  French 
frigate  VAmhtueade,  in  the  waters  of  the  hsiy  of  Deltmare,  and  brou{^ 
into  the  port  of  Phiiadelphia,  to  which  she  was  bound.  The  British  minister 
demanded  her  restitution  of  the  {j^vemment  of  the  United  State*.  In  rain 
did  the  French  minister,  M.  Ternant,  allege  that  the  bay  of. Delaware  was 
an  open  sea,  not  subject  to  the  exclusive  jurisdiction  of  the  Amerwan 
government.  His  arguments  had  no  effect  and  the  Grange  was  veiy  pro- 
perly restored.  7*. 


TREATISE  ON  THE  LAW  OP  WAR.  61 

who  had  taken  near  the  port  of  Leghorn  a  ahip  of  the  powers 
allied  agaioat  France^  who  were  friendB  to  the  grand  duke, 
and  carried  her  into  that  port,  to  restore  her  immediately;  for, 
as  I  have  said,  the  sea  which  is  near  to  the  ports  of  a  sovereign 
is  a  part  of  his  territory*  These  principles  may  easily  be  ap» 
plied  to  the  following  cases: 

In  the  year  1 639,  while  admiral  van  Tromp  was  blockading  in 
the  Dtnvns  the  fleet  of  the  Spaniards^  who  were  in  amity  with 
England^  the  states-general;  on  die  21st,  and  30th  of  September 
1639,  issued  decrees  by  which  they  ordered  him  ^  to  destroy 
the  Spanieh  fleet,  without  paying  any  regard  to  th^  harbours, 
roads,  or  bays  of  the  kingdoms  where  it  might  be  foynd, 
even  though  the  English  should  make  resistance,''  and  the 
admiral  immediately  carried  that  order  into  execution,  and 
was  praised  and  approved  for  it  by  the  states-general,  as  is 
commemorated  by  Aitzema  in  various  places.* 

Tlus  can 'hardly  be  defended,  neidier  can  ihe  conduct  of 
the  English^  who,  on  the  12th  of  August  1665,  took  some 
ships  of  our  East  Im&a  company,  in  the  port  of  Bergen^  in 
Norway^\  not  without  great  indignation  in  the  Danesj  who 
repelled  the  English  widi  all  their  might.  In  order,  however, 
that  the  case  of  van  Tromp  may  not  be  considered  as  too  out- 
rageous, two  things  are  to  be  attended  to;  the  one,  that  the 
English^  in  the  year  1627,  had  taken  out  of  HoUand  a  ship  of 
the  king  of  Francey  ^tn  at  war  with  Entgbtnd,  but  in  amity 
with  the  states-general;^  the  other,  that  the  Spaniards  them* 
selves,  in  the  year  1631,  were  charged  with  having  committed 
hostilities  against  the  ships  of  the  states-general,  in  the  ports 
of  the  king  of  Denmark^  then  a  common  friend  to  both,  as  I 
read  in  Aitzema.^  Otherwise,  if  nothing  can  be  charged  that 
gives  just  cause  to  exercise  the  right  of  retaliation,5[  it  is  ma- 
nifestly unjust  to  attack  an  enemy  in  the  port  of  a  common 
friend.    And  thus  the  states-general  decreed  in  the   year 

•  Aitz.  1. 19. ^t  Ibid.  L  45,  6,  7. ♦  Ibid.  I.  7.  9. 19. 20 $  Ibid.  1. 11. 

%  But  see  pag^  33>  where  our  author  justly  contends  that  retaliation  b 
only  to  be  exercised  directly  against  the  enemy,  and  never  throush  the 
injury  of  a  friend.  T. 
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1623,*  on  a  memorial  of  the  English  ambassador*  The  slups 
of  the  states-geneYal  had  committed  hostilities  against  the 
ships' of  ^nglandy  in  the  river  Elbe^  a  neutral  river.  Great 
complaints  were  made  on  this  subject,  not  only  by  the  English^ 
but  by  the  ffamburghers^  and  various  ambassadors  of  the 
Germamc  empire.f  As  to  the  complaints  of  the  Engli^hj 
they  could  eas^y  have  been  silenced,  by  reminding  them  of 
what  had  happened  the  preceding  year  at  Bergen^  in  Norway^ 
but  it  was  not  so  with  the  others,  for  this  aggression  was 
solely  founded  on  the  right  of  retaliation.  Nor  can  it  be 
doubted  that  the  French  acted  very  unjustly,  when  in  the  year 
169^  they  set  fire  to  certain  Dutch  ships  in  the  port  of  Lisbon^ 
at  that  time  neutral,  which  the  king  of  Portugal  would  not 
either  permit  to  be  fired  at  nor  to  be  taken  away.  This  fact  I 
assert  from  my  own.  memory. 

It  might  be  more  doubted,  whether  it  is  lawful  to  pursue  in 
the  heat  of  battle  an  enemy  met  with  on  the  high  seas,  into  a 
neutral  river,  station,  port  or  bay?  The  weight  of  argu- 
ment is  in  favour  of  permitting  it,  on  taking  certain  precau- 
tions which  I  shall  enumerate  by  and  by.  Such  certainly  was 
the  opinion  of  the  states-general  in  the  year  1623,^  when  they 
answered  to  the  English  ambassador  that  it  was  not  lawful  to 
commit  violence  in  a  neutral  port,  ^^  with  this  understandings 
however,  that  it  was  hoped  his  majesty  would  not  take  it 
amiss,  if  any  Dunkirkcrs  were  met  with  on  the  high  seas,  that 
they  might  be  pursued  even  along  the  king's  coasts  and  into 
the  king's  ports."  The  same  opinion  of  the  states-general 
appears  expressed  in  their  decree  of  the  10th  of  October  1652,$ 
but  so,  however,  as  is  vexy  properly  added  in  it,  that  the 
castles  of  neutrals  be  spared,  even  though  violence  should  be 
committed  from  them,  and  that  the  enemies  also  be  spared, 
if  they  should  have  already  entered  the  neutral  ports.  Both  of 
these  excepuons  are  right,  for  it  is  better  to  suffer  within  the 
dominions  of  another  than  to  act,  and  if  we  act,  we  are  to  be 
very  careful  that  the  force  used  against  our  enemy  shall  not 

•  Aitz.  I.  3.-— t  Ibid.  1.  45,  6, 7. %  IWd.  L  3.*—$  Aitz.  L  32. 
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hurt  our  friend.  If  therefore  two  fleets  fight  in  the  open  sea^ 
I  do  not  pretend  that  the  conqueror  may  not  justly  pursue  the 
conquered  fleet,  even  though  it  should  be  driven  to  the  terri- 
tory of  a  neutral.  But  I  approve  the  direction  of  the  states- 
general  in  their  decree  of  the  10th  of  October  1652,  to  abstain 
from  violence  in  the  port  itself,  because  violence  could  not  be 
done  there  without  danger  to  the  neutral.  On  this  principle  it 
is  not  lawful  to  begin  an  attack  on  the  sea  near  the  land,  within 
shot  of  the  cannon  from  the  fortresses,  but  it  is  lawful  to 
continue  an  attack  already  commenced,  and  pursue  the 
enemy  into  a  jurisdictional  sea  even  close  to  the  land,  or  into 
a  river,  bay  or  creek,  provided  we  spare  the  fortresses,  though 
they  should  assist  the  enemy,  and  provided  there  be  no  kind  of 
danger  to  our  friends. 

From  facts  which  afterwards  took  place,  die  states-general 
appear  to  have  approved  even  thus  much;  for  when  in  the 
year  1654  a  Dutch  commander  met  an  English  vessel  on  the 
high  seas  and  pursued  her  flying  into  the  port  of  Leghomj 
where  he  took  her  at  the  moment  she  was  coming  to  anchor, 
the  grand  duke  of  Tuscany  complained  of  it  to  the  states- 
general,  but  we  read  that  he  complained  in  vain.*  He, 
however,  afterwards  took  satisfaction,  by  condemning  the 
Dutch  vessel  that  had  made  the  pursuit  and  occasioned 
the  capture  of  the  English  one.f  Again,  when  the  Ostenders 
had  fired  at  a  Dutch  ship  which  was  pursuing  an  English 
vessel  into  the  port  ofOstend^'^e  states-general:^  complained 
of  it  to  the  court  of  Spain  as  of  an  illegal  act,  because  the 
Dutch  ship  had  not  fired  at  the  English  vessel  in  the  port  of 
Ostend.  But  this  reason  is  not  good,  except  to  aggravate  the 
injury -done  to  the  Ostendersy  for  it  is  not  of  any  consequence 
what  kind  of  hostility  you  commit  on  your  enemy,  but  whe- 
ther you  attack  him  in  a  hostile  manner.  Upon  the  whole, 
it  appears  that  the  states-general  approved  both  the  pursuits 
that  I  l\aire  mentioned,  because  the  force  was  begun  before^, 
jmd  was  only  continued. 

•  Aita.  L  4.—+  Ibid. %  Aitz.  I  45* 
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The  lav  is  the  same  at  land  as  it  is  on  the  sea;  so  that  there 
as  well  as  here  we  may  justly  pursue  an  enemy  flying  from  a 
recent  fight  into  the  dominion  of  another.  I  think  the  states- 
gjeneral  acted  in  conform!^  with  this  opinion  when  they 
decreed^  in  1653,*  that  the  Lorrain  soldiers^  who  had  ravaged 
the  Dutch  dominions,  might  be  pursued  even  into  the  dorni* 
nions  of  the  king  of  Spain;  but  this  cannot  be  defended,  unless 
it  u  a  fresh  pursuit  from  a  conflict  or'  devastation  imme- , 
diately  preceding.  Otherwise,  we  may  not  any  more  make 
use  of  the  territory  than  of  the  port  of  a  friend,  to  destroy 
our  enemy.  And  the  states*general  very  properly,  at  the 
request  of  the  king  of  France^  who  was  at  peace  with  the  king 
of  «Sj^am,  forbade  upon  pain  of  death,  that  any  one  should 
commit  hostilities  against  the  Sfianiardsy  in  the  dominions  of 
the  king  of  France*^ 

The  states-general  also  jjastly  complained  of  the  Spaniardsy 
when  in  the  year  1666,  those  of  Munater  passed  through  their 
territory  to  commit  depredations  in  the  dominions  of  the 
states-general,  and  they  demanded  of  Spain  an  indemnity 
Ibr  the  damage  which  they  had  suffered  from  them*  This 
demand^- might  have  been  just,  if  the  Spamarda  had  wil- 
lingly and  knowingly  permitted  those  of  Mumter  to  pass 
through  their  tcnitory,  in  order  to  go  and  commit  depreda- 
tions; but  it  does  not  any  tf  here  appear  that  the  case  was  se- 
lf they  knew  it,  it  was  their  duty  to  prevent  smy  hostility  being 
committed  against  their  friends  from  their  tcrritotyf 

Therefore  I  do  not  approve  of  the  conduct  of  those  of 
WolffenbutUly  who,  in  the  year  1700,  being,  as  is  said,  neutral, 
permitted  the  Saxons  to  commit  depredations  from  their  terri- 
tory on  those  of  Luneniurgy  and  in  like  manner  permitted  the 
allies  of  the  Lunenburgers  to  kill  the  Saxons^  At  the  utmost  if: 
is  lawful,  after  a  recent  fight,  to  pursue  the  flying  enemy  into 
another's  dominion;  for  the  same  reason  that  Phiiip  II.  king  of 
Spain^  by  the  seventy-sixth  section  of  his  criminal  edict  of  1 570, 
gave  permission  to  pursue  a  criminal  im^mediatdy  andjlagrante 
delicto  into  a  tenitoty  not  our  own.  But  it  is  one  thing  to  begin 


*  Aitz.  L  33.— —t  Aitz.  1.  3.— — t  Aitz.  1. 46. 
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a  hostility,  and  another  to  pursue  the  force  while  the  thing^  is 
yet  warm.  For  it  is  not  a  new  doctrine,  that  an  act  lawfully 
begun  may  be  continued  where  it  would  not  have  been  lawful 
to  give  it  a  beginning.  Id  short,  it  is  not  lawful  to  begin  force 
within  the  territory  of  a  neutral,  but  if  begun  out  of  that  ter- 
ritory, it  is  lawful  to  continue  it  there  in  the  heat  of  action, 
dumfervet  opus* 

Thus  it  seems  that  this  distinction  may  be  made  and  con- 
tended for  without  absurdity.  Yet  I  have  never  seen  it 
mentioned,  feithcr  in  the  writings  of  the  publicists  or  among 
any  of  the  European  nations,  the  Dutch  only  excepted. 
Nevertheless,  reason  both  persuades  and  commands  it,  and 
it  is  made  use  of  in  other  analogous  cases.  If  we  attend  to  it, 
we  shall  without  difficulty  decide  on  the  following  fact:  A 
Spanish  ship  pursued  by  a  French  ship  (the  two  nations  being 
at  war)  fled  into  Torbaif^  was  run  aground  there,  and  con- 
cealed her  cordage,  tackle,  sails,  &c.  in  the  houses  of  the 
inhabitants*  Tht  French  mariners  went  on  shore  and  took 
those  articles  from  the  houses  they  were  in,  and  carried  them 
on  board  of  their  own  ship.  Now  was  it  lawful  for  the  French 
to  attack  the  houses  of  the  English^  and  to  take  away  the 
things  that  were  protected  tljere?  It  could  not  be  done  without 
injury  to  the  English;  therefore  the  king  of  England  in  the 
year  1668  very  properiy  ordered  every  thing  to  be  restored, 
and  recommended  the  prosecution  of  the  national  injury  to 
his  ambassador  in  France^  as  we  are  told  by  Aitzema.^  The 
same  author  relatesf  other  complaints  of  the  English  for  the 
violation  of  their  ports  by  the  French^  and  informs  us  of  the 
damages  which  they  paid  therefor,  but  I  shall  not  particu- 
larise those  cases;  the  reader  will  judge  of  them  by  attending 
to  the  distinction  which  I  have  just  now  suggested,  if  he  is 
as  satisfied  with  it  as  I  am. 

•Aitz.1.48.  '       tibid. 
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CHAPTER  IX. 

Of  Neutrality. 

I  CALL  neutnds  {non  hostes*)  those  who  take  part  with 
neither  of  the  belligerent  powers,  and  who  are  not  bound 
to  either  by  any  alliance.  If  they  are  so  bound,  they  are  no 
longer  neutrals,  but  allies*  Grotius  has  called  them  middle  men, 
{medit)  1.  3*  De  J.  B*  ac  P.  c.  9.  Of  these  it  is  asked  what  is 
lawful  for  them  to  do  or  not  to  do  between  two  belligerent  par- 
ties? Every  thing,  perhaps  it  will  be  said,  that  it  was  lawful  for 
them  to  do  or  to  omit  doing  when  they  were  all  at  peace,  for  the 
state  of  war  does  not  seem  to  extend  farther  than  tp  those  who 
are  at  war  with  each  other.  Does  reason  require,  will  you  say, 
that  the  enemies  of  our  friends  should  be  considered  as  our 
own  enemies?  If  not,  why  shall  not  our  friends  carry  to  their 
friends,  though  they  be  our  enemies,  those  things  which  they 
were  in  the  habit  of  carrying  to  them  before?  nay,  arms,  men, 
and  every  thing  else?  It  militates,  indeed,  against  our  own 
advantage,  but  we  are  not  considering  what  is  advantageous, 
but  what  is  reasonable.  The  injury  suffered  is  alone  the  cause 
of  the  war,  and  it  is  evident  that  that  injury  has  no  effect  be- 
yond the  person  of  him  who  has  suffered  it,  except,  that  if  he 
is  a  prince,  it  extends  also  to  all  his  subjects,  but  not  to  those 
who  are  not  subject  to  his  dominion.  Whence  it  must  follow, 
that  my  friend's  enemy  is  not  my  enemy,  but  that  the  friend- 
ship between  us  subsists  precisely  as  it  did  before  the  war. 


*  It  !•  remarkable  that  there  are  no  words  in  the  Latin  language  which 
precisely  answer  to  the  Engluh  expressions,  neutraif  neutralityt  for  neutratif, 
neutralitoiy  which  are  used  by  some  modem  writers,  are  barbarisms, 
not  to  be  met  with  in  any  classical  author.  These  make  use  of  the  words 
amidf  medii,  paeatif  which  are  very  inadequate  to  express  what  we  under- 
stand by  neutraUt  and  they  have  no  substantiTe  whaterer  (that  we  know  of) 
for  neuiraUty.  We  shall  not  here  inquire  into  the  cause  of  this  deficiency. 
Such  an  inquiry  would  carry  us  too  far,  and  does  not  comport  with  the 
object  of  this  work.  T. 


[ 
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We  find  that  the  counsellors  of  the  states-general  adopted 
this  doctrine,  when  on  the  Sd  ot  March  1640  the  states  issued 
an  edict  on  their  report,  declaring  that  agreeably  to  ancient 
custom  and  to  the  law  of  neutrality^  it  was  lawful  for  neutrals 
to  fight  for  us  or  for  our  enemies  as  they  might  think  proper* 
And  when  the  Spaniards^  on  the  3Qth  oi  March  1639,  issued 
an  edict  declaring  that  if  any  of  the  people  oiLiegehaA  enlisted 
in  the  service  of  the  states*general,  they  should  return  within 
one  month,  having  first  taken  an  oath  that  they  would  no 
more  fight  agsunst  Spain  or  the  house  of  Austria^  odierwise^ 
every  pardon  would  be  denied  to  them,  a  similar  edict  was 
made  in  retaliation  on  the  3d  of  March  1640,  in  the  name  of 
the  states-general,  of  which  I  remember  that  it  was  to  be  in 
force  as  long  as  that  of  Spain^  which  in  the  said  edict  of  the 
3d  of  March  1640  was  represented  as  an  innovation,  entirely 
devoid  of  reason,  and  stigmatized  in  these  words:  ^  an  un- 
reasonable edict^'-^such  novelty  and  unreasonaUenese'^-^o  long 
as  the  Spaniards  shall  continue  in  force  their  unreasonable 
eiUct^hic.  Such  also  was  the  opinion  oi  ctrXAia  Dutch  citizens, 
expressed  in  the  states  of  Holland^  on  the  26th  of  February 
1684,  when  they  urged  the  sending  of  auxiliary  troops  to  the 
Spaniards^  to  be  employed  against  the  French^  which  they 
said  could  be  done  without  injury  to  the  peace  then  subsisting 
with  France^  sahd  pace  et  amicitia  cum  Francis* 

But  certainly  this  opinion  is  not  to  be  approved,  if  we  speak 
of  those  who  are  simply  neutrals*  It  is  their  duty  to  be  every 
way  careful  not  to  intermeddle  at  all  with  the  war,  and  not 
to  do  more  or  less  justice  to  one  party  than  to  the  other.  It 
is  the  same  thing  that  we  read  in^  Uvy^  b.  35.  c«  48.  Bella  se 
non  interponantj  let  them  not  intermeddle  with  the  war,  that 
is  to  say,  in  eausi  bellij  as  to  what  relates  to  the  war,  let 
them  not  prefer  one  party  to  the  other,  and  this  is  the  only 
proper  conduct  for  neutrals.  I  do  not  know  whether  what 
Crotius  says,  De  J.  B.  ac  P.  c.  7.  $  3.,  will  be  satisfactory: 
^  The  duty  of  those,  says  he,  who  absuin  from  the  war, 
is  to  do  nothing  by  which  he  who  supports  an  unjust  cause 
shall  be  made  stronger,  or  whereby  the  motions  of  him 
who  carries  on  a  just  war  may  be  impeded.**  If  I  judge 
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i^igh^y*  A  neutral  has  nothing  at  all  to  do  with  the  justice  or 
injustice  of  the  war,  it  is  not  for  him  to  sit  as  judge  between 
his  friends  who  are  at  war  with  each  other,  and  to  give  or 
deny  more  or  less  to  the  one  or  to  the  other  as  he  thinks  that 

m 

their  cause  is  more  or  less  just  or  unjust*  If  I  am  a  neutral,  I 
cannot  be  useful  to  one  that  I  may  hurt  the  other,  alteri  non 
possum  prodease^  ut  alteri  noceam. 

But,  will  you  say,  may  not  I  send  to  each  of  them  whatever 
I  may  think  proper?  It  is  what  friendship  requires.  If  one 
power  makes  use  of  what  I  shall  send  him  for  the  destruction  of 
the  other,  what  is  that  to  me?  But  you  must  not  adopt  suchx 
an  opinion:  you  must  rather  believe,  that  the  enemies  of  our 
friends  are  to  be  considered  in  two  points  of  view;  either  as 
our  friends;  or  as  the  enemies  of  our  friends*  If  we  consider 
them  otily  as  our  friends,  then  it  is  proper  to  assist  them 
with  advice,  soldiers,  arms,  and  all  that  they  may  want  to 
carry  on  the  war.  But  inasmuch  as  they  are  the  enemies  of 
our  friends,  it  is  not  lawful  for  us  to  do  so,  because  we 
thus  would  prefer,  in  causa  belli^  one  of  them  to  the  other; 
and  this  the  equality  of  friendship,  which  is  first  to  be  attended 
to,  forbids*  It  is  more  important  to  preserve  friendship  with 
both,  than  by  favoring  one  of  them  in  causd  belli,  thus  tacidy 
to  renounce  the  friendship  of  the  other* 

And  indeed,  what  I  have  just  now  said  is  not  only  con- 
formable to  reason,  but  to  the  usage  admitted  by  almost  all 
nations*  For  although  it  be  lawful  for  us  to  carry  on  trade 
with  the  enemies  of  our  friends,  usage  has  so  ordered  it,  as  I 
shall  shew  more  at  large  in  the  next  chapter,  that  we  should 
not  assist  either  of  them  with  those  things  by  which  the  war 
against  our  friends  may  be  carried  on*  It  is  therefore  un- 
lawful to,  carry  to  either  party, those  things  which  are  neces- 
sary in  Mrar,  such  as  cannon,  arms,  and  what  is  most  essen* 
tially  useful,  soldiers;  nay,  soldiers  are  positively  excepted 
by  the  treaties  of  various  nations,  and  sometimes  also  nui- 
terials  for  building  ships,  which  might  be  used  against  our 
friends,  have  been  excepted*  Provisions  likewise  are  often 
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excepted,  when  the  enemies  are  besieged  by  our  friends, 
or  aire  otherwise  pressed  by  famine.*  The  law  has  very 
properly  forbidden  our' supplying  the  enemy  with  any  of 
those  things;  for  it  would  be,  as  it  were,  making  war 
against  our  friends.  Therefore  if  we  consider  the  bellige- 
rents merely  sis  our  friends,  we  may  lawfully  carry  on  trade 
with  them,  and  carry  to  them  any  kind  of  merchandize, 
but  if  we  consider  them  as  the  enemies  of  our  friends^ 
those  merchandizes  must  be  excepted,  by  means  of  which 
they  might  injure  those  friends;  and  this  reason  is  stronger 
than  the  former,  for  in  whatever  manner  we  may  assist  one 
against  the  other,  we  do  interfere  in  the  war,  which  is  not 
consistent  with  the  duties  of  neutrality.  From  these  reasons 
may  be  seen  which  had  the  most  justice  on  its  side,  the 
edict  of  the  Spaniards  of  the  dOth  of  March  1639,  or  thai  of 
the  states-general  of  the  3d  of  March  1640,  of  both  of  which 
I  have  spoken  above. 

Thus  I  have  shortly  laid  down  what  has  appeared  to  me  to 
be  the  duty  of  those  powers  which  are  not  bound  by  any  alli- 
ance, but  are  in  a  state  of  perfect  neutrality*!  These  I  have 

*  It  was  probably  on  the  principle  which  this  vague  word  othenvite  seems 
to  indicate,  that  the  BrUith  government  issued  their  provition  order  against 
France,  or  rather  against  neutraU,  on  the  8th  of  yune,  and  signed  their 
convention  with  Ruina^  on  the  25th  of  March  1793.  If  such  is  the  ttrict  law 
of  nations,  we  must  ag^n  repeat  what  we  have  said  in  a  former  note,  that 
it  is  very  nearly  allied  to  barbarirm.  T. 

t  There  are  two  kinds  of.  neutrality,  which  some  writers  disdnguish  by 
the  words  perfect  and  imperfect,  and  others  by  abeolute  and  qualified.  Jbgolute 
neutrality  is  when  the  neutral  is  bound  to  neitlier  of  the  belligerents  by  a 
treaty,  the  execution  of  which  may  affect  the  other  in  case  of  war,  other- 
wise, his  neutrality  is  no  longer  abtoCutt,  but  qualijied.  Thus  if  a  neutral  is 
bound  by  treaty  to  admit  the  prizes  of  one  party  into  his  ports  and  not  those 
of  the  other.  At  the  beginning  of  the  war  of  1793  the  United  Sttrtet  were 
neutrals  between  Finance  and  Great  Britain^  imd  so  our  government  declared 
them  to  be  by  that  proclamation  which  at  the  time  excited  so  much  sensa* 
tion;  our  neutrality,  however,  was  not  abtolutei  it  was  qualified  by  the  trea- 
ties made  with  France  in  1778,  which,  independent  of  the  mutual  guaranties 
and  eventual  alliance,  contained  several  articles  that  applied  only  to  a  time 
of  war.  Between  a  qualified  neutraUtj  and  an  alliance  tliere  are  many  shades, 
and  it  is  often  difficult  to  draw  the  line  which  separates  the  ofie  from  the 
other.  Our  author,  however,  seems  here  to  confound  then  together,  and  to 
consider  every  qualified  neutrality  as  an  alliance.  T. 
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simply  called  neutrals,  in  order  to  distinguish  them  fromalUes 
and  confederates.  If  the  doctrine  which  I  have  contended  for 
be  correct,  I  cannot  agree  to  the  principle  which  I  have  seen 
advanced  by  many  writers  upon  public  laW,  to  wit,  that  I  may 
and  ought  to  support  and  assist  that  one  of  my  friends  whose 
cause  appears  to  me  the  best  and  the  most  just,  not  only  by 
supplying  him  with  military  stores,  but  by  going  openly  to 
war  for  him,  if  the  case  require  it.  This  is  not  correct,  for  it  is 
never  right  to  interfere  with  the  business  of  others.  When 
neither  of  my  friends  has  entered  into  any  engagement  with 
me,  why  shall  princes,  who  are  independent,  and  masters  of 
their  own  actions,  stand  or  fall  by  my  judgment?  It  does  not 
belong  to  me  to  avenge  the  injuries  of  every  sovereign;  it 
is  sufficient  if  I  avenge  my  own,  and  those  of  my  allies.  If, 
however,  the  injury  done  to  another  is  such,  that  I  may  fear 
for  myself,  and  there  be  no  other  hope  left,  but  of  being  the 
last  devoured,  it  may  perhaps  be  admitted,  that  I  ought  to 
assist  my  oppressed  friend;  for  it  cannot  be  otherwise  than 
impious  to  make  war  upon  a  friend,  while  he  continues  to  be 
called  such,  and  unless  your  friendship  with  him  has  been  first 
dissolved. 

As  to  allies  and  confederates,  the  thing  is  quite  different. 
If  two  sovereigns  with  whom  I  am  allied,  are  at  war  with 
other  nations,  I  shall  administer  to  both  the  succours  which  I 
am  bound  to  give  by  treat}';  but  if  they  are  at  war  with  each 
other,  shall  I  assist  both,  or  only  one  of  them,  and  which  of 
them  in  preference?  On  this  question  the  interpreters  of  the 
law  are  at  variance  with  each  other,  not  less  so  than  nations 
themselves.  GentiltSj  De  Jure  Belli^  1.  3.  c.  18.  relates  various 
opinions,  and  adds  his  own>  Grottua^  De  Jure  Bell,  ac  P.  L 
2.  c.  15.  $  13.,  and  after  him  Zouch^  De  Jure  Fee.  part  2. 
$  4.  Q.  28.,  lay  down  various  distinctions.  Certainly  auxiliary 
troops  shall  not  be  sent  to  each  ally,  even  though  they  be  due 
by  treaty;  for  it  would  be  most  absurd  to  send  my  soldiers  to 
both,  that  they  may  fight  against  each  other.  Those  who  hire 
out  their  soldiers  are  often  in  that  predicament,  but  this  does 
not  belong  to  the  present  disquisition.  As  to  myself,  I  think 
that  whether  .my  allies  are  at  war  with  a  foreign  nation,  or 
with  each  other,  the  only  thing  to  be  distinguished,  is  which 
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of  the  two  has  the  most  just  cause  of  going  to  war.  If  they 
are  both  engaged  in  a  just  war  with  foreigners,  I  shall  render 
to  both  that  aid  which  I  am  bound  by  trea^  to  give:  if  only 
one  of  them,  I  shall  deny  it  to  the  other.  If  two  of  my  allies 
are  at  war  with  each  other,  I  shall  perform  the  obligation  of 
my. treaty  with  respect  to  him  who  has  the  best  cause,  of 
which  I  shall  be  myself  the  judge,  as  you  will  hear  by  and  by. 
And  thus  we  may  easily  do  without  the  opinions  and  distinc- 
tions of  others. 

But  what  if  I  have  promised  succours  to  my  ally  and  con* 
federate,  and  he  is  at  war  with  my  friend?  I  think  that  pro- 
mises are  to  be  performed,  and  may  he  performed,  because 
allies  constitute,  as  it  were,  one  society  to  be  defended  by  mu- 
tual assistance.  But  here  I  must  distinguish,  whether  my  ally 
has  received  an  injuiy,  or  has  inflicted  one;  if  he  has  received 
it,  I  shall  perform  my  promise:  if  on  the  contrary  he  is  the 
aggressor,  I  shall  not  perform  it,  because  I  am  not  bound  to 
assist  my  ally  in  an  unjust  cause.  But  whether  the  cause  be 
just  or  unjust,  is  to  be  determined  by  the  judgment  of  the  par- 
^  bound.* 

I  wish  indeed,  that  what  I  have  said  of  the  justice  and  in- 
justice of  a  cause,  was  clearly  and  roundly  expressed  in  trea- 
ties between  nations;  but  those  which  I  have  seen  simply  ex- 
press, that  the  one  ally  'shall  furnish  to  the  other,  when 
attacked,  so  many  naval  or  land  forces,  and  no  more  is  said. 
Bat  when  the  treaties  say  when  attacked^  there  can  be  no 
other  interpretation,  but  that  succours  are  to  be  given  to 
that  allr,  who  is  unjustly  made  war  upon;  to  him  who  is  at- 
tacked by,  not  to  him  who  attacks  the  enemy.  However, 
I  do  not  find  that  expression,  ivhen  attacked^  sufficiently 
clear.  For  what  if  he  who  is  attacked  should  have  done  an 
injury  to  the  other,  and  thus  have  afforded  him  a  cause  of 

*  Our  author  seems  here  to  be  at  variance  with  himself.  See  the  prece- 
ding page  and  page  66«  where  he  says  that  '*  a  neutral  has  nothing  at  all 
to  do  with  the  justice  or  injustice  of  the  war,"  bclUjiutitia  nihil  <^uic- 
^UAM  pertinet  ad  communefn  amiatm.  Much  less  does  it  concern  an  aify^  or 
«ne  who  is  bound  by  the  solemn  engagements  of  a  treaty.  See  on  this  subject 
the  able  reasoning  of  Lord  Mawies^iuyg  in  his  Ducourte  on  the  conduct  fifthe 
government  of  Great  Britain  in  reepeet  to  neutral  naSione.  Land.  edit.  1794^  p. 

6a  r. 
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war!  shall  I  send  succours  to  that  unjust  alljr?  No,  I  shall  not* 
It  should  be  said  then,  that  to  him  who  is  unjustlt/  attacked^ 
succours  should  be  sent,  as  likewise  to  him  who  has  not 
afforded  a  cause  of  hostility,  and  whose  fault  or  injury  has 
not  begun  the  war.  Although,  however,  it  be  not  openly  ex* 
pressed,  that  exception  is  always  tacitly  understood  in  treaties, 
which  Grottus  has  proved,  De  JureB.  acP.  1.  2.  c  15.  $.13. 
*n»  1«,  and  I  do  not  know  any  who  differ  from  him.* 

He  who  has  promised  succours,  and  he  alone,  as  I  have  just 
now  said,  judges  also  of  the  justice  of  the  cause,  and  whether  the 
Qostis  foederis^  as  is  commonly  said,  has  taken  place  or  not.  For 
die  contracting  parties  are  not  in  the  habit  of  submitting  that 
to  the  decision  of  arbitrators;  which  indeed  would  be  \try 
right,  as  treaties  might  not  tiien  be  made  sport  of,  as  they  now 
are.  Otherwise,  who  is  there,  who  will  not  interpret  treaties 
as  he  may  think  will  suit  best  his  own  interest?  who  ndll  not 
evade  them  by  a  false  interpretation?!  The  ancient  Grr^i^  and 
Romans^  even  in  public  matters,  often  left  the  justice  or  injus- 
tice of  their  cause  to  be  determined  by  others,  as  is  proved  by 
many  examples  quoted  by  Grotius^  1.  2.  c.  25.  $  4.;  and  it  was 
right  to  do  so.  But  this  part  of  the  law  of  nations  is  now  dis- 
used,  and  hence  hardly  any  thing  now-a-days  remains  of  trea- 
ties but  an  empty  name. 

This  is  only  applicable  to  treaties  made  before  the  break- 
ing out  of  the  war,  by  which  supplies  have  been  promised;  for 
in  my  opinion,  after  the  beginnmg  of  the  war,  succours  cannot 
be  properly  promised  or  sent  to  either  friend,  and  he  who  will 
promise  or  send  them  to  one,  will  violate  his  neutrality  with 
the  other* 

As  to  those  states  which  are  tributary  to  us  or  under  our 
protection,  they  constitute  a  kind  of  intermediate  description 
of  states;  for,  from  the  very  nature  of  protection,  they  are  not 
considered  as  enemies,  nor  also  as  subjects,  as  they  belong  to 
another  prince.  They  may  therefore  assist  their  sovereign, 
though  he  is  our  enemy,  but  not  with  arms  and  men,  wherewith 

*  See,  however,  the  notes  in  the  preceding  page  and  page  75^  T. 

t  Does  not  this  nulitate  against  our  author's  doctrine  in  the  preceding 
paraj^ph?  Sec  notes,  p.  71. 75.  •  T. 
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he  may  make  war  upon  us.  Therefore  the  counseDors  o(  die 
atates-general,  on  the  17th  oi  March  1641,  and  afterwards  on 
die  18th  of  July  1746,  very  properly  decreed,  that  those  of 
Ae  territories  of  Luxemburg  and  Namur^  who  were  under  the 
protection  of  the  states,  and  generaUy,  on  the  14th  olAugust 
1645,  that  no  neutral  under  our  protection  should  fight  for  the 
king  of  «S]^tn,  even  though  he  had  fought  for  him  before,  and 
that  no  one,  who  had  quitted  the  service  should  be  recalled 
into  it.  The  same  counsellors,  on  the  23d  oi  February  1636, 
issued  an  edict,  that  none  of  those  who  were  under  our 
protection  should  assist  the  enemy's  cam|>s  with  horses, 
wagons,  or  ships:  and  very  property,  because,  by  acting  thus, 
they  would  have  afforded  assistance  to  the  enemy.  The  law 
is  different,  as  to  those  things  which  are  carried  to  an  enemy, 
for  other  purposes  than  for  war;  and  therefore  the  states* 
general,  although  they  had  before  generally  prohibited  the  ex- 
portation of  com,  decreed  however,  on  the  23d  of  May  1631, 
that  those  who  were  under  our  protection  might  carry  dieir 
com  to  the  Spaniards  or  to  the  United  Dutchj  as  they  might 
diink  proper.  For  a  neutral  may  lawfully  carry  com  to  an 
enemy,  except  in  case  of  a  siege  or  famine. 

The  states-general,  by  the  third  section  of  their  edict  of  the 
26th  of  September  J 1590,  prohibited  the  treating  of  neutrals^ 
their  vessels  and  goods,  in  a  hostile  manner,  even  though 
foimd  in  the  enemy's  territory,  provided  they  were  bound  to 
Ae  United  Provinces^  or  dienoe  to  other  places.  Tet  there  are 
diose  who  have  written,  as  if  the  states-general  on  the  15th  of 
December  1672,  had  decreed  by  a  general  law,  that  even  neu- 
tral vessels,  when  coming  from  enemy's  ports  might  be  law- 
fully condemned.  But  no  credit  is  to  be  given  to  those 
wretched  scribblers;  for  the  fiict  is  that  the  edict  of  the 
15th  of  December  1672,  was  a  special  one,  and  made  merely 
by  way  of  retaliation  for  the  condemnation  of  the  ffamburff 
vkipy  as  I  have  before  shewn  in  chapter  5. 
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CHAPTER  X. 

Of  Contraband* 

IT  was  ibrmerly  a  capital  crime  at  Rome  to  sell  arms  to 
the  barbariaiisi*  that  is  to  say,  it  was  capital  in  the  siriijects 
of  die  empire,  for  whom  alone  tlie  Romans  made  laws* 
And  it  is  now  certainly  so  in  every  country,  for  a  subject 
to  carry  arms  to  an  enemy.  Nay,  by  the  first  section  of 
the  edict  of  the  states-general  ag^iinst  England^  of  die 
5th  of  December  1653,  not  only  every  subject,  but  a  fo» 
reigner  who  should  carry  any  kind  of  merchandize  to  the 
English^  is  to  be  considered  as  an  enemy.  Which  by  the  se- 
cond section  of  the  edict  of  the  states-general  against  the  Por- 
tugueoe^  of  the  Slst  ol  December  1657,  is  justly  restricted  to 
contraband  goods.  By  the  Ist  section  of  the  edict  of  the 
states-generad  of  the  14th  of  Augti$t  1672,  and  11th  of  April 
1673,  against  the  English  and  French^  and  the  1st  section  of 
the  edict  of  the  19th  of  March  1665,  against  the  English,  he 
is  punished  as  an  enemy  to  the  state,  who  carries  to  the  hosdle 
nation  any  warlike  ammunidon,  provisions,  materials  for  the 
building  of  ships,  or  any  other  prohibited,  merchandize.  It 
is  the  same  with  a  foreigner  who  carries  those  goods  to  die 
enemy  from  this  country. 

But  the  states-general  as  well  as  every  other  prince  may 
make  what  laws  they  please  with  respect  to  their  subjects; 
not  so  with  respect  to  foreigners.  Hence  it  is  properly  asked 
what  is  lawful  for  us  by  the  law  of  nadons  to  carry  to  the 
.  enemies  of  our  friends,  or,  what  is  the  same  thing,  what  may 
our  friends  lawfully  carry  to  our  enemies?  Whatever  is  not 
lawful  to  be  carried,  if  the  friend  take  it,  he  may  lawfully  con- 

*  Codj  qus  res  export  non  deb.  I.  3. 
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fiscate,  and  by  that  confiscation  alone,  the  whole  penalty  of 
the  law  18  satisfied.  Grvtitcs^  de  Jure  B.  ac  P.  1.  3.  c.  I* 
$  5.  n«  1,2,  3.,  being  engaged  in  the  consideration  of  this  sub* 
ject,  distinguishes  between  those  things  that  are  useful  for 
the  purposes  of  war,  those  which  are  not  so,  and  those  which 
may  be  used  indiscriminately  in  war  and  in  peace.  The 
first  he  prohibits  neutrab  from  carrying  to  our  enemies,  the 
second  he  permits,  the  third  he  sometimes  prohibits,  and 
sometimes  permits.  If  we  adopt  the  principles  which  we  have 
contended  for  in  ihe  preceding  chapter,  we  cannot  be  much 
at  a  loss  with  regard  to  the  first  and  second  class  of  arti- 
cles. As  to  the  third  class,  Groiius  distinguishes,  and  permits 
the  intercepting  of  things  of  promiscuous  use,  but  in  case  of 
necessity  only,  when  otherwise  we  cannot  protect  our  own,  and 
then  under  the  obligation  of  restitution.  I  shall  only  ask  here 
who  is  to  be  the  judge  of  that  necessity,  for  it  is  very  easy  to 
allege  it  as  a  pretext.'  Shall  it  be  I,  who  have  taken  the  arti* 
des?  Such,  1  think,  is  his  opinion.  But  all  laws  prohibit  my 
sitting  as  judge  in  my  own  cause,  unless  so  far  as  custom,  th^ 
prince  of  tyrants,  admits,  when  treaties  between  sovereigns 
are  to  be  interpreted.  Nor  have  I  been  able  to  observe,  that 
this  distinction  of  Groiius  is  supported  by  the  usage  of  na* 
tions;  it  rather  confirms  what  he  afterwards  says,  that  it  is  not 
lawful  to  carry  to  b<  sieged  places,  things  of  promiscuous  use,' 
because  it  would  be  assisting  one  party  to  the  destruction  of 
the  other,  as  will  be  more  fully  explained  in  the  ne^t  chap- 
ter.  As  to  what  he  adds,  in  conclusion,  that  a  distinction  is 
to  be  made  between  the  justice  and  injustice  of  the  war,  I 
think  I  have  sufficiently  proved  in  the  preceding  chapter,  that 
it  may  be  proper  for  allies^  in  a  certain  case,  but  never  for 
neutrals* 

*  Our  author  In  the  chapter  to  which  he  refers  seems  to  consider  qualiji^ 
neutraU  as  a//r>«,  and  indeed,  as  we  have  said,  the  line  is  oA.en  difficult  \o  be 
drawn  between  a  qualified  neutrality  and  an  alliance:  but  why  should  states 
be  the  judges  of  the  justice  of  the  war  in  one  case  more  than  in  the  other, 
and  what  lias  tliat  to  do  with  their  engagements?  Will  they  not  in  every 
case,  as  our  author  himself  has  before  eb8erT^d>  decide  for  their  own  ad-^ 
vantage?  See  notes  p.  71,  72;  T^ 
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T1i«  law  of  nations  on  this  subject  is  not  to  be  drawn  from 
any  other  source  than  reason  and  usage.  Reason  commands 
me  to  be  equally  friendly  to  two  of  my  friends,  who  are  ene* 
ttiies  to  each  other^  and  hence  it  follows  that  I  am  not  to  pre- 
fer  cither  in  war*  Usage  is  pointed  out  by  the  constant  and  aa 
it  were  perpetual  custom  which  sovereigns  have  -been  in  of 
making  treaties  and  laws  upon  this  subject,  for  they  have 
often  made  such  regulations  by  treaties  to  be  carried  itito 
effect  in  case  of  war,  and  by  laws  enacted  after  the  war  begun* 
I  have  said  b^^  as  it  were^  a  perprtual  cttstom;  because  one  or 
perhaps  two  treaties,  which  vary  from  the  general  usage,  do 
not  alter  the  law  of  nations.  It  is  agreed  amongst  almoat  all 
nations,  that  it  is  not  lawful  for  a  friend  to  carry  arms  to  aa 
enemy,  or  other  things  which  come  under  the  denomtoatiott 
of  contraband  goodMf  nevertheless,  by  the  10th  secUon  of  die 
treaty  of  peace  of  Westminster^  made  in  the  year  1654,  be- 
tween the  Englhh  and  Portuguese^  it  was  stipulated  that  it 
should  be  lawful  for  the  English  to  cso'ry  those  things  to  the 
enemies  of  the  Portuguese^  as  is  observed  by  Zentgraviu9^ 
De  Orig.  Verit.  b?  Oblig.  Jur.  Gent.  art.  7.  $  8.  p.  m.  396» 
S97.  And  the  Dutch  obtained  the  same  privilege  of  the  Par* 
ivguese  by  the  12th  article  of  the  treaty  of  peace  between 
tbem  of  the  6th  of  August  1661.  Otherwise  the  rule  which  is 
proved  by  an  almost  perpetual  succession  of  treaties,  is,  that 
neutrals  cannot  carry  contraband  goods  to  enemies,  and  that  if 
they  do  it  and  are  taken  in  the  act,  the  goods  are  forfeited^  but 
with  the  exception  of  these,  they  may  freely  trade  with  either 
party,  and  carrj*  any  thing  to  them  with  impunity. 

According  to  these  principles  it  was  free  to  the  Dutchy  by 
the  3d  article  of  the  m»rine  treaty  between  Spain  and  the  states* 
general  of  the  17th  of  December  1650,  section  4,  Co  trade  with 
the  French  in  any  kind  of  merchandize,  in  the  same  manner 
that  they  could  have  done  before  the  war  between  France  and 
Spaing  so  however,  that  they  should  not  carry  from  the  Spanish 
dominions  to  the  French^  things  that  might  be  employed 
iigain»t  Spain;  but  by  section  5,  the  Dutch  arc  prohibited  fit>m 
earr}'ing  contraband  goods  to  the  other  enemies  oi  Spain^  and 
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h]r  the  6di  tecltoB  tbose  goods  ifait  dre  cqatjabitaA  are  eim* 
memed*     . 

Again^  by  the  2d  article  of  th^  abovementioiied  edipt,qf  the 
atatea-genend  agaii^t  the  £iviif«A,*  of  the  5th  <tf  Decefnber  X  65K» 
seutnda  are  prohibited  from  carrj^g  to  the  LngH^h  any.anir 
aMmitioii  of  war»  or  any  iqaterialst  serving  to  the  equipipent  of 
veaselk  Provision  is  also  made  against,  carrying  coxitra]?a9f} 
goods,  by  the  2d  section  of  the  edipf^  9(  tQ6S^\^7/^  and 
167dv which  I  have  already  spoken  j9^{  there,  alter, enume*- 
rating  various  q^ecies  of  coiitndiand  artidos:  it  is  added«  ^^  and 
all  other  articles  m^uw&eturod  and  prq>ared  for.  warlike 
use."  Nearly  the  same  tUng  is  found  in  the  srth  and,  ?3tKar- 
tides  of  the  commercial  trefii^  between  Framx  and  the  statea^ 
general  of  the  2»7th  of  ^MA^  1Q6S;  in  the  3d  artide  of 
the  marine  tici^y  between  Cfuarks  It.  king  of  Engkmd  and 
die  atates-genend  of  the  ls|  of  Deeemier  1674;  the  4d 
article  of  the  treaty  ctf  commerce  between  the  king  of  Sweden 
and  the  statts-general  of  the  36ih  of  November  1675;  the 
i5th  article  of  the  marine  treaQr  between  the  same  poweia 
of  the  13th  of  October  1679;  the  15th  artide  of  the  treaty 
•f  commerce  between  France  and  the  states-general  oiAi^guH 
1671;  die  11th. section  of  the  edict  of  the  states-g^nerd 
de  coniraiiUuSe^  of  die  38th  of  ^ufy  1705,  and  ii{  seveQd 
odier  treaties  between  difierent. nations,  some  of  which  ait 
cnumenrted  by  Zenigraviue^  L  7.  $  8« 

From  these  I  understand  gmerally,  that  contraband  articles 
are  such  as  are  proper  for  war,  and.  that  it  is  of  no  consequence 
whether  or  not  they  are  of  any  use  out  of  war.  Very^feiy  are 
the  implements  of  war,  which  are  not  also  of  some  ut^  out  of 
war.  We  wear  swords  for  the  decoration  of  our  per^oOB,  we 
make  use  of  the  sword  for  the  punishment  of  criminals;  nay, 
.we  even  make  use  of  gunpowder  for  our  amusement  and  to 
express  public  joy.  And  yet  there  is  not  any  doubt  but  that 
these  come  under  the  denomination  of  contraband  artides* 

Of  those  things  which  are  of  promiscuous  use,  it  would  be 
endless  to  dispute,  and  it  would  be  to  if  we  were  to  follow 
Crotius^s  opinion  about  necesdty  and  the  various  distinctions 
irhich  he  brings  forwanL  If  we  examine  the  treaties  made 
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between  ^  diferent  ttalioiis,  iriiich  we  have  already  tteo* 
Itemed,  and  also  thoae  which  exUt  elsewhere,  it  wffl  be 
fiottnd,  that  eveiy  d^g  is  called  contraband,  which  H-  of 
use  to  bdligerent  nations  in  nudcing  wari  whether  diey  be 
wariUte instruments  or  materials  6y  tkemiehesit  to  be  used 
in  war*  For  what  the  states-general  on*die  eA  oi  MaofAWfy 
decreed  against  the  Swedes^  diat  even  materialsv  not  afthem^ 
Behe^ix  for  war,  but  wMch  might  easily  be  adapted  to  war^ 
Itte  use,  were  to  be  considered  as  contraband,  was  founded  on 
a  special  reason,  to  wit,  the  right  of  retaliation,  as  die  states 
themselves  express  it  in  the  said  decree. 

And  hence  yKjm  wiU  judge  whedier  the  materials  tfaemselvea 
^Qt  of  which  contraband  goods  are  formed  at«  dtemsdhres 
oontraband^  Zoueh^  de  JuteFtc,  jHttt,  %.  %  6.  Q.  8«,  ^  appears, 
if  any  dmig,  rather  inclined  ttrthisophnon.  FormypartI 
am  aoC|  because « reason  and  precedents  incline  hietotiid  am«- 
Omy#  If  aU  mirterials  are  prohibited  out  of^lndisoitiething 
may  be  made  which  is  fit  for  war,  the  catriogue  of  contraband 
||Oods  wiilbe  immense,  for  diere  is  hardly  any  kind  of  miM- 
lial,  out  of  which  something  at  least,  fit  for  waf,  'may  not  be 
Uricaced*  The  interdiction  of  these  amounts  to  a  total  prohi- 
bition  of  commerce,  and  might  as  well  be  so  expressed  and 
imderstood.  And  the  4th  article  of  the  said  treaty  of  Ibe  Ist 
of  December  1674;  the  4th  of  the  sldd  treaty  of  the  fi6di 
of  November  1675,  and  the  16tb  article  of  die  said  treaty  of 
die  13th  <A  October  1670,  which  prdhibit  netitrals  from  carry- 
ing arma  to  enemies,  permit  die^  carrying  of  iron,  brass,  me* 
tab,  materials  for  budding  shi^s,*  and  in  shoK  every  thing 
which  is  not  already  prepared  for  warlike  use. 

Sometinies,  however,  it  happens,  that  materials  for  building 
ships  are  prohibited,  if  the  enemy  is  in  g^eat  need  of  diem,  and 
cannot  well  cany  on  the  war  without  diem.  When  the  states- 
general  by  the  2d  section  of  their  edict  agsunst  the  Portuguese^ 
of  the  3 Ist' of D^^mfor  1657,  prohibited  the  supplying  the 
/^lif^tt^sr  widi  those  things  trhich  by  the  general  usage  of 
nations  are  considered  as  Contraband  of  war,  they  specially 
added  by  the  3d  sectionof  the  same  edict,  that  as  they  feared 
nothing  from  the  Pi^r^t/^^^ir  except  by  sea,  no  one  should 
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Qiny  Id  them  evm^  materia  for .  building  shipii;  that  openly 
distinguishing  those  materials  from  contrmband  articles,  and 
piohibiting  them  only  for  a  special  reason  expressly  set  forth* 
For  the  same  reason,  materials  for  ship  building,  are  joined 
with  instruments  of  war,  in  the  3d  section  of  the  edict  against 
the  English  of  the  5th  <^  Decemier  1652,  and  in  the  edict  oC 
the  states»general  against  ibt  French  of  the  9th  of  March  1689U 
But  these  are  exceptions  which  confirm  the  general  rule. 

It  IS  adced  whether  soabkir^  are  to  be  considered  as  con* 
traband?  JPetrinm  Bellus^  dc  Rt  MUtari^  part  9.  n.  26,  ST, 
28.,  says  that  it  has  been  so  decided  by  the  military  judges^ 
though  he  himself  does  not  approve  of  that  decision. 
Zauch^  Dr  Jure  Fee.  part  2.  $  &  Q*  2»,  satisfied  with  gtviog, 
out  of  BeUua^  the  argun^ents  on  both  sides,  decides  nothings 
nccording  to  his  custom.  For  my  part,  I  approve  of  the  do-* 
cision  of  the  military  judges,  and  I  am  opposed  to  the  opinion 
ofJSelbis^  because  scabbards,  although  of  promiscuous  use,  ate 
however,  instruments  prepared  for  wta*  Without  scabbardst 
swords  cannot  be  used,  and  without  swords  there  can  be  no 
warw  Nay,  hoUtera^  aaddka  and  bcHa  are  numbered  among 
cuticles  of  contraband  in  the  said  2d,  3d  and  5th  articles  of  the 
said  edicts  and  treaties  which  I  have  above  mentioned.  HoI« 
Bters,  as  to  their  use,  do  not  differ  in  anjr  thing  from  scabbards: 
dbe  latter  are  cases  for  swords  and  the  others  for  pistols.  Cer- 
tainly these  mig^t  be  excused,  if  they  were  in  veiy  small 
quantity;  and  the  said  third  artide  of  the  treaty  of  the  26th  of 
November  1675,*  has  also  this  exception:  ^^  unless  those  instnii^ 
ments  should  be  in  so  small  a  quantity,  that  it  might  be  inferred 
from  thence  that  they  were  not  designed  for  the  use  of  war." 

What  shall  we  say  oi  nvord  hUtaf  The  same,  I  think,  as  of 
scabbards,  for  they  are  instruments  fit  and  prepared  for  war; 
and  are  also  included  in  the  list  of  contraband  goods,  in  some 
of  the  edicts  and  treaties  which  I  have  before  cited.  Of  «aft- 
petre^  more  doubt  might  be  entertsdned,  because  it  is  not  of 
itself  an  article  fit  to  be  used  in  war;  and  yet  saltpetre  is  con« 
tained  in  all  the  lists  of  contraband  articles  which  I  have  men* 
tinned,  for  out  of  saltpetre  gunpowder  is  ma^e,  whidi  is  now 

*  Between  the  states-general  and  Swedeiit  see  p.  77-  T. 
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the  principal  article  used  in  war.  Nay,  I  have  observed  that 
aaltpetre  is  sometimes  mentioned  vith  the  addition  of  gun- 
powder and  sometimes  without.  Where  gunpowder  is  omitted, 
saltpetre  is  mentioned  in  lieu  of  it;  wh^  both  are  mentionedy 
they  are  considered  as  synonymous  words,  unless  saltpetre,  on 
aiccount  of  its  important  use  in  war,  should  have  been  excepted 
by  nations  out  of  those  articles  which  of  themselves  are  not 
fit  for  war. 

Of  tobacco,  Zouch  informs  us,  De  Jute  Fee*  part  3«  $  8.  Q. 
12.  that  there  was  a  great  contention  between  die  EngR»h  and 
the  Spaniariky  and  that  the  latt^  considered  it  as  ccmtra- 
band,*  to  the  great  indignation  of  die  EngliMh^  who  went  so 
far  as  to  issue  reprisak  against  them.  What  became  after* 
wards  of  that  controversy  I  know  not;  this  I  know,  that  I 
cannot  concur  in  opinion  with  the  Spaniarde^  becanse  the  fact 
is,  that  tobacco  cannot  be  of  any  use  in  destroying  the  enemy. 
Nay,  by  the  said  3d,  4th,  15th  and  16tfi  utidesf  it  is  lawful  to 
carry  tobacco  to  an  enemy,  for  by  the  same  articles,  it  is  lawiitl 
to  carry  to  the  enemies  of  our  friends  all  things  which  in  die 
condition  they  are  in  are  not  fit  for  war,  and  tobacco  is  nomi* 
nally  included  among  lawful  goods,  l^  the  4th  article  of  die 
said  treaty  of  the  1st  of  December  1674. 

It  is  clear  by  thel.  22.  $  1.  ff.  Je  JureFuc.  diat  if  a  pledge 
is  forfeited,  the  jtu  pignoris  is  not  thereby  exdnguished* 
Hence  if  neutrals  had  shipped  contraband  goods  to  our  ene- 
mies and  bound  them  for  the  freight,  if  the  goods  are  ttdcea  in 
the  course  of  the  voyage,  and  condemned  as  contraband,  the 
Dutch  lawyers  have  given  it  as  their  opinion  that  the  captain' 
is  entitled  to  his  freight,  as  though  the  whole  voyage  had  been 
performed.  And  it  is  related  that  it  was  thus  decided  by  the 
court  of  admiralty  of  North  HoUand^  on  the  6th  oiMaty  1665, 
and  of  Friesicmdy  on  the  12th  of  July  in  the  same  year,  on  the 
principles  that  res  transit  cum  suo  onercy  that  the  fisk  yields  to 
creditors,  fjiscus  cedtt  creditoribus^  and  others  of  the  like 

.  *  The  reason  afleged  was  that  tobacco  might  be  used,  as  well  as  salt,  to 
preserve  provisioos  from  corruption.  Zouch,  ubi  tuprd-  7*. 

t  See  p.  77^  78. 

i  In  this  country,  and  in  England,  the  opposite  maxim  prevails.  The  sove<% 
reign  is  entitled  to  a  priority  of  payment,  et  aredkwu  ceduntJUco*  T. 
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kind.  But  the  court  of  admiralty  of  Amsterdam  decided  dif- 
ferently on  the  9di  of  July  1666;  they  refused  to  allow 
freight  to  the  captured,  without  prejudice,  however,  to  his 
rights  against  whomsoever  else  it  might  concern.  And  this 
is  very  correct?  for  the  freight  is  not  due  unless  the  voyage 
is  performed,  and  the  enemy  has  lawfully  prohibited  its 
being  performed.  Then  contraband  goods  are  condemned, 
either  ex  delicto^  when  the  captain  and  mariners  are  no 
less  in  fault  than  the  owners  of  the  goods,  or  ex  rr,  for  the 
very  .carriage  of  the  goods  themselves;  for  although  we 
cannot  prohibit  neutrals  from  trading  with  our  enemies,  yet 
we  may  prohibit  their  assisting  them  in  the  war  to  our 
destruction.  Therefore  what  is  condemned,  is  condemned 
without  regard  to  any  man,  and  is  to  be  considered  as  if 
it  had  perished  by  the  act  of  God,  'whtrthy  th^  jus  pigmoris 
is  extinguished.*  I  am  not,  however,  astonished  at  those 
lawyers  having  been  of  opinion,  that  the  master  of  the  vessel 
has  a  lien  for  the  freight  on  contnriiand  goods  that  are  con- 
demned, I  rather  wonder  that  thev  have  not  allowed  it  in 
preference  to  the  owners  of  the  merchandize;  for  they  have 
Jus  in  rey  a  right  of  property,  which  is  the  strongest  of  all*! 

It  is  denied  that  the  subject  of  an  ally  or  confederate, 
trading  with  a  common  enemy,  may  be  pupished  by  us,  or 
his  property  copdemned;  because  it  is  said  that  every  one  is 
bound  only  to  obey  the  laws  of  his  own  sovereign,  and  there- 
fore that  an  ally  can  have  no  control  over  him.  But  reason, 
usage  and  public  utility,  are  opposed  to  that  decision.  The 
reader  may,  if  he  pleases,  turn  to  what  Aitzema  has  written^ 
upon  that  subject;  for  my  part,  I  shall  abstain  from  it.  As  I 
am  now  ^y  treating  of  what  contraband  is,  such  a  discus- 
sion cannot  with  propriety  be  introduced  in  this  place. 

*  This  doctrine  is  now  adopted  as  to  contraband  goods^  which  are  con« 
demned  ex  delicto,-  but  not  as  to  enemfs  goods,  which,  are  condemned  only 
ex  re.  In  the  latter  case,  when  the  conduct  of  the  captured  is  fair,  freight 
is  generally  allowed.  See  postt  c.  14  in  note-  T. 

f  There  seems  to  be  no  real  difference  here,  for  the  master  can  only 
claim  as  agent  for  the  owners,  to  whom  the  freight  Jielongs.  T. 

t  Aitz.  1. 46. 
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CHAPTER  XL 

Of  Trade  with  blockaded  and  beaifged  Places. 

I  HAVE  said  in  a  former  chapter,*  that  by  the  usage  of 
nations,  and  according  to  the  principles  of  natural  reason, 
it  is  not  lawful  to  carry  any  thing  to  places  that  are  blockaded 
or  besieged.  Grotiua  is  of  the  same  opinion;  for  he  reprobates 
the  carrying  any  thing  to  blockaded  or  besieged  places,  *^  if 
it  should  impede  the  execution  of  the  belligerent's  lawful 
designs;  and  if  the  carriers  might  have  known  of  the  siege  or 
blockade;  as  in  the  case  of  a  town  actually  invested  or  a  port 
closely  blockaded,  and  when  a  surrender  or  a  peace  is  already 
expected  to  take  place*"!  Indeed,  it  is  sufficient  that  there  be 
a  siege  or  blockade  to  make  it  unlawful  to  carry  any  thing, 
whether  contraband  or  not,  to  a  place  thus  circumstanced; 
for  those  who  are  within  may  be  compelled  to  surrender,  not 
merely. by  the  direct  application  of  force,  but  also  by  the  want 
of  provisions  and  other  necessaries.  If,  therefore,  it  should 
be  lawful  to  carry  to  them  what  they  are  in  need  of,  the  bel- 
ligerent might  thereby  be  compelled  to  rais^  the  siege  or 

•  Above,  c.  4.  p.  31. 

f  Si  juris  met  executionem  rcruni  subvectio  iinpedierit,  idque  scire  potuerit 
qui  advexit,  UT  si  ofipidum  obtCMum,  tenebam,  ti /tortus  clausoty  Cf  jam  deditia 
aut  pax  expeetabatur,  tenebitur  iUe  nu'hi  de  damno  eulpd  dato,  ut  qui  debitorefn- 
corceri  exemit,  aut  fngam  ejus  in  meam  Jraudem  iMtntxitf  si  dammtm 
nondum  dederit,  sed  dare  volueritp  jus  erit  rerum  retentione  eun^  coigere  ut 
de  futuro  caveat,  obsidibus,  pignoribus,  aut  alio  modo.  If  he  (the  carrier) 
should  by  his  supplies  impede  the  execution  of  any  lawful  designs;  as 
if  I  kept  a  town  besieged  or  a  port  closely  blockaded,  and  I  already 
expected  a  surrender  or  a  peace;  he  will  be  liable  to  me  for  the  damage 
occasioned  by  his  fault,  in  like  manner  as  he  who  should  make  my  debtor 
escape  out  of  prison,  or  aid  him  in  his  flight  to  defraud  me  of  my  right; 
and  if  he  has  not  occasioned  to  me  any  actual  damage,  but  has  been 
willing  to  do  it,  in  that  case,  it  will  be  lawful  by  the  detention  of  his  goods, 
to  compel  him  to  give  security  for  the  future,  by  hostages,  pledges  or  in 
some  other  way.  Grot,  dc  y.  B.  ac  P.  1.  3.  c.  1.  ^  5.  n.  3.  T. 


TREATISE  ON  THE  LAW  OF  WAR.  fij 

Uockade,  which  would  be  dping  him  ant  k^  11179  and  thetefcre 
would  be  imjost.  And  becattse  it  cannot  be  4cnowa  what  a]> 
tides  the  besieged  may  want,  the  law  forbids  in  general  terms 
carrying  any  thing  to  thenpi;  otherwise  disputes  and  altercalions 
^would  arise  to  which  there  would  be  no  end. 

Thus  far  my  opnion  coincides  with  that  of  GrothiSj  but  .1 
cannot  agree  with  him  when  he  requires  an  ^xpectution  of  a 
surrender  or  a  peaoe^  and  when  he  says  immediately  after- 
wards that  even  under  those  circumstances,  the  carrier  is  only 
.bound  to  on  indemnity  for  the  damage  occasioned  by  his  foully 
,saaA  if  no  damage  has  been  sufered,  that  he  xnay  only  be  com- 
-pdled  by  the  detention  of  his  goods  to  give  security  that  he  xvUl 
net  do  the  like  in  future*  I  wish  that  GrolM^  had  not  kid  down 
sueh  principles,  which  are  neither  cpnsonant  to  reason,  nor  to 
the  sense  of  treaties.  For  on  what  principle  am  I  to  be  the 
judge  of  the  future  surrender  or  peace?  and  if  neither  is  ex- 
•pected,  is  it  then  lawful  to  carry  any  thing  to  the  besieged? 
I  think  on  the  contrary,  that  during  a  siege,  it  is  always 
unlawfuL  It  is  not  acting  a  friendly  part  to  ruin,  or  in  any 
way  impair,  the  cause  of  a  friend,  and  if  so,  why  shall  he  who 
carried  supplies  to  my  enemy  not  be  bound  farther  than  for 
the  damage  occasioned  by  his  fault?  Such  conduct  has  always 
been  considered  as  a  capital  crime  in  subjects^  nay,  in  neutrals, 
when  previously  warned  by  a  proclamation,  and  often  without 
such  warning.  As  they  are  generally  private  individuals,  who, 
impelled  by  the  thirst  of  gain,  are  in  the  habit  of  administering 
supplies  to  the  besieged;  suppose,  for  instance,  that  such  a  one 
has  been  the  cause  that  a  city  has  not  been  taken,  I  should 
hardly  think  in  such  a  case  that  any  individual  could  be  rich 
enough  to  repair  the  damage  thereby  suffered.  And  if  be 
should  be  intercepted  on  his  way  to  the  besieged  town  with 

*  Our  author  appears  here  to  have  mistaken  the  meaning*  of  Grotiua.  That 
writer  does  not,  in  our  opinion,  require  as  a  neceuary  ingredient  in  a  strict 
blockade,  that  there  should  be  an  expectation  of  peace  or  of  a  surrender^  but 
merely  mentions  that  as  an  example,  and  by  way  of  putting  the  strongest 
possible  case.  We  have  transcribed  the  passage  in  the  original  lan- 
^age,  with  a  literal  translation  in  the  preceding  note,  in  order  that  our 
•readers  may  be  enabled  to  judg«  for  themselves  of  the  correctness  of  this 
rem^ujc.  T. 
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the  supplies  that  he  is  canying  thither,  shall  we  be  content 
widi  taking  and  retaining  the  articles,  and  that  merely  until 
he  gives  security  that  he  shall  not  commit  the  like  in  futiir^ 
I  cannot  subscribe  to  this  opinion;  being  taught  by  the  usage 
of  nations,  that  the  least  punishment  in  such  a  case  is  the  for* 
feiture  of  the  things  taken;  and  thai  a  corporal  penalty  at 
least,  if  not  a  capital  one,  is  often  inflicted  on  the  offender.* 
Let  us  now  turn  to  some  treaties  on  this  subject*  By  die  9th 
article  of  the  marine  treaty  between  the  king  of  Sp€an  and  the 
states*general,of  the  1 7th  oi December  1650,  it  is  simply  agreed, 
^  that  itshall  not  be  lawful  to  carry  goods,  even  not  cmitraband, 
to  places  blockaded  and  besieged."  The  same  clause  is  con- 
tained in  a  variety  of  other  treadesf  ^  all  of  which,  however, 
merely  stipulate  that  it  is  unlawful  to  carry  any  thing  to 
besieged  or  blockaded  places,  without  affixing  any  penalty 
to  the  offence.  But,  if  the  carrying  of  any  thing  to  a  besieged 
town  or  place  is  illicit,  it  follows  that  every  thing  which  is 
carried  thither  is  to  be  considered  as  contrabandi  for  every 

*  This  18  a  very  severe  doctrine^  and  which  certainly  is  not  conformable 
to  the  usage  of  nations  at  the  present  day;  but  it  must  be  observed  that  our 
author,  as  well  as  Grotius,  only  meant  to  speak  of  a  strict  and  actual  siege  or 
blockade,  where  a  town  is  actually  invested  with  troops,  or  a  port  closely 
blockaded  by  ships  of  war,  portus  dautus^  as  GroHut  emphatically  expresses 
it;  for  at  the  time  when  those  great  men  wrote,  no  idea  was  enter- 
tained of  that  enormous  system  of  universal  blockade,  by  means  of  edicts 
and  proclamations,  the  effects  of  which  have  desolated  the  world  ftir  the 
last  twenty  years.  T. 

t  Treaty  of  commerce  between  the  states-general  and  the  king  oiFroHctf 
of  the  2rth  of  April  1662,  art.  29. — ^Marine  treaty  between  the  king  of 
England  xnd  the  stateb-general,  of  the  1st  of  December  1674,  art  4. — ^Treaty 
of  commerce  between  the  king  of  France  and  the  states-general,  of  the  10th 
of  Augutt  1678,  art.  16.— Treaty  of  commerce  between  the  king  of  Sveden 
and  the  states-general,  of  the  13th  of  October  1679,  art.  16,  and  a  great 
number  of  other  treaties. 

'  ^  In  our  treaties  with  other  nations,  no  other  punishment  is  contemplated 
for  a  breach  of  blockade,  than  a  confiscation  of  the  ships  and  goods.  In  our 
treaty  with  Great  Britain  of  the  19th  of  November  1794,  art.  18,  it  is  even 
.stipulated  that  that  punishment  shall  not  be  inflicted,  except  in  the  case  of 
a  vessel  which  shall,  after  being  warned,  attempt  to  enter  a  blockaded  port. 
2  Law9  U.  S.  484.  A  similar  stipulation  is  contained  in  the  12th  article  of 
our  convention  with  France^  of  the  30th  of  September  1800.  6  Ltm*  U,  S, 
Appendix  xx.  T. 
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Uiing  which  is  carried  from  one  place  to  another  contrary  to 
law  and  treaties*  is  contraband^  and  as  such,  is  at  least  liable 
to  forfeiture.  Thus  usage- has  established  it,  as  will  be  more 
fully  shewn  in  the  sequel;  it  has  also  established  that  the 
offenders  may  be  punished  capitally,  or  with  a  milder  punbh* 
ment,  according  to  the  circumstances  of  the  case.f 

Not  only  towns  or  cities,  but  camps  likewise  may  be  sur- 
rounded with  troops  and  as  it  were  besieged.  In  such  a  case  it 
is  not  more  lawful  to  carry  any  thing  to  them,  than  to  invested 
cities.  But  if  they  are  not  besieged,  I  see  no  reason  why  neutrals 
may  not  lawfully  carry  thither  any  thing  which  may  be  lawfully 
carried  to  towns,  ports  and  places  so  circumstanced,  that  is  to 
say,  every  thing  which  is  not  actually  contraband.  And  yet^ 
the  counsellors  of  the  states-general,  in  the  name  of  the  states, 
issued  an  edict  on  the  9th  oi  August  1 622,  by  which  they  decreed, 
that  all  who  should  carry  any  thing  to  the  Spanish  camp  before 
Bergen'Op^Zooniy  should  be  considered  as  enexnies.  The  same 
counsellors,  on  the  2d  of  September  1624,  and  on  the  2l8t  of 
March  1636,  decreed  the  same  thing  against  those  who  should 
carry  any  thing  to  the  Spanish  camp. 

Those  edicts  are  undoubtedly  too  unjust  to  be  defended,  if 
the  camp  to  which  they  apply  is  not  besieged,  and  the  things 

*  Goods  prohibited  by  treaty  between  the  sovereigns  of  the  captors  and 
the  captured,  though  otherwise  they  might  not  be  considered  as  contraband, 
are  condemned  ex  delieto,  and  no  freight  is  allowed  upon  them.  The  Neu- 
traiititt,  3  Rob.  S40.  Am,  edit.  T. 

f  At  this  day,  however,  the  only  penalty  which  is  inflicted  for  trading 
with  a  blockaded  port  is  the  forfeiture  of  the  property  detected  in  the 
pursuit  of  such  trade.  It  is  true,  that  on  the  strict  principles  of  the  law  of 
nations,  those  who  knowin^^y  trade  with  blockaded  ports,  may  justly  be 
considered  and  treated  as  enemies,  ahd  so  Vattel  lays  it  down  in  his  TreatUe 
on  the  Lam  of  Ndthru,  L  3.  c.  7.  $  117-  But,  in  the  manner  that  war  is  now 
carried  on,  such  treatment  cannot  extend  farther  than  the  confiscation  of  tlie 
property,  and  perhaps,  the  imprisonment  of  the  neutral  captains  and  crews, 
which  has  sometimes,  though  rarely,  taken  place,  and  can  only  be  justified 
(if  at  all)  in  veiy  flagrant  cases.  Vattei  does  not  mention  any  specific  punish- 
ment to  be  inflicted  in  cases  of  this  Idnd,  though  he  relates  tlie  story  of 
JDemetrhu,  who  hanged  the  captain  and  pilot  of  a  ship  carrying  provisions 
to  JtheiUp  which  he  was  besieging.  But  precedents  are  not  now  to  be  drawn 
£tpm  sueh  barbarous  times.  7: 
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tare  not  conied  thioogh  the  ne«ural'«  territoiy.  The  two  first, 
however,  extended  to  the  Bubjects  of  the  Umied  Neiher^ 
lanA^  to  neutrak,  and  to  the  subjects  of  those  states  who 
were  under  the  protection  of  the  Dutch*  But,  although  every 
sovereign  has  a  right  to  enact  with  respect  to  his  own  sol^cts^ 
what  faiws  he  may  think  proper,  and  no  one  can  find  &ult  with 
him  for  so  doing;  yet  as  far  as  they  apply  to  neutrals,  and  the 
subjects  of  countries  imder  the  protection  of  the  states,  those 
edicts  cannot  be  supported  unless  they  are  restricted  to  cson- 
trahandoxAy.  The.third  edict  of  the  21st  March  1636,  relates 
to  neutrals  who  should  carry  provisions  or  implements  of  war 
to  the  Spcmhh  fortresses;  but  that  was  done,  as  is  expressly 
mentioned,  by  way  of  retaliation,  because  the  Spaniarils  had 
treated  as  enemies  those  who  had  assisted  the  town  of  MaeS" 
tricht  with  provisions  and  arms.  Retaliation^*  therefore,  re- 
moves the  hardship  of  the  edict  as  to  provisions,  which 
otherwise  neutsals  may 'lawfully  carry,  if  there  be  no  treaty  to 
the  contrary;  but  it  is  otherwise  with  arms  and  military  stores, 
even  though  they  be  carried  to  a  place  not  besieged,  and  so 
far  this  edict  is  perfectly  just.  As  to  other  things,  whether 
they  were  or  not  lawfully  prohibited  by  the  edicts  of  the 
Spmiiarda  or  of  the  states*general,  depends  entirely  upon  the 
circumstance  of  the  places  being  besieged  or  not. 

*  It  IS  but  seldom  tliat  we  are  disposed  to  controvert  tlie  pnuciples  laid, 
down  by  this  excellent  author,  but  vre  must  here  ag^n  refer  the  reader  to 
what  he  says  himself  in  chapter  4:  Retort  non  e^t  niti  advenut  ettnty  qui 
ipte  damni  quid  dedit,  ac  deindi  patttttr,  non  verd  adnertiU  eommuTieni  amicutn. 
"  Retaliation  is  only  to  be  exercised  on  him  who  has  inflicted  the  injury, 
and  therefore  justly  suffers  for  it,  but  not  on  a  common  friend."  See  above,  p. 
33.  How  then  can  he  maintain  in  the  present  instance,  as  well  as  In  another 
(p.  61.)  that  an  injury  done  to  a  neutral  can  be  justified  on  the  principle  of 
retaliadon  upon  the  enemy?  We  would  have  supposed  that  national  preju- 
cUce  (as  in  both  the  above  cases  the  Dutch  were  the  authors  of  the  injury  to 
neutrals)  had  made  him  overlook  the  very  principle  on  which  he  had  set  out 
in  the  beginning  of  his  work,  were  it  not  that  he  applies  it  there  against  a 
similar  act  of  his  own  government,  and  freely  reproves  their  conduct  in 
several  other  instances.  Whatever  may  have  been  his  motive,  we  are  com- 
pelled to  say  that  he  is  here  in  direct  contradiction  with  himself,  and  that 
on  his  own  clear  and  luminous  principle,  his  justificatioa  of  the  conduct 
of  the  Dutch  in  these  two  instances  cannot  be  supported.  T. 
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The  same  law  which  obtains  with  respect  to  towns  that 
are  really,  besieged,  and  by  a  parity  of  reasoning  has  been  ap- 
plied to  camps,  as  being,  as  it  were,  besieged,  applies  also  to 
tsuetny^s  ports,  which  are  blockaded  by  ships  of  war,  and  there- 
fore are  considered  as  in  a  state  of  siege.  There  is  on  this 
subject  a  remarkable  decree  of  the  states-general,  of  the  26th 
of  yune  1630,  made  with  the  advice  and  opinion  of  the  court 
of  admiralty  of  Amsterdam,  and  of  other  courts  of  admiralty, 
nay,  it  is  probable,  with  the  advice  also*  of  some  private 
lawyers.  "1^  At  that  time,  the  states  were  blockading  with 
ships  of  war  the  maritime  coast  of  Flanders;  it  wias  then 
made  a  question  whether  neutrals  might  carry  on  trade  with 
the  ports  of  that  country,  and  upon  that  the  states  made  the 
decree  in  question,  which  we  shall  here  lay  before  our  readers 
and  accompany  it  with  a  few  remarks. 

The  first  article  provided  ^^  that  the  ships  and  goods  of 
neutrals  which  should  be  found  going  in  or  coming  out  of  the 
enemy's  ports  in  Flanders,  or  being  so  near  thereto,  as  to  shew 
beyond  a  doubt  that  they  were  endeavouring  to  run  into  them, 
should  be  confiscated,  because  their  high  mightinesses  kept  the 
said  ports  continually  blockaded  with  their  ships  of  war,  ia 
order  to  prevent  any  commerce  between  them  and  the  enemyjf 
as  had  been  the  custom  many  years  before,  ajier  the  example 
of  all  other  princes,  who  had  claimed  and  enforced  a  similar 
right  in  like  casesJ'^ 

By  the  second  article  it  was  ordered  that  the  ships  and 
goods  should  be  confiscated,  *^  if  from  the  charter-parties,  or 
other  documents  on  aboard,  it  should  appear  that  the  vessels 
were  bound  to  the  said  Flemish  ports,  although  they  should 
be  found  at  a  distance  from  them,  unless  they,  of  their  own 
accord,  before  coming  in  sight  of  or  being  chased  by  our 
country's  ships,  should  repent  their  intention,  while  the  thing 
was  yet  undone,  and  alter  their  course;  in  which  case  the  mat- 
ter should  be  decided  according  to  conjectures  and  circum- 


stances." 


*  Consil.  Holland,  vol.  5.  Consil.  161. 

t  The  Spaniardt,  whose  king  mtub  &t  that  time  sovereign  of  the  county  of 
Flandert,  and  of  the  re«t  of  the  Catholic  Netherlands,  T. 
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The  third  article  directs  the  confiscation  of  such  ships  with 
their  cargoes,  ^^as  should  come  out  of  the  said  ports,  not 
having  been  forced  into  them  by  stress  of  weather,  although 
they  should  be  taken  at  a  distahce  from  thence,  unless  they 
had  after  leaving  the  enemy's  port  performed  a  voyage  to  a 
port  of  their  own  country,  or  to  some  other  neutral  or  free 
port,  in  which  case  they  should  not  be  condemned;  but  if  in 
coming  out  of  the  said  Flemish  ports  they  should  be  pursued 
by  our  ow*n  ships,  chased  into  another  port,  such  as  their  ovm 
or  that  of  their  destination^  and  found  on  the  high  sea  coming 
out  of  such  port,  in  that  case  they  might  lawfully  be  captured 
and  confiscated."  There  is  also  a  fourth  article,  which  I  have 
recited  and  commented  upon  before,*  and  which  I  think  it 
unnecessary  to  say  any  more  upon.  But  the  three  first  articles 
of  this  law  appear  to  me  to  require  some  explanation. 

As  to  the  first  article,  inasmuch  as  it  condemns  vessels 
found  actually  going  into  or  coming  out  of  the  enemy's  ports, 
there  is  no  reason  for  it,  but  that  which  is  expressed  in  the 
edict  itself.  It  goes  however  further,  and  confiscates  those 
which  shall  be  found  so  near  to  the  enemy^s  ports  as  to  shew 
heyond  a  doubt  that  they  intend  running  into  them.  This  is 
reasonable  also;  because  if  prohibited  goods  are  found  on  the 
confines  of  the  hostile  territory,  they  are  presumed  to  be  car- 
rying to  the  enemy,  not  only  according  to  the  most  general 
opinion  of  the  civilians,!  but  also  according  to  the  intent  and 
meaning  of  the  states-general,  which  is  fully  expressed  in  this 
law  and  in  various  other  edicts,^  unless,  indeed,  as  is  provided 
in  all  the  said  edicts,  they  should  prove  that  they  were  driven 
in  by  stress  of  weather.  The  same  exception  is  made  in  the 
second  article  of  this  decree. 

But,  not  to  leave  the  coast  of  Flanders^  precisely  the  same 
thing  was  decreed  on  the  same  subject,  in  the  infemcy  of  our 


•  Above,  c.  4.  p.  30. 

f  Zouch,  De  Jure  Fee.  p.  2.  $  8.  Q.  10.  quotes  a  number  of  authorities  Xxf 
tins  point. 

^  Edicts  against  the  Englhh,  of  the  5th  December  16S2,  and]9thof  AforcA 
1665,  §  4.— Against  the  Englith  and  French  of  the  14th  of  April  1672,  and 
llth  of  4>riV  1673,  J  4. 
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rq)ublic;  for  by  the  edicts  of  the  earl  of  Leicester^*  by  which 
he  prohibits  as  well  to  foreigners  as  to  subjects  all  commerot 
with  the  Spaniards^  and  by  the  edict  of  the  states  ot  Holland^ 
of  the  27th  yuli/  1584,  neutrals,  trading  with  the  Flemish  ports, 
are  punished  with  the  confiscation  of  their  ships  and  goods^ 
and  that  edict  expressly  provides  that  those  ^^  who  shall  be 
ibufid  on  the  coast  of  Flanders^  or  near  ^^  to  some  of  the  pro^^ 
lubtted  portSy  shall  1>e  adjudged  to  have  contravened  this 
ordinance,  ^;ircr/^  incases  of  extreme  and  well  proved  necessity  .^ 
The  opinion  of  Cynus^  who  writes  that  they  are,  even  in  such 
a  case,  to  be  punished  as  going  to  the  ports  of  the  enemies, 
when  they  have  so  far  advanced  on  their  way  that  they  cannot 
return,  is  therefore  not  admissible,  although  it  has  the  ap» 
probation  of  Albericus  Gentilis*\ 

Thus  much  I  have  thought  proper  to  observe  on  the  first 
article  of  this  law;  the  reasonableness  of  which  applies  equally 
to  the  second  article;  for  those  things  which  are  taken  near  to 
besieged  places,  are  not  condemned  for  any  other  reason,  than 
that  an  intention  of  trading  with  the  enemy  is  tacitly  collected 
from  the  internal  evidence  of  the  fact  itself,  and  it  amounts  to 
the  same  thing,  as  if  that  intention  had  clearly  appeared  from 
the  documents  on  board,  and  therefore  there  is  no  room  for 
any  doubt.  But  what  is  added  about  repentance,  I  find  some 
difficulty  to  admit;  if,  however,  there  is  sufficient  proof  of 
the  alteration  of  the  voyage,  I  should  not  be  far  from  acceding 
to  that  opinion. 

The  third  article  properly  distinguishes  between  vessels 
which  are  chased  or  compelled  to  take  refuge  and  those  who 
proceed  voluntarily  to  the  port  of  their  destination.  The  latter 
are  excused,  when  found  coming  out  of  that  port,  their  voyage 
being  considered  as  ended,  and  a  new  one  begun,  while  the 
former  are  condemned,  as  being  taken  in  the  very  act  of 
violation  of  blockade.  But  on  the  subject  of  these,  the  edict 
speaks  in  the  disjunctive,^and  says,  *^  if  they  are  chased  into 
their  own  port  or  the  port  of  their  destination^  so  that  there 
may  be  a  doubt  as  to  the  sense  of  these  words  and  the  law 

*  Edict  of  the  4th  of  April  1586— of  the  4th  of  Auguit  ssme  year,  {  9. 
t  Be  sdvocat.  Hispsn.  1. 1.  e.  20.  p.  m.  86. 


90  TREATISE  ON  THE  LAW  OF  WAR. 

which  resulu  from  them^  Certainly  there  can  be  so  doubt,  if 
die  same  thing  is  meant  by  their  ovm  port^  and  the  port  of 
tkeir  destination;  But  if  an  EngUshman  who  was  bound  to 
a  port  of  Denmark  is  driven  into  a  port  of  England^  and 
coming  rmt  of  it,  and  prosecuting  his  voyage,  should  be  taken 
before  he  reached  the  Danish  port,  it  appears  to  me  that  he 
would  be  taken  in  the  course  and  in  the  very  act  of  the  illicit 
voyage,  and  that  it  would  be  of  no  consequence,  whether  it  was 
his  own  port,  or  not,  which  he  had  entered  into,  if  the  voyage 
which  he  was  engaged  in  had  not  been  completely  finished. 
Therefore,  as  disjunctives  are  frequently  to  be  construed  as 
conjunctives,  I  understand  these  words  ^  their  own  port^"^  in 
the  said  article,  to  mean  the  port  to  which  the  vessel  was 
bound,  and  where  her  voyage  was  to  be  ended«^  I  shall  put  a 
case,  in  order  more  fully  to  illustrate  my  meaning:  Suppose 
that  a  vessel  from  Zter\kzee\  is  taken  by  the  Dunkirkers^  who 
condemn  and  sell  her,  and  she  is  purchased  by  a  Scotchman. 
By  the  4th  article  of  the  said  decree  which  I  have  above  recited' 
at  large:^  it  is  only  lawful  to  capture  and  condemn  her,  if  found 
coming  out  of  an  enemy's  port  before  she  had  entered  into  her 
ewn  or  into  some  other  free  porty  but  not  afterwards.  This 
vessel  now  belonging  to  the  Scotchman^  and  coming  out  of 
Dunkirk^  is  met  with,  but  not  taken.  She  runs  into  Tarmouth^ 
where  she  was  not  bound  to,  and  coming  out  of  that  port,  is 
captured.  It  is  asked  whether  she  is  to  be  considered  as  having 
entered  into  her  own  port  within  the  meaning  of  the  edict? 
I  cannot  say  that  she  is,  because  she  has  not  entered  into  the 
port  to  which  she  was  bound*  The  states-general  in  a  similar 
case,  with  the  advice  of  the  admiralty  of  Zealand^  decreed  on 

*  We  cannot  perceive  how  any  difficulty  can  arise  as  to  the  construction 
of  this  part  of  the  edict;  since,  whether  the  vessel  was  chased  into  the 
actual  port  of  her  destination  or  into  any  other  port  of  her  own  country, 
she  ia  equally  to  be  condemned  according  to  the  letter  of  the  law  as  it  is 
^ven  to  us.  So  that  the  interpretation  W^ich  our  author  contends  for« 
appears  to  us  to  be  not  only  unnecessary  but  dangerous,  as  it  would  make 
a  merely  eonttrueti'oe  offence,  of  what  the  legislator  expressly  made  a 
fiotitifa  one.  T. 

t  A  port  of  Zealand,  in  the  island  of  iScAouvwn,  at  the  mouth  of  the 
Scheldt,  r, 

%Q.  4.  p.  30. 
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the  37th  of  January  1631,  that  the  vessel  should  be  con* 
demned,  as  being  within  the  edict  of  the  26th  June  1630.*  f 
What  is  said,  moreover,  in  this  third  article  about  ^freeport^ 
is  explained  by  the  fourth;  for  that  cannot  be  understood  to  be 
a  free  port,  which  is  under  the  same  king  or  goverament  with 
another  which  is  not  considered  as  such.^ 

This  decree  of  the  26th  June  1630,  was  for  some  time  not 
carried  into  execution,  and  in  the  mean  while  a  free  com- 
m^cial  intercourse  in  1642  carried  on  with  Flanders*  During 
that  period  certain  neutral  vessels,  trading  thither  were  cap- 
tured by  our  vessels,  and  carried  into  Zealand*  The  contra* 
band  goods,  however,  were  alone  detained  and  condemned, 
and  all  the  remainder  was  acquitted  and  released.  It  has  been 
asked  by  what,  law  the  contraband  gopds  were  condemned 
under  those  circumstances,  and  there  are  those  who  deny  the 
legality  of  their  condemnation*^  It  is  evident,  however,  that 
while  those  coasts  were  guarded  in  a  lax  or  remiss  manner, 
the  law  of  blockade,  by  which  all  neutral  goods  going  to  or 
coming  from  a  blockaded  port  may  be  lawfully  captured,  might 
also  have  been  relaxed;  but  not  so  the  general  law  of  war, 

•Aitz.  1.  11. 

f  This  decree  appears  to  us  to  have  been  %'ery  correct,  aot  because  the 
vessel  had  gvine  into  a  port  of  her  own  country,  difTerent  from  that  of  hei; 
actual  destination,  which,  if  she  had  done  voiuntarify,  would  have  been  a 
sufficient  excuse,  ^ut  because  she  had  run  into  the  port  of  Tarviouth  to 
avoid  pursuit,  and  was  captured  coming  from  thence,  in  consequence  of 
which  she  was  clearly  within  the  letter  of  the  third  article  of  the  edict    T. 

i  The  4th  article  provides,  that  ships  coming  out  of  enemy's  ports  shall 
be  condemned,  if  they  are  taken  before  they  shall  have  been  into  their  own 
or  other  free  ports,  fSee  abvwt  p,  SO.J  Our  author  impressed  with  the  idea 
that  the  words  their  own  in  the  3d  article,  only  meant  the  ports  of  theii* 
actual  destination,  and  being  embarrassed  by  the  words  or  other  Jree  ports 
in  the  4th  article,  which  clearly  point  to  the  opposite  construction,  thinks 
to  get  rid  of  his  embarrassment,  by  assuming  that  other  free  port*  cannot 
mean  ports  of  tlie  tame  amntry,  that  is  to  say,  of  tlie  country  to  which  the 
neutral  belongs;  thus  arguing  in  a  circle  to  which  his  first  mistake  una- 
voidably led  him.  We  are  loth  to  controvert  the  opinions  of  so  great  a 
writer,  in  any  case,  particulai-ly  when  he  is  construing  a  Itm  of  his  ovin 
country:  but  in  the  present  instance  the  mistake  is  so  obvious  that  we  cnuid 
nftit  avoid  noticing  it.  T. 

f  Consil*  Holland,  vol.  2.  Consil.  21- 
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by  which  contraband  goods,  when  carried  to  an  enemy's  pofj^, 
even  though  not  blockaded,  are  liable  to  confiscation* 

But  although,  as  I  have  observed,  the  rigour  of  this  decree 
of  the  2dth  yune  1630,  may  be  sufficiendy  justified,  it  may 
however,  be  relaxed,  if  it  shaH  be  thought  proper,  and  it  has 
in  fact  often  been  relaxed.  When  admiral  Fan  Tromp^  in  the 
year  1645,  blockaded  the  ports  of  Flanders j  with  the  fleet  of 
the  states-general,  and  asked  of  them,  what  he  should  do  widi 
neutral  vessek,  they  decreed  on  the  1st  of  yttiy^  that  neutrals 
should  by  all  means  be  prevented  from  entering  the  ports  of 
Flanders^  but  that  their  goods,  not  being  contraband^  should 
not  be  condemned.*  The  states,  on  that  occasion,  deviated 
from  the  principles  which  their  predecessors  had  adopted  in 
1630.  But  when  men  change,  what  is  there  to  prevent  opinions 
from  changing  likewise? 

If  the  principles  which  I  have  contended  for  in  this  and  die 
two  preceding  chapters  are  correct,  it  will  be  easy  with  their 
help,  to  decide  on  the  difference  which  took  place  between  the 
English  on  one  side,  and  the  Poles  and  other  nations  on  the 
Other,  of  which  Zouch  gives  us  a  particular  account*!  t 

*  Aitz.  L  4.  Ibid  I.  25. 

4  De  Jure  Fee.  p.  2.  §  8.  Q.  7. 

\  The  difference  to  which  our  author  alludes,  is  related  by  ZoucA,  sub- 
ttanttally  as  follows:  Qiieen  Elizabeth  bein^  at  war  with  Spain,  bad 
prohibited  neutrals  from  carrying  on  any  trade  with  that  country.  The  am- 
bassador of  the  king  of  Poland^  in  the  name  of  his  master,  complained  of  h 
to  the  queen  herself,  in  terms  rather  indecorous,  to  which  she  replied  with 
becoming  dignity,  and  defended  her  conduct  by  alleging,  that  the  kings  of 
Poland  and  Sweden  had  acted  in  the  same  manner  some  time  before  in  a 
similar  circumstance.  The  fact  was,  liowever,  that  those  sovereigns  in  the 
year  157%  being  at  war  with  the  czar  of  Mtucovy,  had  merely  prohibited 
the  intercourse  of  neutrals  with  the  ports  of  Liwmiat  which  they  blockaded 
with  their  ships,  and  which  was  at  that  time  the  theatre  of  the  war  by  land, 
80  that  if  Zmtch  is  correct  in  his  statement,  the  two  cases  were  not  parallel, 
fiut  Elizabeth  at  that  time  was  flushed  with  her  victory  over  the  rnxtincible- 
armada  of  Spain,  and  thought  that  there  were  no  bounds  to  her  maritime 
power. 

To  the  ffanse  Tmvns,  Selden  informs  us,  that  she  gave  as  a  reason  for  the 
same  proceeding,  of  which  they  also  complained,  that  their  ships  could  not  go 
to  Spain  without  passing  through  the  Englith  Has^  which  they  had  no  right  to 
do  without  her  permission.  Indeed,  that  author  tells  us  that  tiie  measure 
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CHAPTER  XU. 

Of  the  mixture  of  lawful  with  contraband  goods^  i 

TF  a  neutral  carries  at  the  same  time,  lawful  and  unlawful 
-■-  goods  to  the  enemy,  and  the  vessel  should  be  taken,  it  is 
asked,  *^  whether  the  vessel  itself  and  the  lawful  goods  that 
are  on  board  are  to  be  condemned  on  account  of  those  which 
are  unlawful?"  The  same  may  be  asked,  if  finom  any  otlier 
cause,  lawful  and  unlawful  goods  are  mixed  together.  This 
was  one  of  the  several  questions  which  were  proposed  in  the 
year  1631,  by  the  admiralty  of  Amsterdam  to  the  states- 
general,  for  the  interpretation  of  their  edict  of  the  1st  of  April 
1622.  But,^although  the  states  gave  their  answer  to  the  other 
questions  which  were  propounded  to  them  at  the  same  time, 
Aitzema  informs  us*  that  they  kept  this  under  advisement. 
And  I  do  not  find  that  any  decision  has  been  given  upon 
it,  either  at  that  time,  or  at  any  time  since;  the  states-ge- 
neral, however,  on  the  6th  of  Matf  1667,  gave  public  orders 
to  their  courts  of  admiralty,  that  they  should  not  condemn 
lawful  goods,  or  even  the  ship,  on  account  of  illicit  merchan- 
dize. Thus  much  and  no  more,  we  are  told  by  Attzema^\  and 
the  states-general  express  themselves  in  the  same  general 
terms,  in  their  several  edicts  of  the  11th  September  16654 


not  merefy  intended  by  EUzabftk  to  distress  her  enemies,  but  also  to 
assert  her  daim  to  the  dotninion  of  the  seat  fdominii  tnaru  cautd.J  From 
his  relation,  however,  and  that  of  other  respectable  writers,  such  as 
Thuamu  and  Canuitn,  it  would  seem  that  the  prohibition  was  not  general, 
as  Zouch  represents  it,  but  was  restricted  to  vaarlike  atoret  and  J>rovisiofUf 
which  at  that  time  were  by  many  considered  as  contraband.  See  on  this 
flobject,  Zoueh,  uhi  wpr^.^^SeUenf  Mcart  Claua.  1.  2.  c.  20. — Camden,  ArmaL 
9ub  <umo  1597.— T^aian.  Mietor*  I.  96— Afof^uarc/.  De  yitre  Mercat.  p.  149.-* 
JTocA,  MiU  dee  TVait^s,  voL  3.  p.  19^38.  T. 

•  L.  11.  t  I-  ^7. 

i  Constl.  Belg.  toL  4.  Consil  S0&  Q,  ?. 
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Bat  I  am  of  opinion  with  the  authors  quoted  by  Zouchj  in 
his  treatise  on  the  Law  of  Nations,*  that  there  is  a  wide  dis- 
tinction to  be  made  between  the  case  where  both  die  lawful 
and  unlawfid  goods  belong  to  the  same  owner,  and  that  in 
which  they  are  the  property  of  diflFerent  persons.  If  they 
belong  to  the  same  owner,  then  the  whole  may  be  lawfidly 
condemned,  as  a  just  punishment  for  the  oflPence;  but  on  the 
contrary,  if  they  are  the  property  of  diflFerent  shippers,  then 
the  act  of  one  of  them  ought  not  to  aflPect  the  others.  This 
distinction  was  very  properly  taken  by  the  Dutch  lawyers,  on 
the  31st  of  yufy  1692.t  The  DigeBt%  also  affords  a  strong 
argument  in  favour  of  this  opinion,  where,  speaking  of  the 
owner  of  the  vessel,  Paulu$  distinguishes  whether  he  knew 
or  not  that  unlawful  goods  had  been  laden  on  board;  if  he 
knew  of  it,  as  if  it  was  done  in  his  presence,  the  law  in  that 
case  declares  that  the  ship  also  is  forfeited;  if  on  the  con- 
trary it  had  been  done  in  his  absence,  and  therefore  he  did 
not  know  of  it,  then  the  vessel  is  to  be  restored  to  him  be- 
cause he  is  not  in  fault.  Zouch^^  however,  without  making 
any  distinction,  relates  a  case  from  Petrifius  Bellusy  by  which 
it  would  seem  that  lawful  goods  had  been  condemned  on 
account  of  others  which  were  illicit,  but  on  referring  to  that 
author,5I  it  appears,  that  in  that  particular  case,  both  the  lawful 
and  unlawful  goods  belonged  to  the  same  owner,  who  knew 
of  the  fraud,  and  therefore  was  properly  punished  with  the 
confiscation  of  both:  But  of  this  we  shall  speak  more  at  large 
presendy. 

In  the  meanwhile  we  shall  turn  our  attention  to  the  treaties 
and  laws  of  our  country,  which  have  been  made  upon  the 
subject;  By  the  treaty  of  navigation  between  Spain  and  the 
states-general,  of  the  4th  of  February  1648,  and  the  12th 
article  of  the  marine  treaty  between  the  same  powers  of  the 

•  De  Jure  Fee.  p.  2.  $  8.  Q^  13.  In  the  original^  the  reference  is  by 
mistake  to  Q,  3.  T, 

t  Consil.  Belg.  vol.  4.  Conail  210. 

i  ff  de  Public.  &  Vecligal.  1.  1.  J  2. 

$  Ubituprd. 

%  Zoueh  does  not  point  out  where  the  passage  is  to  be  found,  but  it  is  in 
Bdlu9U  Treatin  De  Be  Miiitari,  part  9.  22.  26.  27.  2& 
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Ifth,  1650,  it  is  simply  agreed,  *^  that  it  shall  not  be  lawful 
for  the  subjects  of  either  country  to  cany  contrabaad  goods 
to  the  enemy  of  the  other,  odierwise,  that  such  goods  shall  be 
confiscated.  The  same  stipulation  is  contained  in  the  24th  and 
36th  articles  of  the  treaty  between  France  and  the  states* 
general  of  the  27th  of  April  1662,  but  without  any  partictdar 
provision  as  to  goods  not  contraband.  In  like  manner,  the 
several  edicts  of  the  states-general  against  the  English  and 
against  the  English  and  French^  after  enumerating  a  long 
series  of  contraband  articles,  direct  the  confiscation  of  these, 
without  saying  any  thing  as  to  lawful  goods  which  may  be 
found  with  them. 

But  by  the  7th  article  of  the  marine  treaty  between  Charles 
II.  oi  England  and  the  states-general,  a  distinction  is  clearly 
made  between  lawful  and  contraband  goods,  and  the  latter,  but 
not  the  former,  are  declared  liable  to  confiscation;  nay,  if  the 
unlawful  goods  are  immediately  delivered  up  to  the  captors, 
the  ship  is  to  b(i  instantly  released,  with  the  remainder  of  the 
cargo,  and  suffered  to  proceed  on  her  destined  voyage.  A 
similar  provision  is  'made  in  a  variety  of  other  treatiesf  in 
which  they  differ  from  the  edicts  above  mentioned,  which 
direct  the  ships  to  be  sent  into  port  for  legal  adjudication,  in 
all  cases  where  contraband  goods  are  found  on  board.  By  the 
7th  article  of  the  treaty  of  commerce  between  the  king  of 
Sweden  and  the  states-general  of  the  26th  of  November  1675* 
it  is  only  stipulated  that  contraband  goods  shall  be  confiscated, 
but  not  the  ship  or  lawful  merchandize.  No  provision  is 
made,  as  in  the  other  treaties,  for  the  immediate  release  of  the 
vessel  and  of  the  innoc^ent  part  of  the  cargo.^ 

•  or  the  19th  of  March  1655, 14th  Qi  April  1673,  and  11th  of  April  1673. 

•\  Marine  treaty  between  the  Svtedet  and  the  states-general  of  the  13th  of 
October  1679,  art.  31.  36— Treaty  of  commerce  between  France  and  the 
states-general  of  the  \(Mio£  Augiut  1678»  art.  31.  3^.— Treaty  of  commerce 
between  the  same,  of  the  30th  September  1697,  art  36.  31.— and  of  the  lllh 
of  April  1713,  art.  35.  Sa 

\  In  the  treaties  of  the  Umted  Statee  with  other  nations,  the  most  liberal 
principle  has  been  adopted  in  respect  to  the  seizure  of  vessels  having  con* 
traband  goods  on  bo|ird  going  to  the  enemy.  By  the  17th  article  of  our 
treaty  with  Great  Britain  of  the  19th  November  1794,  it  %vas  stipulate^ 
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Such  are  the  rules  laid  down  bjr  our  own  laws -and  trealiesy 
and  if  we  are  to  infer  from  them  what  the  law  of  nations  is, 
it  will  follow  as  a  principle,  that  ships  and  lawful  goods  are 
#e ver  to  be  condemned  on  account  of  contraband  merchandize 
carried  on  board  of  the  same  vesseL  But  it  is  not  from  thence 
that  the  law  of  nations  is  to  be  deduced.  Reason,  as  we  have 
said  before,  is  the  supreme  law  of  nations,  and  she  does  not 
permit  that  we  should  understand  these  things  altogether 
generally  and  without  distinction.  As  to  die  vessel^  I  think 
that  it  ought  to  be  distinguished,  whether  she  belongs  to  tiie 
captain  himself  or  to  others.  If  to  the  captain,  I  should  here 
again  distinguish,  whether  he  knew  (as  is  most  frequendy  the 
case)  that  contraband  goods  had  been  shipped  on  board  of 
her,  or  whether  he  was  ignorant  of  it;  as  if  the  mariners,  in 
his  absence,  had  concealed  such  goods  on  board*  If  he 
knew  of  it,  he  is  himself  guilty  of  the  fraud,  because  he 
hired  his  ship  for  an  unlawful  purpose,  and  she  oug^t  there- 
fore to  be  confiscated;  but  it  is  otherwise,  if  he  did  not  know 
it,  because  in  that  case,  the  fraud  cannot  be  laid  to  his  charge. 
Such  is  the  doctrine  laid  down  by  Paultis^^  and  it  is  evidently 
conformable  to  the  dictates  of  sound  reason  and  of  common 
sense.t 

"  that  in  all  cases  where  vessels  should  he  captured  or  detained  on  just 
suspicion  of  having  on  board  enemy's  property,  or  of  carrying  to  the  enemy 
any  of  the  articles  which  are  contraband  of  war,  the  said  vessel  sRould  be 
brought  to  the  nearest  and  most  cosventent  port;  and  if  any  property  of  an 
enemy  should  be  found  on  board  such  vessel,  that  part  only  wbicb  befcmged 
to  the  enemy  should  be  made  prize,  and  the  vessel  should  be  at  liberty  to 
proceed  with  the  remainder,  without  any  impediment.— 2  Lavu  V.  S.  4S3— 
and  by  our  convention  with  France  of  the  30th  September  1800,  art.  20,  it 
was  agi'eed,  that  in  case  the  vessels  of  either  party  should  be  captured  for  , 
canying  contraband  to  the  enemy,  the  contraband  goods  only  should  be 
condemned,  "saving  always  the  ship  and  the  other  goods  which  jt  should 
contain."   6  Lawt  U.  S.  append,  xxxii.  T. 

•  fr.  de  Public.  &  Vectig.  1. 11.  $  2. 

t  At  present,  neutral  ships  are  not  confiscated  for  carrying  contraband 
goods  to  the  enemy,  though  with  the  master's  knowledge.  The  KeutraUuet^ 
3  Rob.  240.  The  Mereuriui,  I  Rob.  243.  The  Jwge  ToHom,  1  Rob.  277- 
jftii.  edit,  T 
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The  same  is  to  be  said  if  the  vessel  belongs  to  another  per- 
son, for  PauiuM  S4>plies  his  principle  to  the  master  only.  If, 
therefore,  the  master  has  taken  illicit  goods  on  board,  without 
the  knowledge  of  the  owners,  their  ship  shall  not  be  con* 
fiscated;  but  the  law  will  be  otherwise,  if  they  knew  of  their 
being  shipped,  and  thus  haVe  become  parties  to  the  unlawful 
act*  It  would  be  unjust,  that  the  owners  should  suffer  for 
the  act  of  the  master;  but  it  is  right  and  proper  that  they 
should  suffer  for  their  own.  This  distinction  between  the 
knowledge  and  ignorance  of  the  captain  is  not  so  frequent  at 
this  time  as  it  was  formerly,  because,  according  to  the  present 
usage,  the  master  is  in  the  habit  of  signing  bills  of  lading  of 
the  merchandize  shipped  on  board  of  his  vessel,  by  which  he 
promises  that  he  will  take  good  care  of  it  for  the  shippers^ 
It  may,  however,  still  apply,  if  nevertheless,  unlawful  goods 
should  be  privately  conveyed  on  board  of  the  vessel,  without 
r  the  knowledge  of  the  master.  But  as  tp  owners  of  the  ship, 
others  than  the  master,  the  rule  may  have  even  now  a  frequent 
application. 

As  to  the  owners  of  the  goods,  I  think,  that  for  the  same 
reason,  a  distinction  ought  also  to  be  made,  as  I  have  said 
above,  and  it  ought  to  be  distinguh&hed,  whether  all  the  goods 
belong  to  one  and  the  same  person,  or  to  several.  If  to  one 
and  the  same,  I  think  that  the  whole  may  justly  be  confiscated, 
exactly  as  by  the  Roman  law  in  revenue  cases,  if  any  one 
carries  at  the  same  time  lawful  and  unlawful  merchandize,  and 
declares  the  one  and  conceals  the  other,  both  are  confiscated 
on  account  of  the  fraud  of  4:he  carrier,  as  the  commentators  on 
the  title  of  the  Digest  De  Publicams  &f  Vectigahbus^  have 
properly  collected  from  the  text  of  that  law  itself,  and  from 
the  third  law  of  the  code  De  Nautico  Fcenore.j  Others  are 
pleased  with  another  distinction,  to  wit:  whether  the  lawful 
goods  may  be  easily  separated  from  the  unlawful;  if  they  can- 
not, then  they  are  of  opinion,  that  the  whole  is  to  be  con- 
demned, otherwise  the  contraband  goods  alone  are  to  be 
confiscated,  and  the  remainder  to  be  released  without  consi- 

•  L.  n.  $  2. 

t  See  that  law  translated  in  the  American  Laiv  yournai,  vol.  3.  p.  155,    T- 
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dering  whether  it  belongs  to  the  same  owner  or  not*  But  this 
distinction,  as  the  separation  can  sdways  be  made,  is  neither 
founded  on  reason,  nor  on  any  authority  of  law.  It  is  more 
reasonable,  and  at  the  same  time  more  consonant  to  legal 
principles,  to  distinguish  whether  the  lawful  goods  belong  to 
another  than  the  author  of  the  fraud;  then  the  principle  pro- 
perly applies,  that  one  person  should  not  be  deprived  of  his 
goods  for  the  fraud  of  another.  This  doctrine  may  be  sup- 
ported by  a  variety  of  authorities  taken  from  the  Roman  law, 
in  analogous  cases;  as  if  one  of  several  co-heirs  defrauds  the 
revenue  of  the  tax  on  dutiable  property  belonging  to  the  estate 
of  the  deceased,  the  shares  of  the  other  heirs  are  not  on  that 
account  to  be  confiscated.^  In  the  same  manner,  if  the  farmer 
or  servants  of  a  landholder  should  manufacture  iron  on  his 
estate,  contrary  to  law,t  if  it  should  be  done  without  the> 
knowledge  of  the  owner,  he  shall  not  suffer  any  penalty^  nor 
shall  the  bottomry  or  respondentia  creditor  suffer,  if  by  the 
fraud  of  his  debtor  in  shipping  unlawful  goods,  the  ship  and 
cargo  should  be  confiscated.$ 

But  what  If  the  owners  of  lawful  goods  should  merely  have 
known  that  others  had  laden  unlawful  merchandize  on  board 
of  the  same  vessel?  Shall  this  mere  knowledge  occasion  also 
'the  confiscation  of  the  lawful  goods.  Such  appears  to  have 
been  the  opinion  of  a  certain  lawyer,  which  is  recorded  in  the 
Consilta  Belgica^  but  I  do  not  agree  with  him,  nor  do  I  find 
that  he  is  supported  by  any  authority;  he  might,  perhaps^ 
have  appealed,  (though  he  does  not  do  it),  to  the  abovemen- 
tioned  text  of  the  Digest,  where  it  is  said,  that  the  owner  is 
not  to  suffer,  if  his  farmer  or  servants  have  manufactured  iron 
upon  his  estate  without  his  knowledge:  from  whence  he  might 
have  implied,  that  if  the  same  thing  is  done  with  the  know- 
ledge of  the  owner,  he  ought  to  be  punished,  because  it  was 

*  ff  de  PubUc.  et  Vectigftl.  L  8.  $  1. 

t  By  the  Eoman  law,  no  individual  was  allowed  to  manufacture  arm* 
without  the  special  permission  of  the  government.  Cod.  L  10.  tit  46. 
Lex  unica.  Ut  armonim  vs^s  inacio  principe  interdictus  tit.  T. 

t  fr  de  PubKc.  et  Vect.  1.  16.  §  Ih 

§  Cod.  de  Naut.  Fan.  L  3. 

t  Vol.  4.  Consil.  10. 
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his  dat)r  to  forbid  it,  and  to  order  his  farmer  and  servants  not 
to  do  way  thing  unlawful  upon  his  estate.  But,  if  several 
owners,  as  is  often  the  case,  ship  their  gopds  on  board  of  the 
same  vessel,  they  have  no  control  over  each  other,  nor  over 
the  master  who  receives  the  goods  on  freight.  Therefore,  the 
owner  of  the  lawful  goods  ought  not  to  suffer  for  what  he 
cannot  prohibit;  he  might,  indeed,  not  have  shipped  his  goods 
on  board  of  that  vessel,  but  if  It  was  not  convenient  for  him  so 
to  do,  he  cannot  be  made  answerable  for  the  act  or  fraud  of 
another  person.^ 

Such  is  my  opinion,  and  I  wish  that  the  several  treaties  and 
edicts  which  I  have  cited,  had  spoken  more  explicitly  upon 
the  subject*  It  will  be  said,  perhaps,  that  the  distinctions 
which  are  not  therein  expressed,  are  to  be  tacitly  understood, 
and  that  thus  the  treaties  and  edicts  may  be  interpreted  ac* 
cording  to  each  particular  case.  I  wish  that  I  could  be  of  that 
opinion;  but  I  fear  that  it  cannot  be  done,  because  of  the  tob 
great  generality  of  the  expressions.  What  Albericua  Gentilis 
has  written  on  all  these  subject?,  is  full  of  obscurity  and 
confusion.! 

'  *  By  the  Uw  of  France^  if  a  vessel  is  captured  with  contraband  on  board 
going  to  the  enemj',  the  contraband  goods  only  are  forfeited,  but  the  vessel 
and  the  remainder  of  the  carg^  are  to  be  released,  unless  the  contraband 
articles  amount  to  three-fourths  of  the  carg^,  in  which  case,  the  whole  of 
the  merchandize  on  board  is  to  be  condemned,  as  well  as  the  ship.  Ordin. 
of  the  26th  of  yufy  1778,  art.  1.  2.  Code  des  Prises,  672,  edit.  1784. 

The  rule  in  England,  is  to  condemn  only  the  contraband  articles,  and  to 
restore  the  rest  of  the  cargo  and  the  ship,  but  without  freight!  provided, 
however,  that  they  belong  to  a  different  owner  from  that  of  the  illicit  goods^ 
who  did  not  know  of  the  illegality  of  the  voyage,  and  was  not  by  himself  or 
his  agent*  concerned  in  any  fraud  or  concealment,  to  impose  upon  the  offi- 
cers of  the  belligerent  nation,  hy  masking  the  real  destination  of  the  ship, 
covering  enem^^'s  property,  or  otherwise,  and  was  not  acting  in  violation  of  a 
treaty  pf  his  own  country.— The  Mercttriut,  Meincke,  1  Rob.  242.— The 
Marcwriut^  Geddet,  ibid.  70.— The  ^on^e  Thinag,  ibid.  278.— The /Hflcera, 
3  Rob.  43.— The  JRotatie  O  Betty,  ibid.  292.— The  thmkUn,  3  Rob.  183.— 
The  jrentraiiut,  3  Rob.  24a  Atner.  edit.  7*. 

t  De  Advoc.  Hispan.  1. 1.  c.  20* 
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CHAPTER  XIII. 

Of  Neutral  Goods  found  on  board  of  the  ships  of  enemies. 

IN  the  year  1602,  after  the  conquest  of  Portugal  by  the 
Spaniards^  several  Portuguese  ships  were  captured  by 
the  Dutch^  who  were  then  at  war  with  Spain.  Grotius^  who 
relates  the  fact,*  says,  ^^  that  it  was  more  difficult  to  decide 
whether  the  goods  of  the  Italians  which  were  found  on  board 
of  the  captured  ships,  were  lawful  prize,"  and  he  adds,  ^^  that 
the  matter  was  decided  by  a  compromise  between  equity  and 
the  laxv  of  warJ*^  That  respectable  writer,  therefore,  doubted 
whether  neutral  goods  found  on  board  the  ships  of  enemies, 
were  to  be  considered  as  enemy  goods;  but  he  entertained  no 
such  doubt  in  1625,  when  he  wrote  his  treatise  De  Jure  Belli 
ac  Pacts;  for  in  that  work  he  expressly  says:  ^^  That  nothing  is 
acquired  by  the  law  of  war,  but  what  belongs  to  the  enemy, 
and  not  the  property  of  neutrals,  although  it  be  found  on  the 
enemy's  territor}';"  and  he  infers  from  thence,  that  the  vulgar 
saying,  ^^that  goods  found  on  board  of  an  enemy's  ships  are  to 
be  considered  as  belonging  to  the  enemy,"  is  not  warranted  by 
the  law  of  nations,  but  that  such  are  only  to  be  presumed  entmy 
goods,  until  the  contrary  is  proved.  He  adds,  that  it  was  so 
decided  in  Holland^  in  full  court,  in  the  year  1338,  while  we 
were  at  war  with  the  Hanse  Towns^  and  that  that  decision  has 
passed  into  a  law.f  He  gives  it  his  approbation  in  another 
place,  where  he  treats  of  the  same  8ubject4 

I  must  own,  that  I  Uush  at  my  ignorance,  for  not  having 
been  able  to  find  that  decision  of  the  year  1338,  nor  can  I  un* 
derstand  by  what  court  it  was  pronounced;  for  it  is  a  fact  of 
public  notoriety,  that  it  was  not  until  near  a  century  aftcr- 

•  Hist  Belgf.  1 11.  ^  anno  1602. 
t  De  Jure  B.  ac  P.  1.  3.  c.  6.  ^  5. 
i  Hot.  ad !.  3.  de  J.  B.  ac  P.  c.  1.  $  5. 
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wards,  that  the  court  of  Holland  was  instituted  by  Philip 
of  Burgundy.  This,  indeed,  was  corrected  by  Grotius^  in  a 
new  edition  of  his  book,  in  which  he  substituted  the  year 
1438  instead  of  1338.*  But  in  the  latest  edition,  published  in 
1632,  in  the  octavo  form,  (which  Grotius  himself  certifies  to 
be  entirely  correct),  the  year  1338  is  again  mentioned,  and 
this  date  has  been  followed  by  those  who  have  quoted  that 
passage  out  of  his  book.f  Even  my  learned  friend  Barbeyrac 
has  preserved  the  same  year  1338,  in  his  i^rencA  translation 
of  Grotius^X  and  attributes  that  decree  to  the  states-general^ 
although  they  never  exercised  judicial  powers,  nor  ever  were 
considered  as  a  court  of  judicature;  at  any  rate,  the  true  date 
of  it  must  be  the  year  1438,  as  Grotius  alludes  to  the  Hatiseatic 
war,  of  which  there  is  a  book  preserved  among  the  archives 
of  the  court  of  Holland^  entitled  Oosterltngen.^ 

Although  that  decree  of  the  year  1438,  has  escaped  my 
diligent  inquiry,  I  nevertheless  believe  Groiius^s  assertion, 
without  requiring  any  other  proof  of  the  fact,  and  I  can  easily 
conceive  how  others  have  followed  his  opinion  on  the  credit 
of  his  character  alone,  and  without  its  being  supported  by  any 
other  authority.  Thus  Loccemus\\  speaks  of  the  principle 
which  Grotius  lays  down  as  being  established  law,  and  so  do 
the  six  advocates  whose  opinions  are  recorded  in  Consilia 
Belgica.^  I  think,  however,  that  they  go  too  far  when  they 

seem  to  intimate  that  it  would  be  otherwise  if  public  notice 

• 

*  In  what  we  believe  to  be  the  Ust  edition  of  GrotiutU  work,  Utrecht  1773* 
the  error  appears  to  have  been  corrected.  The  decree  there  is  said  to  have 
been  pronounced  in  1438.  7*. 

t  Zouch,  de  jure, Fee  p.  2.  $  8  Q^  25.— Consil.  Belg.  vol.  3.  ConsU  253. 

I  It  is  not  RO  in  the  Jnuterdam  edition  of  Barbeyrac**  translation*  printed 
in  1724,  which  Mr.  Bynkertkoek^  it  seems,  had  not  before  him  when  he 
composed  tliia  work.  The  decree  there  is  said  to  have  been  given  in 
143&  T. 

$  Or  the  £atterlittg9;  by  which  name  the  inhabitants  of  the  Manee  Tcntu 
were  formerly  known «  T. 

II  Ht*  in  ho»tiumnavibu9repert4e  fir^ttwnunturestehottiumf  donee  contranum 
probetur.  Things  found  on  board  the  enemy's  ships  are  preeumed  to  belong 
to  the  enemy,  until  the  contrary  is  proved.  Loccen.  De  Jure  Marit.  1. 3. 
c.4.n.  11.  T 

%  Ubi  tvprd. 
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had  been  given  that  no  neutral  should  ship  his  goods  on  board 
of  an  enemy's  vessel,  or  if  he  who  shipped  them,  was  ignorant 
of  the  wan* 

If  by  the  general  law  of  nations,  it  is  lawftd  fora  neutral 
to  9hip  his  goods  on  board  of  an  enemy's  vessel,  I  cannot 
conceive  how  it  can  be  rendered  otherwise  by  tfa^  procla- 
mation  of  a.  belligerent  sovereign.  I  am  at  liberty  to  cany  on 
trade  with  two  nations,  who  are  in  friendship  with  me,  but  at 
war  with  each  other,  unless  I  am  prevented  by  express  or 
^cit  conventions,  (as  is  almost  always  the  case  with  respect  to 
contraband;^  what,  then,  if  one  of  those  nations,  without  the 
consent  of  the  other,  should  prohibit  altogether  my  trading 
with  her  enemy?  Such  an  ii^terdiction  would  be  unjust  as  to 
all  but  the  subjects  of  the  prohibiting  nation.  GroHus  appears 
to  have  been  of  this  opinion,!  otherwise  he  justly  thinks  that 
respect  is  due  to  the  public  proclamations  of  sovereigns,  and 
that  they  are  not  to  be  disregarded  with  impunity. 

As  to  the  other  point,  what  matters  it,  whether  he  who 
has  shipped  his  goods  on  board  of  the  enemy's  ship,  did 
or  did  not  know  of  the  war?  Suppose  that  he  did  know  of  it, 
and  that  he  also  knew  that  the  ship  belonged  to  an  enemy,  the 
question  will  still  recur,  whether  he  has  acted  lawfully  or  un- 
lawfully in  shipping  the  goods?  These  fine  spun  niceties, 
although  they  may  serve  to  make  a  display  of  legal  ingenuity, 
cannot  fail  to  be  rejected  by  those  who  follow  the  rules  of  plain 
unsophisticated  common  sense. 

Before  I  express  my  own  opinion,  I  must  first  consult  the 
treaties  which  have  been  made  between  different  nations  upon 
the  subject.  As  far  as  I  can  understand,  they  nearly  agree 
with  the  French  law,  which  is  laid  down  by  Jliornac;\.  que  la 
robe  de  Vennemi  conjiaque  celle  de  Pami.^  Grotius^  attempts 

*  The  same  optnton  is  given  in  Consil.  Belg.  toL  4.  Con$iL  307. 

t  Vbi  tujbr^,  not.  4. 

}  Ad  1.  Penult.  $  1.  AT.  hcati  conducti. 

§  "  Tliat  the  goods  of  an  enemy  prodttoe  the  confiscation  of  those  of  a 
friend."  The  word  robe  in  the  old  French  idiom  signified  cficttt  gootUf 
fomitiire,  xoearing  apparel  and  the  like.  Roba  in  ItaHan,  ropain i^kmUh,  vod 
roupa  in  Portuguetei  at  this  day,  mean  the  same  thing.  T« 

II  In  not  adLS.  de  J.  B.  ac  P.  c.  6.  $  6. 
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to  explain  away  the  rigouF  of  this  law,  and  understands  it  to 
mean,  that  if  enemy  goods  are  shipped  on  board  of  a  neutral 
vessel,  with  the  cmsent  of  the  owner  of  the  shifi^  then  die  ship 
herself,  though  neutral,  is  liable  to  confiscation. **  But  this  is 
not  the  subject  before  us,  and  will  be  treated  in  the  next 
chapter.  If,  however,  the  consent  of  the  owner  of  the  vessel 
is  the  cause  of  her  confiscation,  why  do  we  not  confiscate 
neutral  good^.  Which,  with  their  owner's  consent,  are  shipped 
on  board  of  an  enemy^e  vessel?  Of  this,  Grotius  has  said 
nothing,  and  y^t  die  rule  <3ff  reciprocity  required  that  the 
same  law  should  be  applied  to  both  cases. 

But  if,  setting  aside  for  a  moment  these  considerations,  we 
turn  to  the  treaties  themselves:  we  shall  find  that  they  all 
simply  stipulate,  that  ^*  neutral  goods  found  on  board  of  an 
enemy's  vessel,  are  liable  to  confiscation.''!  In  this  they  have 
adopted  die  principle  of  the  old  French  law,  which  confiscates 
the  goods  of  neutrals  merely  because  they  are  found  on  board  of 
the  vessel  of  an  enemy  ,^  and  therefore  do  not  agree  with  what 
Grotius  states  to  have  been  decided  by  the  court  of  HoUdnd^ 

*  But  Vtdm  rebukes  him  strongly  for  eotertainiiig  this  opinion.  *'  Grotiui/* 
says  be,  "  pretends  that  our  ordinances  are  to  be  understood  with  this  re- 
striction; it  would,  if  it  were  admitted,  furnish  an  excuse  to  the  neutral 
master,  with  which  he  never  would  fail  to  elude  the  confiscation  of  his 
▼essel  and  the  remainder  of  his  cargo."    Faiin,  Traits  det  Pritet,  p.  64. 

There  is  no  doubt  that  such  was  the  ancient  law  of  France^  and  that  it 
confiscated  alike  neutral  goods  found  on  board  the  enemy's  ships,  and 
neutral  ships  carrying  enemy's  goodsi  so  true  it  is,  that  injustice  has  always 
followed  power.  T, 

t  Marine  treaty  between  Spain  and  the  states-general  of  the  17th  De- 
cember 1650,  art  13.<^Treaty  of  commerce  between  Frqnce  and  the  states- 
general  of  the  27th  of  April  1662,  art,  35.-<-Treaty  between  tlie  same 
powers  of  the  10th  of  Augwt  1678,  art  22.— Of  the  20th  of  September 
1697,  art.  27'^llth  o^ April  1713,  art.  26^Between  England  %n6,  the  sUtes- 
general,  Ist  of  December  1674,  art.  ^.-^Snoeden  and  the  states-general  of 
the  26th  of  November  1675^  art  — .  And  12th  of  October  167^  art.  22. 

\  But  by  the  same  treaties,  as  will  be  seen  in  the  next  chapter,  it  was  on 
the  other  hand  stipulated  that  enemy's  goods  found  on  board  of  neutral 
ships  should  not  be  liable  to  confiscation,  or  in  other  words,  that  free  *hip9 
ehauld  mate  free  goods;  so  that  if,  in  one  respect,  they  were  conformable  to 
the  old  severe  law  of  F^anee,  they  established  upon  the  whole,  the  more 
equitable  principles  of  the  modern  la^  <f  natione,  4  T. 
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and  to  have  obtained  the  force  of  a  law*  It  is  true,  that  the 
treaties  which  I  have  related  are  subsequent,  and  that  they 
are  of  no  force  except  between  those  who  are  parties  to  them. 
But  the  rule  which  they  establish  cannot  be  defended  on 
rational  principles:  for  why  should  I  not  be  allowed  to  make 
use  of  my  friend's  ship  to  carry  my  property,  notwithstanding 
his  being  at  war  with  you?  If  treaties  do  not  prohibit,  I  am  at 
liberty,  as  I  have  already  said,  to  trade  with  your  enemy;  and 
if  so,  I  may  likewise  enter  into  any  kind  of  contract  with  him, 
buy,  sell,  let,  hire,  &c.  Therefore,  if  I  have  engaged  his  vessel 
and  his  labour,  to  carry  my  goods  across  the  seas,  I  have  done 
that  which  was  lawful  on  every  principle*  You,  as  his  enemy, 
may  take  and  confiscate  his  ship,  but  by  what  law  will  you  also 
take  and  confiscate  the  goods  that  belong  to  me,  who*  am  your 
friend?  All  that  I  am  bound  to  do,  is,  to  prove  that  they  are 
really  mine;  for  here  I  agree  with  Grotius,  that  there  is  some 
room  for  presuming^  that  goods  found  on  board  of  an  enemy's 
vessels  are  the  property  of  the  enemy. 

But  what  shall  we  say,  if  the  owners  of  the  goods  knew  and 
consented  that  they  should  be  shipped  on  board  of  the  vessel 
of  their  friend,  indeed,  but  of  your  enemy?  I  should  think 
that  this  knowledge  and  consent  do  not  authorize  a  confisca- 
tion. The  matter  depends  upon  this  only  question,  whether 
the  owners  of  the  goods,  in  shipping  them  on  board  of  an 
enemy's  vessel  have  acted  lawfully  or  unlawfully?  I  have 
contended  for  the  former  position,  because,  as  I  may  lawfully 
carry  on  any  kind  of  trade  with  your  enemy,  I  think  that  I 
may  therefore  enter  with- him  into  any  kind  of  contract,  and 
make  use,  for  a  valuable  consideration,  of  his  ship  for  ray 
own  utility.  Take,  if  you  can,  every  thing  which  belongs  to 
your  enemy,  but  restore  to  me  what  is  my  own,  because  I  am 
your  friend,  and  in  shipping  my,  goods,  I  have  not  intended  to 
do  you  any  injury. 

With  what  I  have  said,  nearly  agrees  what  is  laid  down 
in  the  Consolato  del  Mare^  to  wit:  "  that  the  enemy's  ship 
when  taken,  belongs  to  the  captors,  and  the  neutral  goods  to 
the  owners  thereof,  but  that  those  owners  may,  if  they  are 
present,  compound  for  the  purchase  of  the  vessel,  and  thus  be 
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enabled  to  prosecute  their  voyage.*  If,  however,  a  composition 
does  not  take  place,  the  vessel  may  be  carried  into  a  port  of 
the  captor,  but  still  the  goods  are  to  be  restored  to  their 
owners,  on  paying  the  freight  thereof,  in  the  same  manner  as 
if  the  voyage  had  been  performed.*'  I  approve  of  this  general 
doctrine;  but  what  is  said  there  on  the  subject  of  freight,  I  Can- 
not admit  to  be  founded  in  law.  I  understand  very  well,  that 
he  who  has  taken  the  vessel,  has  also  taken  all  the  right 
arising  out  of  It  which  belonged  to  her  or  to  the  master;  but 
the  freight  was  not  due  to  the  ship,  nor  to  die  captain,  unless 
the  goods  had  been  carried  to  their  destined  port^f  The  ques« 
tion,  however,  is  asked,  whether,  if  a  ship  is  taken  in  th^ 
course  of  her  voyage,  the  owner  of  the  goods  on  board  is 
obliged  to  pay  freight  to  the  captor?  I  answer,  that  if  the  captor 
IS  ready  to  carry  the  ship  with  the  goods  to  the  place  of  their 
destination,  I  think  that  he  is  entided  to  demand  his  freight, 
otherwise  I  am  of  opinion  that  he  is  not.  The  shipper  is  suffi- 
ciendy  punished  for  his  imprudence,  in  putting  his  goods  on 
board  an  enemy's  vessel,  when  he  is  obliged  to  claim  them  at 
his  own  expense,  and  to  carry  them  away  at  his  own  risk.  I 
have  shewn,  in  a  former  chapter,^  that  difficult  questions  will 
arise  respecting  this,  matter  oS  freight^  and  that  it  requires  a 
sound  judgment  to  form  a  correct  opinion  upon  diem. 

*  CbfiM/.  ikl  Mar,c9TX  This  chapter  bat  been  «te|;uitlytranal«tediQto 
EnglUht  by  the  learned  Dr.  MMmat^  and  is  bound  togetber  wi^  b>»  ifttitf- 
esting  collection,  entitled,  Collectanea  Mariti/tia,  London^  jButtenvorth  IBQl. 
Tiie  passa{;e  referred  to  by  our  author,  is  in  that  translation  marked  $$  6  &  T. 
In  M.  Boucher' 9  French  translation,  it  is  c.  27^  $$  1013,  1013,  vol.  ii.  p.  511. 

f  This  doctrine  of  our  author  is  fully  reco|fnised  in  England^  where  the 
captor  of  an  enemy's  ship  is  not  considered  as  entitled  to  ffeij^ht  on  neutral 
goods,  unless  he  has  carried  them  to  the  port  of  their  destination.  The 
Fortuna,  4  Rob.  298.  Am.  edit.  It  is,  however,  allowed  in  certain  cases, 
when  the  goods  are  brought  to  the  claimant's  own  country.  The  Diana, 
$  Rob,  64  Am,  edit. 

J  C.  10.  p.  80. 


to 
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CHAPTER  XIV. 

Of  Enemtfs  Good9  found  on  board  of  neutral  Mps, 

IV  a  neutral  ship  be  taken,  having  enemy's  property  on  board, 
two  questions  are  to  be  considered:  the  one,  whether  the 
neutral  ship  iuelf,  the  other,  whether  the  enemy's  goods  are 
liable  to  confiscation? 

As  to  the  first  question,  if  we  follow  the, ancient  law  of 
France^  a  neutral  ship  will  be  liable  to  confiscation  for  cany- 
ing  enemy's  goods.  That  such  was  the  law  of  France^  in 
ancient  times,  is  dear,  by  the  exemption  from  it  granted  to  the 
Hanae  Toxvns^  in  their  treat  v  with  that  country  of  the  10th  of 
May  1655*  Grotius^  in  the  passage  menuoned  in  the  preceding 
chapter,  is  of  opinion,  that  the  French  law  does  not  extend 
farther  than  to  the  case  of  a  neutral  ship,  the  owner  of  which 
knowtngly  receives  enemy's  goods  on  board,^  relying  on  that 
law  of  the  Digest]  in  which,  as  I  have  said  above,^  a  dis- 
tinction is  made  between  the  master's  knowing  and  his  being 
ignorant  of  unlawful  goods  being  laden  on  board  of  his  ship; 
in  the  first  case,  but  not  in  the  second,  the  law  directs  the  ship 
to  be  confiscated.  Loccenius^  also  distinguishes  the  present 
case  in  the  same  manner* 

« 

*  See  the  note  *  p.  103. 

f  Domintu  navit,  «t  illicite  aliquid  in  nave,  vel  ipte,  vel  vectored  intpotuerintt, 
iiawt  quoqueJUco  vindicatur.  ^uod  ^  abtente  Domino,  {imagistro  veigtt&enui' 
tort  out  prortfA  nauUne  aliquod  tdfaetum  wit:  ipd  quidefn  capiie  finmuntmr, 
eammini*  fnerdkwt  navis  autetn  Domino  rettitmtwr.  If  the  owner  of  the 
ship  or  any  of  the  passengers  shall  put  any  thing  unlawfully  on  boards 
the  ship  shall  also  be  confiscated.  If,  however,  it  shall  have  been  done  in 
the  absence  of  the  owner,  by  the  master,  mate,  or  some  of  the  mariners, 
they  fitiall  be  capitally  punished,  and  the  goods  shall  be  confiscated,  but  the 
ship  shall  be  restored  to  the  owners,  ff,  tie  Public  t^  Vectig,  I.  II.  %  2. 

%  C.  13.  p.  94 
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TMs  distinctioii  of  Paubu*  between  the  Icnovledge  and 
ignorance  of  the  master  of  the  ship,  is  certainly  very  im- 
portant, and  has  been  very  much  attended  to  in  the  Soman 
law,  but  now  is  hardly  of  any  force  if  the  vessel  belongs  to  the 
master  himself;  for  it  is  generally  he  who  receives  the  goods, 
and  who  attests  their  shipment  by  an  instrument  commonly 
catted  a  btU  ofladmg*  It  is  of  greater  use,  if  the  ship  belongs 
to  other  owners  than  the  captain,  and  he  has  received  the 
goods  without  their  knowledge,  as  I  have  already  shewn  in 
another  place.f  It  may,  however,  be  doobtwl,  whether  odier 
owners,  if  th^  have  given  a  special  authority  to  the  master  to 
take  goods  on  freight^  and  he  has  shipped  unlawful  merchan* 
dize,  are  not  bound  for  his  act?  In  general  the  rule  is,  that  be 
who  entrusts  an  unfit  person  with  his  business,  is  answeraUe 
f<Hr  his  faults  and  for  the  frauds  that  he  commits;  and  if  a  dis- 
tinction is  made  between  the  master  and  another  owner  of  the 
vessel,  the  question  will  present  itselfln  a  pretty  difficult  point 
of  view*  But  this  is  not  the  ground  that  I  go  upon.  I  am  wU- 
ling  to  admit,  that  the  owners  of  the  ship  are  bound  for  the 
act  of  the  master,  even  without  having  given  him  a  special 
authority;  that  the  receiving  of  the  goods  was  ordered  by  the 
owner  himself,  and  that  he  knew  in  every  case  what  goods 
were  shipped  on  boanl  of  his  vessel,  and  to  whom  they  be- 
longed; notwithsunding  all  that,  I  see  no  reason  for  confis* 
eating  the  ship,  merely  for  having  enemy's  property  on  board$ 
whether  or  not  the  owner  knew  of  or  gave  his  consent  to  it. 

I  do  not  grant  to  GrotiuSj  that  the  case  which  Pioulus  speaks 
of  in  the  passage  which  he  cites,  extends  to  that  which  we  are 
now  contending  about.  Not  because  in  those  things  which 
depend  sokly  upon  reason,  the  principles  of  the  law  of  nations 
may  not  safely  be  sought  for  in  the  rules  of  Soman  jurispru- 
dence,  but  because  the  doctrine  of  FaiUus  has  no  application 
here.  He  only  speaks  of  a  master  of  a  vessel,  who,  knowingly 
or  unknowingly,  carries  goods  in  fraud  of  the  revenue.  In  that 
case,  it  is  true,  that  if  the  master  acts  with  full  knowledge  of 
the  circumstances,  he  emplojrs  his  vessel  and  his  labour  for  an 

*  The  author  of  the  aboTementibned  p^ntigt  in  the  Digest  T. 

t  Abore,  c.  13.  p.  96. 
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UnkwiU  puipose,  and  the  is  jusdy  lUbk  to  tiomiacUwtk;  for 
be  who  GDQCMik  and  knowingly  carries  on  board  of  bis  wemdj 
goods  which  ought  to  be  decbned  for  the  purpoaie  of.  paying 
die  duties  thereon^  commits  a  DFaud  upon  the  piiUtc«  And 
therefore^  at  present,  by  the  biws  of  aknoat  every  country, 
siUps  which  are  employed  in  defrauding  the  revenue,  are  con^ 
fisorted,  for  no  other  reason  than  that  they  are  employed  in  an 
ilkgid  act. 

I  have  myself  adopted  the  same  distinction  of  Pmdm^  wkfa 
respect  to  contraband  goods,^  and  have  given  it  as  my  opinion, 
dtait  if  snch  goods  were  shipped  on  board  of  a  neutral  vessel, 
to  be  carried  so  the  enemy,  with  the  knowledge  of  the  owners, 
die  ship  itself  is  also  liable  to  be  confiscated,  unless  there 
should  be  treaties  to  the  contrary;  because  the  owners  in  soch 
a  case  are  concerned  in  an  act  prohibited  by.  law* 

But  now,  let  us  pause  and  consider,  whether  he  is  guSty  of 
My  offence  agdnst  the  law  of  nations,  who  carries  on  board 
of  his  vei^sel  die  goods  of  his  friend,  ^although  that  friend  is 
jrour  enemy?  By  what  right  will  you,  who  are  my  friend,  cap- 
ture my  ship^  merely  because  she  carries  your  enemy's  goods? 
I,  who  am  a  friend  to  both  parties,  shall  serve  them  both,  in 
diose  things  that  are  not  hurtful  to  either,  and  in  die  same 
manner  both  will  serve  me  in  things  that  are  indifierent.  On 
diis  principle,  your  enemy  may  with  propriety  hire  his  vesfcl 
out  to  me,  and  I  am  at  liberty  to  hire  mine  out  to  him.  Of 
diost  who  act  thus  innocendy  and  without  fraud,  I  have 
created  more  at  large  m  the  preceding  chapter,  and  if  what  I 
hafve  said  thene  is  correct,  there  is  no  need  of  saying  any  more 
upon  this  question,  but  it  most  be  laid  down  as  a  principle, 
diat  a  neutral  vessel  is  not  liable  to  be  confiscated  for  having 
enemy '^  goods  on  board,  whether  the  owner  of  the  vessetlcnew 
of  it|  or  not;  because,  in  either  case,  he  knew  diat  he  was  en- 
glq;ed  in  a  lawfrd  trade;  and  in  this  hU  case  diflScfiB  frbm  that 
kX  him  who  knowingly  curies  C9ntr«bml  goods  to  the  enemy. 
Wheiefare,  on  the  present  ^nesdon,  I  do  not  admit  die  appli- 
cation of  die  distincdon  made  by  Faultm;  but  I  approve  of  the 

•  Ab^,  p.  96. 
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«ipitiioa  vhi^  w te  g^ ven  io  genend  tcnns  by  the  Duieh  hwyvra, 
aad  it  reooided  in  the  ConmHa  Be^gica^*  that  a  neutral  Mpj 
tUikQughladcn  with  tnemif^s  goodfy  is  not  liable  to  conjiscatien. 

We  will  oow  proceed  to  consider  the  eecond  question, 
whether  the  etteny's  goods  themsdres,  taken  €m  hoard  of  e 
nftttral  vessd  ai«  liable  lo  ooofiscation?  Some  wUl  wonder, 
perbi^Si  that  any  doubt  should  be  entertained  about  it,  as  it 
is  clearly  lawful  for  a  belligerent  to  take  die  property  of  his 
enemy.  And  yet,  in  aU  the  treaties  Which  I  have  cited  in  the 
preceding  chapter,!  diere  is  an  express  stipulation,  dmt 
^  tKktmy^B  goods  found  on  board  of  aeusral  vessek,  shall  be 
fr^f"  or*  (m  vc  commonly  express  it),  ibaxfree  ships  shaU 
wake  free  gooda^  except,  however,  contraband  of  war,  Mrhen 
carrying  to  the  enemy.  And  what  wiU  be  thought  mose 
astonishing  is,  that  among  those  treaties  there  are  four  to 
which  France  ts  a  party,  and  according  to  them,  even  enemy's 
goods  laden  on  board  of  neutral  "vessels  are  not  liable  to  con* 
fiscation;  much  Jess,  dierefore,  ought  the  neutral  vessel  to  be 
cmifiscated,  on  board  of  which  they  are  shipped.  So  that  it 
must  be  said,  either  that  the  principle  of  the  old  French  law 
which  I  h^ve  above  mentioned,  has  been  enurely  abandoned, 
or,  what  is  more  probable,  that  those  treaties  are  to  be  con« 
sidered  as  exceptions  to  it.  However  tMs  may  be,  we  are 
bound,  in  die  discussion  of  general  principles,  to  attend  more 
to  reason  than  to  treaties.  And  on  rational  grounds,  I  cannot 
see  why  it  should  not  be  lawful  to  take  enemy's  goods,  al- 
though found  on  board  of  a  neutral  ship;  for  in  that  case,  what 
the  bdligerent  takes  is  still  the  property  of  his  enemy,  and  by 
the  laws  of  war,  belongs  to  the  captor. 

It  will  be  said,  perhaps,  that  a  belligerent  may  not  lawfully 
take  his  enemy's  goods  on  board  of  a  neutral  vessel,  unless  he 
should  first  take  the  neutral  vessel  itself;  that  he  cannot  do  this 
without  committing  an  act  of  violence  upon  his  friend,  in  order 
to  come  at  the  property  of  his  enemy,  and  that  it  is  quite  as 
unhrwful  as  if  he  were  to  attack  that  enemy  in  a  neutral  port, 

•  Vol.  4.  Consil  30e.  n.  2. 
f  Above,  p.  lOS.. 
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or  to  commit  depredations  in  the  territory  of  a  friend**  But 
it  ought  to  be  observed,  that  it  is  lawful  to  detain  a  neutral 
vessel,  in  order  to  ascertain,  not  by  the  flag  merely,  which  may 
be  fraudulently  assumed,  but  by  the  documents  themsdves 
which  are  on  board,  whether  she  is  really  neutral*  If  she  iq>- 
pear  to  be  such,  then  she  is  to  be  dismissed,  otherwise,  she 
may  be  captured.  And  if  this  is  lawful,  as  on  every  principle 
it  is,  and  as  it  is  generally  practised,  it  will  be  lawful  also  to 
examine  the  documents  which  concern  the  cargo,  and  from 
thence  to  learn,  whether  there  are  enemy's  goods  concealed 
on  board,  and  if  any  should  be  found,  why  may  they  not 
be  captured  by  the  law  of  war?  The  Dutch  lawyers,  whose 
opinion  I  have  already  cited,t  and  the  Consolato  del  Mare^  in 
the  chapter  above  referred  to,^  are  equally  clear  upon  diis 
point*  According  to  them,  the  neutral  ship  is  to  be  released; 
but  the  enemy's  goods  are  to  be  carried  into  a  port  of  the 
captor,  and  there  condemned.^ 

*  It  is  wortliy  of  observation^  that  our  author,  while  he  supports  the  bel- 
ligerent principle,  on  the  long  agitated  question,  whelheryrw  shipt  •*  do  or 
do  not  moke  free  goodt,^  tacitly  admits,  that  neutral  vessels  are  entitled  to  be 
considered  as  neittrat  territory,  a  proposition  which  Mr.  Buhner  tbooght  so 
■elf-evident,  that  he  did  not  think  it  worth  while  (though  he  profeaiedtjr 
wrote  in  favour  of  the  neutral  doctrine)  to  devote  a  single  page  of  his  woiIe 
to  its  proof  and  development  Hubn.  de  la  Sauie  Crc  vol.  1.  p.  211.  This  prin- 
ciple bein^  admitted,  the  question  is  reduced  to  the  single  point:  "  Whe- 
ther the  right  of  taking  enemy's  property  on  board  of  neutral  vessels, 
neeettarify  follows  as  a  consequence  of  the  right  of  searoh,  for  the  purpofe 
of  ascertaining  their  neutral  character^'  On  this  point  alo^,  the  whole  of 
our  auUior's  argument  turns,  and  he  maintains  the  afiirmative;  but  like 
Huimer,  he  takes  his  proposition  for  granted,  without  taking  any  pains  to 
demonstrate  it.  On  the  whole,  he  must  be  considered  as  having  made  a 
Tery  important  concession  in  favour  of  neutrals,  and  having  greatly  nar- 
rowed for  them  the  field  of  tliat  celebrated  controversy.  7. 

f  Consil.  Bclg.  uIh  sufird. 

i  C.  273.  §  2.  of  Mr.  JioinMon\  translation,  and  c.  276.  $  1004.  of  that  of 
M.  Boucher.  T. 

$  Above,  p.  104.  This  opinion  of  our  author  is  adopted,  as  we  have  shewn  be- 
fore, p.  105.  in  the  case  of  neutral  goods  found  on  board  of  an  enemy's  vessel; 
but  the  contrary  rule  universally  takes  place  in  the  case  of  enepy's  goods 
taken  on  board  of  a  neutral  ship,  in  which  case,  as  we  have  observed  above,  p. 
81,  the  owner  of  the  vessel  is  entitled  to  his  fipeight,  though  he  has  not 
carried  the  goodb  to  the  place  of  their  destination.    Such  is  the  opiaion  of 
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Those  authorities  say  further,  that  the  captor  must  pay  the 
freight  to  the  master  of  the  vessel,  but  I  do  not  think  that 
opinion  reasonable,  because  freight  is  not  due,  unless  the 
goods  have  been  carried  to  their  port  of  destination.  It  may, 
indeed,  be  said,  and  with  great  truth,  that  it  was  not  the  fault 
of  the  master,  that  he  did  not  carry  them;  but  it  must  be  said 
also,  that  when  he  took  enemy's  goods  on  board  of  his  ship, 
he  did  it  at  his  own  peril,  as  he  must  have  known  that  they 
might  be  taken,  and  thus  be  carried  into  a  port  of  the  captor. 
Therefore,  he  has  no  cause  to  complain,  if  his  ship  be  merely 
dismissed  without  paying  him  any  freight;  unless  it  should  be 
agreed  between  him  and  the  captor,  that  he  should  carry  the 
enemy's  goods  to  the  place  of  their  destination,  and  thus  have 
hired  his  vessel  out  to  the  captor  himself.  I  have  argued  on  this 
same  principle  in  the  preceding  chapter,  but  in  a  case  directly 
opposite;  being  that  of  neutral  goods  and  an  enemy's  vessel. "^^ 

I  shall  not  now  turn  to  the  particular  cases  in  which  this 
subject  has  been  discussed.  The  reader,  if  he  approves  of  the 
principles  which  I  have  laid  down,  will  be  able  to  form  a  cor- 
rect judgment  of  what  is  said  by  Albericus  Genttlia^\  and 
Zouch^X  on  the  same  question,  and  of  the  controversy,  which, 
as  the  latter  relates,  was  once  agitated  with  so  much  warmth 
between  the  English  and  the  Zealanders.^*  Zouchy  himself,  is 

Vattel^  which  ii  at  this  day  |(€iierally  contidered  as  law.'*  Si  Pan  tr<mve  wr 
un  nmueau  neutre  da  effeu  appartenanu  aux  ennemis,  on  t^en  saitit  parle  droit 
de  la  guerre:  mais  naturelietnent  on  doit  payer  le  fret  au  mattre  du  vaiueau^ 
tpn  ne  pent  touffirir  de  cette  eaieie.  If  on  board  of  a  neutral  vessel*  goods  are 
fbund  belonginff  to  the  enemy,  they  are  seized  by  the  law  of  war:  but 
naturally,  the  freight  is  to  be  paid  to  the  master  of  the  vessel,  who  cannot 
suffer  ftom  that  seizure.**  Fatt  L.  of  N.  1.  3.  c.  7.  $  115.  Such  is  also  the  rule 
in  England^  though  very  much  restricted,  and  rendered  almost  illusory  in 
practice.  The  Atiae»  3  Mob.  S43.  Am.  edit,  in  not.  The  Emamul^  1  Eob.  249. 
The  tfebeecot  2  Rob.  84  The  Immanuelt  iUd.  172.  Am.  ed. 

The  reason  of  this  rule  is  very  plain,  enem/e  goods  are  not,  like  eontra- 
band,  seized  and  confiscated,  ex  delicto,  but  merely  exreg  for,  he  who  carries 
enemy's  property,  is  not  guilty  of  any  offence  against  the  law  of  nations,  as 
our  author  himself  has  ably  demonstrated,  shore  p.  10&  71 

Above,  p.  lOJ. 

t  De  Advoc  Hispan.  I  t  e.  28.— *t  De  Jure  Fee  p.  2.$  &  Q.6. 

§  It  is  related  by  Zoueht  that  in  the  year  1576^  the  merehanU  of  the 
Spanish  Uetierlandit  bein^inthe  habit  of  canytng  on  Uielr  commerce  with 
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of  opinion,  that  the  neutral  vessel  ought  to  be  released,  and 
the  enemy's  goods  confiscated;  but,  he  thinks  that  freight 
ought  to  be  paid  to  the  master,  in  which  he  ag^es  with  the 
Consolato  del  Mare^  but  not  with  me*  He  is,  however,  for 
sdlowing  such  freight  only  pro  rata  itineria  peracti.^  If  his 
doctrine  were  correct,  as  in  my  opinion  it  is  not,  it  would 
be  very  difficult  to  explain  this  restriction,  on  satisfactory 
principles.! 

After  writing  thus  much,  the  works  of  the  learned  Hetnec- 
ciits  have  come  to  my  hands,  and  among  them  his  dissertation 
**  On  the  confiscation  of  ships  for  carrying  prohibited  goods  ^\ 
in  which$  he  briefly  considers  the  two  questions  which  are 
the  subject  of  this  and  the  preceding  chapter.  The  perusal 
of  that  treatise  has  not  induced  me  in  the  least  to  alter  my 
opinion;  I  am,  on  the  contrary,  confirmed  in  it  by  the  authority 
of  so  great  a  man.  If  the  reader  will  take  the  trouble  to  com* 
pare  what  has  been  said  by  each  of  us  on  the  same  subject,  he 
will  be  satisfied  of  the  reason  why  I  have  not  thought  it  neces- 
sary to  make  any  alteration  in  this  chapter,  or  in  that  which 
immediately  precedes  it* 

Spain^  tben  at  war  with  the  United  Province^t  under  cover  of  the  Enf^lUk  flag^ 
the  priTateers  of  Zealdhd  captured  several  ZnglUk  vessels  engaged  in  that 
trade,  and  had  them  condemned  as  prize  in  their  court  of  admiralty.  He  adds, 
that  the  EnglUh  complained  of  it,  and  by  way  of  retaliation*  detained  the 
ships  of  the  Zealandtrs  which  they  found  in  the  ports  of  Etiglandt  and  im- 
prisoned their  commanders.  But  the  prince  of  Orange  prevailed  upon  the 
queen  to  accept  of  a  compromise*  by  which  the  property  taten.waa  restored 
on  both  sides.  Zouch,  ubi  suprA.  T. 

*  In  proportion  to  the  voyage  performed.  T. 

^  We  have  shewn  in  former  notes,  p.  81. 110.  that  contrary  to  the  opinion  of 
onr  author,  freight  is  generally  allowed  to  the  neutral  master  in  the  prize- 
courts  of  Europe.  And  it  is  not  only  paid  to  him,  as  Zouck  wo«ld  have  iU 
pro  ratd  itineris,  bat  in  toto,  and  as  if  the^vhole  voyi^  had  been  pcrfi»rmed. 
The  reason  given  for  it»  which  appean  fonnded  an  very  sound  principles, 
is,  **  that  the  captor  represents  his  enemy*  by  possessing  himself  of  bis 
goods,  jure  belli/  and  that,  although  the  whole  freiglit  has  not  been  earned 
by  the  completion  of  the  voyage,  yet,  as  the  captor,  by  his  act  of  seizure, 
has  prevented  its  completion,  his  seizure  shall  operate  to  the  same  effect 
as  an  actual  ddivery  of  the  goods  to  the  consignee*  and  shall  subject  him 
to  the  payment  ofthe  fun  freight"  ThtCopeHhagentlfioh.2^Jnfer.edit.  T 

\  Be  na^hue  eh  vschrrom  vetitarwn.  enercium  commissi*      <-  f  C.  2.  §  9. 
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CHAPTER  XV. 

Of  the  Right  of  Poatlimintf  on  neutral  territory. 

IT  has  been  questioned  whether  this  right  extends  to  person^ 
or  thingSt  which,  after  being  taken  by  an  enemy,  .are 
carried  by  him  into  the  territory  of.  a  neutral.  It  might  be 
supposed  that  this  question  is  settled  by  that  passage  from  the 
Dig-estj  in  which  Fomponius  says,  *'*  that  one  of  our  people  who 
has  been  taken  by  the  enemy,  is  understood  to  be  returned 
among  us,  if  he  arrives  among  our  friends  or  upon  our  ter-. 
ritory;^'''^  and  as  the  same  law  which,  on  the  subject  of  post- 
liminy, applies  to  persons,  applies  also  to  things,  there  does 
not  appear  to  be  any  further  room  for  controversy;  for  it  seems, 
that  under  the  general  denomination  ot  friends j  Pomponiits 
has  meant  to  include  neutrals^  who  are  certainly  entided  to 
that  appellation*  But  GroUus  construes  it  in  a  different  man-. 
aer;t  he  thinks,  and  in  my  opinion  justly,  that  by  the  won! 
frienda  are  not  jg;enerally  to  be  understood,  all  those  who  are 
at  peace  with  us,  but  only  those  who  are  engaged  with  us  in 
the  same  war.  He  gives  the  same  interpretation  to  what  la 
said  by  PaiduSj  that  ^^  those  are  considered  as  having  returned 
to  us  by  right  ot postliminy^  not  only  who  have  actually  entered 
our  territory,  but  who  have  arrived  widiin  the  dominions  of  a 
friend  or  ally;  because  there  they  begin  to  be  under  the  safe-, 
guard  of  the  public  faith."^ 

If  we  take  the  words  ^^  or  an  a//y"  conjunctively^  (which 
we  may,  perhaps,  do,  in  the  same  manner  that  we  frequently 
construe  a  conjunctive  into  a  disjunctive)^  Paubts^s  opinion  will 
support  the  interpretation  of  Grotius;  for  an  ally  certainly 

*  fr.  de  Cspt.  &  PostUm.  Reven.  L  5.  $  1. 
t  De  J.  B.  sc  P.  1.  3.  c.  9.  $  2.  n.  1  sod  2. 

tP 
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comes  within  the  description  of  the  word  friend.  If,  however, 
we  take  it  in  the  disjunctive  sense,  it  will  lie  sufficient  that  it 
be  a  neutral  or  friendly^  though  not  an  allied  nation.  Of  this 
opinion  is  AJbericue  Gentilie^  but  he  is  deariy  in  the  wrong; 
because  the  reason  which  Paulue  gives,  that  the  person  who 
was  taken  begins,  when  on  a  friend's  territory,  to  be  under  the 
safeguard  of  the  puUic  fiiith,  applies  as  well  and  rather  more 
to  an  allt/  than  to  a  mere  friend. 

Of  the  same  opinion  with  Grotiusy  and  before  him,  was 
Antonio  de  Gama^'f  whom  GentiHs  on  that  account  undertook 
to  refute.  Zouch^^  according  to  his  custom,  contents  himself 
with  relating  the  different  opinions  of  others,  and  gives  none 
himself,  though  he  rather  appears  to  incline  to  that  of  Gentilis. 
As  to  Grotiue^  he  supports  what  he  says  merely  by  the  au- 
thority of  precedents,  without  adding  a  single  argument  of  his 
own.  ^*  Among  those,"  says  he,  ^  who  are  friends,  but  not 
allies,  prisoners  of  war  do  not  change  their  condition,  unless 
it  be  so  specially  agreed  by  treaty,"  and  by  way  of  example, 
he  immediately  quotes  the  second  treaty  between  the  Cartha- 
ginians and'  Romans {^  but  Zouch  very  properly  observes, 
that  it  does  not  sufficiently  appear  whedier  what  the  two 
nations  agreed  upon  together  is  to  be  considered  as  a  de* 
claration-of  the  law  of  nations,  or  as  an  exception  to  it.  In 
various  treaties,  among  the  most  ancient  as  well  as  the  most 
modem,  this  is  a  question  which  it  is  often  difficult  to  decide; 
and  it  is  always  dangerous  to  infer  the  law  of  nations  merely 
from  treaties,  without  also  consulting  reason.  Grotius  adds,  in 
his  notes,  that  it  appears  from  Thuanus^  that  the  king  of  Fez 
and  Morocco  was  of  the  same  opinion  with  him;  but  no  one 
wiQ  be  willing  to  be  instructed  by  such  masters  in  the  law  of 
nations. 

*  De  Advoc.  Hisp.  1. 1.  c.  I. 

t  DecUiones  Lusitanicae,  384. 

X  De  Jure  Fee.  p.  S.  $  8.  Q:  2. 

$  It  was  stipulated  by  that  treaty,  that  if  the  prisoners  made  by  tlie 
Curthaginitau  on  sone  nation  in  friendship  with  the  Jtomaru,  should  come 
into  the  countries  under  the  Boman  dominion,  they  might  be  reclaimed, 
and  should  again  become  free;  and  that  the  friends  of  the  Carthaginiaru 
should  have  the  same  riglit  within  the  Punic  dominions.  Gro$.  M  tugtrd^ 
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As  to  odier  writers,  JSuberus*  is  of  the  same  o|naxon 
Groiius^  wheQ  he  understands  by  the  word  returned^  one  who 
is  come  back  into  the  territory  of  an  oily.  Hcrtiu9\  agrees 
ako  with  him,  and  considers  the  rigiit  of  postliminy  as  not 
being  founded  on  the  law  of  nations,  but  on  municipal  law* 
He  decides  on  the  question  so  often  discussed  among  nations, 
*^  whether  a  prisoner  of  war,  or  captured  property,  which  is 
brought  into  a  neutral  country,  are  entided  to  their  liberty  by 
the  right  of  posdiminy?"  He  maintains  that  they  are  not; 
^  because,"  says  he,  ^  neutrab  are  bound  ^  to  take  i^faet  fitnr 
the  latv^  and  thereCdre  cannot  say  that  the  capture  was  illegally 
made.'':^ 

But,  indeed,  if  we  chuse  to  consider  this  subject  by  the 
mere  light  of  reason,  this  question  appears  to  me  so  idle,  that 
I  wonder  that  it  has  exercised  the  minds  of  so  many  writers* 
He  who  returns  among  the  allies  of  his  sovereign,  is  entitled 
to  the  right  of  posdiminy,  because  he  is  considered  as  having 
returned  to  his  own  country,  for  allies  are  considered^  aa 
making  but  one  state  widi  burselves.^  Certainly  they  are  not 
to  be  considered  as  separate  nations  in  respect  to  the  war  in 
which  they  unite  their  forces  and  mutual  assistance*  There- 
fore, by  the  word  frienda^  which  Pon^nhut^  makes  use 
of,  I  woidd  understand  those  who  are  such  in  the  highest 
degree,  that  is  to  say,  who  are  in  alliance  with  us  against  the 
same  enemy;  and  by  Pauhis^s  expression,^  ^'  9i  friend  or  ai/y/' 

*  De  Jufe  Civitatift»  I.  3.  f  4.  c  5.  n.  IL 

t  Adnot  ad  Puifend  De  Jure  K.  and  G.  1. 8.  c  d  n.  35. 

X  Such  is  also  the  opinion  of  all  the  modern  writers,  and  particularly  of 
VatteL  Le  droit  depottiimifiie  tCa  point  lieu  chez  Utpeuplet  neutntg  carquiamque 
^ei£t  demeurer  neutre  dam  une  guerre  e»t  ohligi  de  la  coruid&er  quant  d  Me* 
effftt,  cotMne  igalerfunt  juete  de  part  €f  tPautre^  Of  par  cone^quent  de  rtgarder 
comwe  bien  acquit  tout  ce  qui  e*t  p(it  par  run  ou  Pautre  parti.  The  right  of 
postliminy  does  not  take  place  aioong  neutral  nations;  for  whoever  will  re- 
main  neutral  in  a  war,  is  obliged  to  look  upon  it,  as  to  its  effects,  as  being 
equally  just  on  both  sides,  and  consequently  to  consider  as  a  lawllil 
acquisition  whatever  is  captured  by  either  party.   Law  of  Nat.  I  3.  c. 

14.  i  2oa, 

^Unam  conttituunt  Chitatem.  See  the  Hcnrick  and  Maria,  4  Rob.  49. 
Amer.  edit.  *- 

II  Above,  p.  US. ^11  Ihid. 
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I  would  understand  him,  who  is  at  the  same  time  hi  fritnd' 
Mp  and  in  alSance  with  us;  for  otherwise,  it  would  have 
been  sufScient  to  have  made  use  of  the  word  fntndJ^  With 
aueh  alone,  because  of  the  alliance,  the  right  of  pottfiminy 

.  ^  The  dDdmaof  ^MUtfmmjry  iudmh^  the  ananiit  Rxmmu  Mppliad  |iri»- 
cipally  to  pcr4PnMt  it  beinf  the  pniclice  at  the  time  when  that  countqr 
flourished,  to  make  tlavet  of  pritonen  taken  in  war.  To  sucb,  Pomponim 
and  Paulut  particularly  meant  to  apply  their  principles  on  this  subject,  and 
thertforey  it  is  "not  eaty  to  refer  then  to  the  case  of  shtps  and  goods  taken 
at  tea  ia  a  modem  maritiOM  var.  Nor  does  it  saficiently  appear  whether 
those  authon  meant  to  speak  of  prisoners  who  made  their  escape  into  a 
friendly  or  allied  country,  as  well  as  of  those  who  came  thither  in  the  pot* 
tettitm  olt  their  masters  who  had  purchased  them  from  the  captors.  It  is 
iMtsible,  that  a  different  tvle  might  have  obtained  in  each  of  these  different 
eases.  The  <rtvjliaas  take  tso  AMMh  peias  to  e|iply  the  principles  of  the 
Motium  law  to  evecy  case  that  presents  itselfi  net  considerioiry  that  the  di^ 
ference  between  ancient  and  modem  manners  renders  them»  in  ma^y 
instances,  little  susceptible  of  a  direct  application. 

•  There  would  be,  in  our  opinion,  little  difficulty  in  settling  this  question 
ef  potHimiiijt  oe  nemr^l  ierritmyi  if  a  proper  attention  were  paid  to  the 
distinotk>n  which  the  law  has  established  between  milUwy  and  oW 
rights.  We  call  military  rights  those  which  belligerents  acquire  in  war, 
iy  capture  or  conquest,  to  tibe  property  of  their  enemies,  and  civil  righu, 
those  whidi  are  acquired  out  of  war  by  contract  or  otherwise.  These  dif- 
fbrentTigbts  receive  a  diferent  kind  of  proof.  JIZ6>«7  righU  are  etidenced 
bf  ^ssMMMnb  and  cietV  rights  by  the  ordinary  proofr  ^ftitie^  A  prise^  Aerc- 
fore,  which  is  brought  into  a  neutral  territory,  in  the  ponttuon  of  the  caplon 
or  of  their  agents,  does  not  return  to  its  former  oaoier,  by  the  law  of 
postliminy,  because  neutrals  are  bound  to  take  notice  of  the  military  right 
which  the  pottudon  evidences.  But  they  are  not  bound  to  receive  any 
other  proof  of  it  than  the  possession  itedi)  lor  with  the  fnere  righ  rf 
pteptrty  of  the  captor  they  have  nothing  to  do;  the  tight  9fpot9inum  is  the 
only  thing  that  they  cannot  controvert,  and  in  that,  ns  Sertifu  says,  they 
are  bound  to  ta%e  the  fact  for  the  /<rto.  If,  therefore,  a  vessel,  after  cap- 
ture, should  escape,  tft  be  brought  into  a  neotral  territoiy  by  others 
than  the  captor,  his  agents,  ^  those  who  otherwise  hkwfblfy  claim  under 
him,  as  there  is  no  longer  any  legal  eoMmce  of  the  military  right,  nofaa 
which  is  to  t>e  taken  fbr  /ino,  the  civil  right  of  the  fi>nner  owner  revives, 
and  the  property  retoms  to  him  by  the  tew  of  poetlimifiy.  We  do  not  mean 
to  speak  here  of  property  regularly  condemned  in  the  tribunab  of  the 
capton  such  a  condemnation  converts  the  military  into  a  drU  ligh^  of 
which  the  sentence  is  the  legal  evidence. 

For  warn  of  attending  to  these  distinctions,  the  broad  and  naqnaliifed 
propositions  of  our  author  have  led  many  into  an  error.  T. 
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tgkes  place>  but  with  those  who  are  iMrdy  finends  to  bodi 
pMrtiet,  the  state  or  eoadttion  of  our  cstixens,  or  of  our 
propertjr,  does  not  change,  because  there  is  ao  reason  Sow  itk 
Wherefore,  I  wonder  that  GtnfUu  and  others  have  been  of 
ofMnion,  that  every  thing  which  is  brought  into  die  dominioaa 
of  a  neutral  country,  returns  by  posiiinBiny,  and  as  a  conse* 
quence  thereof,  that  prisoners  cslUed  into  the  territory  of  a 
friend,  become  free.* 

This  doctrine,  as  to  f  lasonera,  is  roundly  asserted  by 
ymamca  de  Iwtmoia^f  and  Petrinu9  BMu^X  ^'^  whom  Zweh 
appears  to  concur  in  sentiment.^  But  the  contrary  is  so  plain, 
that  even  sceptics  have  never  seriously  entertained  a  doubt  of 
it;  for  all  unaniaM>usly  agree,  that  a  right  of  property  is  ae- 
qojred  by  capture  in  war,  and  that  that  right  continues  in  the 
country  of  a  firiend.  And  if  it  be  true,  that  the  prizes  which 
I  have  taken,  and  the  prisoners  that  I  have  made,  remain  my 
pvoperty,  by  what  right  shall  a  prince,  who  is  my  friend,  take 
from  me  those  things  which  belong  to  me,  plena  jure ^  and  give 


*  By  the  Uw  of  nations^  as  at  present  understood*  the  right  of  ]>ostlimlny 
takes  place  with  respect  to  person*,  even  in  a  neutral  country.  For  the  mo- 
ment that  a  prisoner  sets  his  foot  on  neutral  territory,  no  force  whatever  of 
tlw  belligerent  can  protect  kim.  **  A  privaleer,'*  says  r<sr«r/,  **  carfiet  his 
priae  into  a  neetral  port,  and  tbere  freely  sella  it;  bot  he  would  not  be 
allowed  to  put  his  prisoners  ashore*  in  order  to  confine  themj  for  to  keep  mr 
detain  prieoners  of  war,  in  order  to  confine  them,  it  a  continuation  of  hottiMee,'^ 
Law  of  Nat.  I.  3.  c.  7.  $  132.  True,  the  captor  may  confine  them  on  boaid 
ci  his  ship,  even  though  in  the  neatral's  port,  or  within  hit  jorisdietion; 
becaaee  a  «hip  is  considered  as  it  were  a  part  of  the  territory  of  the 
•ofcreign  to  whom  it  helongt.  (See  above*  p.  109»  110.),  but  beyond  that, 
no  force  can  lawfully  be  exercised  by  a  belligerent  on  pereont  in  a  neutral^ 
fiountry. 

if,  however,  a  passage  ahould  be  granted  to  a  body  of  land  troopa  through 
a  neutral  territory,  tbere  ia  no  doubt  that  they  might  keep  under  confine- 
ment  Uie  prisoners  that  they  had  with  them.  For  this  power  would  be 
ineident  to  the  right  of  passage,  which  otherwise  would  not  be  efiectuaU^ 
granted.  And  an  army  (as  well  as  a  JUet)  is  considered,  vtherever  it  mtgf 
bet  in  many  respects,  as  a  pr4uidhan  of  the  nation  to  whom  it  belongs.  See 
abore,  p.  39.  T. 

t  Conail.  30. 

\  De  Re  Militari,  p.  3.  Ut.  U.  n.  13. 

f  Do  Jure  Fee.  p.  3.  f  9.  <).  8. 
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Aem  up  to  another,  though  he  be  equally  his  firicttd?  It  ta  siif-  , 
fietently  clear,  that  he  cannot  do  it  without  injiuing  me*  Nor 
can  he  do  it  by  his  courts  of  justice,  for  he  cannot  lawfully 
judge  between  me  and  my  enemy,  without  the  agreement  of 
bolib.*  As  therefore,  what  is  taken  in  war  remains  die  pro* 
perty  of  die  captor,  though  in  a  neutral  country,  the  SweAsh 
ambassador  was  wrong,  wjten,  in  the  year  1657,  be  claimed 
certain  letters  of  his,  which  had  been  intercepted  by  the  Danet^ 
with  whoni  his  sovereign  was  at  frar,  and  delivered  to  die 
atates-general,  who  were  his  friends;  contending  that,  by  that 
delivery  they  had  again  become  his  own.f 

Treaties,  however,  are  sometimes  made  between  sovereigns 
on  a  different  principle,  as  was  the  case  formerly  between  the 
Mornims  and  CarthaginioMy  by  the  second  treaty  which  GrpiktM 
quotes  from  PolyUus.  And  thus,  by  the  90th  article  of  the 
treaty  of  peace  between  the  king  of  Portugal  and  the  states- 
general  of  the  6th  of  August  1661,  it  was  stipulated,  that 
^  what  should  be  taken  by  the  enemy  of  eidier,  and  carried 
into  the  port  of  the  other,  if  demanded  within  a  certain  time, 
should  be  restored."  But  such  conventions  cannot  be  made 
without  injury  to  him  who  carries  his  prizes  into  the  territoiy 
d  his  friend  as  into  a  safe  place.  Therefore,  they  diktx  no 
change  in  the  principles  of  reason,  or  of  the  law  of  nations. 
For  more  upon  this  subject,  see  Cuncms^s  dissertation  De 
Causd  Poatlimimiy  and  Locceniusy  De  Jure  MaritimOy\  where 
tile  arguments  of  Cunceus  are  briefly  stated.  II 

*  As  between  the  be11i{);erent8»  the  neutral  is  bound  to  see  right  wfaereter 
be  sees  pottenion:  of  a  nghX  nnaccompanied  with  possession,  he  cannot 
take  notice.  We  mean  to  speak  only  of  rifi^hts  acquired  by  or  founded  on 
the  law  of  war,  for  of  other  rights  he  may  judge  as  if  no  war  existed.    T. 

f  Aitz.  L  37.  Because  the  possession  of  the  captor  continued  in  the 
hands  of  his  donees  and  because  such  things  as  letters  and  the  like,  when 
taken  in  war,  do  not  require  a  sentence  of  condemnation  to  direst  the  right 
afpropertyofthe  first  owner.  Statitn  eapientium  Jiunt,  T. 

f  L.  3.  c.  4.  n.  6. 10. 

II  Ut  mm  victor  intrd  propria  prasidia  tutu*  ett,  itd  si  ofniei  JUetit  elegerk, 
Cr  in  9ua  pnendia  ee  et  sua  contuierit,  etiam  illie  publico  nomine  tutus  ett.-^ 
Serutn  est  atque  inutile^  hostem  tentare  in  aiieno  ttrritorio  vi  sttum  aiteri 
ftdtmere;  attt  cam  eommtmt  amico  agere,  vt  sUri  restituat.  Sihil  enim  hostile  aut 
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This,  however,  is  titK  only  as  to  cftptures  imide  in  a  just 
wnr,  for  if  any  diing  has  been  taken  by  pimtes,  it  is  by  att 
means  to  be  restored  to  the  former  owners;  and  so  it  has  been 
stipulitted  in  varioiis  treaties  between  different  nations**  And 
it  is  a  rule  -generally  adopted  among  all  the  nations  of  £uitq>e^ 
that  a  capture  1^  pirates  does  not  change  th^pvc^erty,  whieh 
subject  has  been  treated  more  at  large  by  others,  as  I  shaU 
shew  hereaftenf 

Agreeably  to  these  principles,  if  my  property,  captured  by 
enemies,  comes  into  the  territory  of  an  ally,  it  returns  to  my 
use,  and  hence  it  is  considered  as  if  it  had  been  delivered  by 
my  ally  from  the  common  enemyt  And  yet,  the  French  in  a 
similar  case,  formerly  iieted  on  a  difierent  principle,  in  con- 
sequence of  which,  the  states-general,  on  the  4th  and  5th  of 
December  1637,  decreed,  that  the  same  should  be  done  with 
respect  to  them4  % 

m^kntimi  ve/  {^  fiM^wmr«  vel  aUermn  aghare  in  mum  finu  contra  mkermm 
patietur,  guem  vmz  publica  in  portum  4ttum  admkit.  The  iianie  safely 
that  the  conqueror  finds  in  his  own  fortresses,  he  will  find  in  the  dominions 
of  his  friend;  if  relying  upon  his  honour,  he  hss  put  himself  and  what  be- 
long^s  to  him  into  his  power,  the  public  faith  wtH  protect  him  there.  In  Yain 
•ball  his  enemy  endeavour  to  retake  by  force  what  was  taken  from  him,  «v 
to  prevail  upon  the  neutral  sovereign  to  restore  it  to  him.  The  neutral 
sovereign  will  not  commit  an  act  of  hostility  against  his  friend*  whoq^ 
he  has  admitted  into  liis  country  under  the  protection  of  the  public  fiuth; 
nor  will  he  sufifer  any  other  person  to  hurt  him  within  his  territory. 
Loccen.  ubi  ra/W,  in  Script&r.  de  yure  Nmoico  Uf  Marit,  FMcicuL  vol.  il.  p, 
976.  We  have  thought  that  our  readers  would  not  be  displeased  with  mm 
transcribing  this  beautiful  passage  out  of  the  aTitings  of  one  of  those 
Northern  prqfeMsor*^  against  whom  sir  yatnet  Marriott  has  so  unjustly  and  so 
illiberally  v6nted  his  spleen.  Vide  his  decree  in  the  com  of  the  thip  Columbus^ 
in  the  first  moluiru  of  Collectanea  Juridica.  T, 

*  Treaty  between  the  emperor  of  Morocco  and  the  states-general,  of  the 
34th  of  September  1610,  art  4.— Treaty  (^  peace  between  the  United  /V^ 
winces  and  P^>rtug<Ut  of  the  6th  oi  August  1661,  art.  20.^Treaty  c^commeKa 
between  France  and  the  states-general,  of  the  27th  of  April  1663,  art.  45««.. 
Treaty  of  peace  between  England  and  the  8tatet-general»  of  the  14th  of 
September  1663,  art  11. 

t  Pttstt  c.  17. 

X  Aitz.  L  21.  24. 

§  Aitzema  relates,  that  France  being  in  alliance  with  Hbllami  and  both 
being  at  war  with  Spain,  the  J^ench  had  refiised  to  restore  to  the  Jh^eh 
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It  is  more  dMibcM,  whether  m  captor  mkj  m  a  aeotrd 
(iirritt»ry,  sell  the  thiag  wluch  be  hes  takes  from  his  eaenqr, 
and  recover  the  piice  of  the  sale?  By  tfas  ISth  article  of  Ae 
ttpealy  of  peace  between  the  Uniud  Provinces  and  Enfkmd^ 
of  the  4th  of  SefnUmber  16Ga,  it  was  provided^  Aat  in  such  a 
case,  if  the  coastderataon  of  the  sale  had  not  been  paid  to  the 
eaptor,  the  property  shoidd  return  to  its  Ibrmer  owner,  which 
aiticle,  in  a  particular  case,  that  happened  afterwards,  the 
atates^general  ordered  to  be  carried  into  execution**  But  I 
would  wish  to  know  on  what  principle  this  stipuhuon  was 
founded?  And  how,  if  the  sale  of  the  prize  by  die  captor  is 
lawful,  his  enemy  can  be  made  to  derive  an  advantage  from 
it?  It  will  be  difficult  to  account  satisfactorily  for  this;  for 
k  is  an  established  principle,  that  we  may  lawfiilfy  assist 
<iur  friends,  although  enemies  to  eadi  other^  provided  we  do 
not  supply  them  with  implements  of  war,  and  do  not  shew 
more  favour  to  one  than  to  the  other.  It  cannot,  therefore,  be 
retiuired,  that  we  should  shut  our  ports  against  them,  or  pro- 
hibit all  commercial  intercourse  between  them  and  our  cid- 
zens.  I  am  of  opinion,  that  this  12th  article  is  to  be  classed 
among  special  treaties,  the  reason  of  which  is  often  concealed 
firom  us;  for  in  general,  we  are  free  to  exercise  the  rights  of 

their  property  vhieh  they-  had  recaptured  irom  the  Spanish  privateers; 
whereupon,  the  Dutchf  hy  way  of  retaliation^  issued  the  edict  which  our 
author  mentions,  by  which  they  ordered  that  no  part  of  the  French  property 
which  their  vessels  of  war  should  retake  from  the  Spaniarth  should  he  re- 
stored to  the  Ftenchf  until  they  should  pursue  a  different  line  of  conduct 
wMt  respect  to  them.  2  Aitz.  p.  75%  fol*  ed.  T 

*  Aitz.  L  44.  It  IS  drfBcult  to  understand  how  prohibiting  the  sale  of 
prizes  in  a  neutral  country  is  tantamount  with  interdicting^  all  trade  with 
the  country  of  the  captors;  but  this  strong^  lanj^iag^  of  our  author,  sliews 
haw  much  he  was  in  favour  of  the  ri)rht  of  the  bellif^erentB  to  sell  their 
ptizes  in  neutral  countries;  and  that  this  right  exists,  is  not  only  the  opinksi 
of  Jfjnkenheek,  but  of  almost  all  the  writers  on  the  law  of  nations,  and  par- 
Ucularly  of  Vattei  in  the  passage  last  above  cited.  The  same  right,  however, 
should  be  granted  to  both  parties  alike,  otherwise,  the  one  to  whom  it  Is 
refused,  will  have  a  just  right  to  complaio.  But  neutral  governments 
generally  find  it  inconvenient  to  permit  the  privateers  of  contending  nations 
to  frequent  their  ports  with  their  prizes  at  the  same  time,  and  therefore 
the  right  is  either  only  granted  to  one  of  the  parties,  by  virtue  of  a  special 
treaty,  or  denied  to  bdth.  7. 


TREATISE  ON  THE  LAW  OP  WAR-  121 

ownership  over  our  property  in  a  neutral  country,  whether 
we  have  acquired  it  by  the  law  of  nations,  or  by  the  municipal 
law. 

Although  it  be  lawful,  on  rational  principles,  to  carry  a 
prize  bto  a  neutral  territory,  and  there  to  sell  it  if  the  captor 
thinks  proper,  laws  have,  nevertheless,  more  than  once,  been 
made  to  the  contrary.  The  states>general,  on  the  9th  of  August 
161^8,  issued  an  edict,  by  which  they  ordered,  that  no  foreign 
captor  who  might  be  compelled  by  stress  of  weather,  or  some 
other  reasonable  cause,  to  bring  his  prize  into  the  ports  of  this 
eountry,  should  presume  to  sell  any  part  of  it,  or  even  to  break 
bulk,  but  that  he  should  inform  the  bailiff  of  the  place  of  his 
arrival,  who,  having  placed  a  guard  on  board  of  the  ship, 
should  keep  a  strict  watch  over  her,  until  her  departure,  in- 
flicting, moreover,  a  discretionary  penalty,  and  a  fine  of  one 
thousand  florins,  on  any  one  that  should  assist  in  unlading, 
or  purchase  any  thing  out  of  her.  To  which  edict,  the  said 
8tates*general,  on  the  7th  of  November  in  die  same  year, 
enacted  a  supplement,  by  which  it  was  ordered  that  no  prize- 
ship  should  be  brought  into  the  port  itself,  but  merely  into  die 
outer  roads,  where  she  might  be  sheltered  from  danger,  and 
that  nothing  should  be  unladen  or  sold  out  of  her;  and  if  any 
one  should  act  to  the  contrary,  the  prize  should  be  restored  to 
the  former  owner,  as  though  it  had  never  been  taken,  and  the 
captor  himself  should  be  detained,  and  his  own  vessel  seized 
and  confiscated.  The  remainder  of  the  edict  merely  confirms 
that  of  the  ninth  of  August  above  mentioned.  Whether  those 
edicts  were  extorted  from  the  states-general,  by  fear  or  by 
any  other  cause,  I  do  not  know;  but  lest  they  should  hereafter 
militate  against  rational  principles,  we  must  declare  that  we 
rather  believe  them  to  have  been  temporary  than  perpetual 
laws. 


tQ 
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CHAPTER  XVI. 
,  Of  the  Right  of  Pottlttnim/  at  afpGtd  to  citie*  and  *tatt»>* 

IT  has  been  veiy  properly  said  by  Gr9iius^i  that  ^^  the  rig^t 
of  postliminy  is  applicable  to  a  whsk  people^  as  well  as  to 
an  individual^  and  that  a  political  body,  which  was  free  before, 
recovers  its  freedom  when  its  allies,  by  force  of  arms,  deliTcr 
it  from  the  yoke  of  the  enemy."  Hotoman  is  of  the  same 
opinion,  but  there  is  some  doubt  whether  this  principle  has 
been  always  and  every  where  observed  in  the  United  Nether" 
lands.  In  the  case  of  Groningeny  there  is  no  doubt  that  it  was 
attended  to,  as  that  city  and  province  was  admitted  inso  the 
confederation,  after  we  had  reconquered  it  £rom  the  Spmucurds^ 
though  it  is  to  this  day  doubtful,  whether  they  had  ever  before 
formally  signed  the  articles  of  Utrecht^  and  they  had  certaioiy 
reaonnced  them  while  under  the  Spanish  dominion*  Those 
articles  had,  however,  been  signed  by  the  district  of  Ommekm" 
deUy  which  constitutes  much  the  largest  part  of  that  provlnce» 
The  inhabitants  of  the  district  of  Drenthe  were,  on  ibt  1 1th 
of  April  1580,  admitted  into  die  confederation  of  Utrecht^  but 
their  country  was  afterwards  invaded  and  occupied  by  the 
Spaniards.  After  the  enemy  h^  withdrawn  and  evacuated 
their  territory,  it  seems  clear,  Awt  they  had  recovered  all  their 
former  rights,  by  virtue  of  die  law  of  postliminy.  Neverthe- 
less, although  they  several  times  petitioned  the  states*geaeraliy 
to  be  readmitted  into  the  union,  no  order  has  yet  been  taken 
upon  any  of  their  petitions;  and  once,  in  the  year  1650,  when, 
after  having  received  a  summons,  which,  it  is  said,  the  presi- 

*  We  have  taken  the  liberty  to  abridge  several  parts  of  this  chapter, 
which,  in  the  origrlnal,  contains  a  variety  of  details,  altogether  uninterestinjf 
to  us,  and  which  do  not  at  all  elucidate  the  au thorns  principles.  T- 

t  De  J.  B.  ac  P.  1.  3.  c.  9.  $  9.  n.  1.. 
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dcQt  of  the  fttoteft-geaeral  had  signed  by  mistake,  their  de- 
puties attended  at  a  meeting  of  the  states,  they  were  refused 
admittance.  This  certainly  appears  to  be  an  act  of  injustice, 
particularly  as  neither  the  states-general  nor  the  provincial 
states*  have  ever  given  any  reason  for  their  refusal  to  admit 
them,  in  which  they  persist  to  this  day.  It  may,  perhaps,  be 
alleged,  that  the  Drenthers  did  not  renounce  their  allegiance 
to  the  king  of  Spairiy  as  the  other  confederates  did  on  the  26th 
of  jfuly  1581;  consequently,  that  they  remained  under  the 
dominion  of  the  Spaniards^  and  are  to  be  treated  as  a  con- 
quered country.  But  I  would  i\ot  exclude  them  on  that 
account,  as  I  am  not  clear  that  they  forfeited  the  privileges  of 
the  Dutch  union,  merely  because  they  did  not  renounce  the 
king  of  Spairiy  nor  do  I  find  that  this  has  ever  been  objected 
to  them.  Therefore,  I  see  no  reason  why  the  Drenthers 
should  not  enjoy  the  benefit  of  the  law  of  postliminy.] 

The  inhabitants  of  those  parts  of  Brabant,  which  were 
under  the  dominion  of  the  king  of  Spain,  but  were  afterwards 
taken  by  the  United  Dutch,\.  also  petitioned  the  states-general', 
in  1648,  to  be  admitted  into  the  confederation  of  Utrecht i  but 
they  were  not  even  permitted  to  manage  their  own  internal 
government.  Some  of  the  provincial  states,  however,  gave 
power  to  their  delegates  to  decide  upon  that  business,  but 
nothing  was  done  in  it.  The  Brabanters  again  petitioned  on 
the  22d  of  March  1651,  but  to  no  purpose.  Their  case  does 
not  appear  to  come  properly  within  the  principle  of  the  law  of 
postliminy^  for  none  of  their  cities,  except  Breda^  had  ever 
been  admitted  into  the  confederation  of  Utrecht.  But  as  to 
the  inhabitants  of  Breda^  I  entertain  the  same  opinion  which 
I  have  already  expressed  with  regard  to  those  of  the  district 
of  Drenthe. 

*  Of  OvcT'Tswl,  within  which  the  territory  of  Drenthe  was  included.     T. 

f  They  were  not,  however,  admitted  to  that  benefit,  and  they  were 
still  a  dependent  territory  at  the  time  of  the  invasion  of  JSoUand  by  the 
J^eneh-        •  T. 

X  The  districts  of  Maetland^  Kuyci^  and  Kempenland,  with  the  cities  of 
Soitleduct  Breda,  Bergen-op-Zoom  and  their  territories,  which  constituted 
what  was  formerly  called  Dutch  Brabant^  T. 
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The  case  of  Guelder land^  Utrecht y  and  Over-Tsael^  three  oot 
of  the  seven  united  provinces,  comes  much  more  propeily 
within  the  law  o{  postliminy.  In  the  year  1673,  they  were 
taken  by  the  French^^  and  afterwards  recovered  by  us.  Whik 
they  were  in  the  power  of  the  enemy,  they  certainly  were  not 
entitled  to  their  former  rights  as  confederates,  and  on  that  ac- 
count their  delegates  were  very  properly  ordered  not  to  attend 
any  longer  at  the  meetings  of  the  states-general;  but  when 
those  provinces  again  came  into  our  possession,  they  were 
with  equal  propriety,  considered  as  being  restored  to  their 
former  rights,  by  virtue  of  the  law  of  postliminy.  Indeed,  the 
states-general  decreed,  on  the  20th  of  April  1674,  that  those 
provinces  should  be  restored  to  their  former  municipal  and 
confederate  rights,  as  they  enjoyed  them  before  their  capture, 
except,  however,  that  they  deprived  Guelderland  of  out  vote  in 
the  assembly  of  tlie  states,  and  several  other  conditions  were, 
in  fact,  imposed  upon  them  before  they  were  readmittted  into 
th(^  union;  for,  they  were  informed,  that  they  should  swear 
anew  to  the  articles  of  confederation,  as  if  they  were  admitted 
for  the  first  time.  But  if,  by  the  operation  of  the  law  of  post- 
liminy, every  thing  is  to  be  restored  as  if  the  captivity  had  not 
taken  place,  as  it  is  every  where  understood,  and  is  con- 
formable to  the  usage  of  nations,  every' thing  ought  to  have 
been  restored  to  those  provinces,  which  they  possessed  before 
their  capture.  They  were,  in  my  opinion,  fully  entided  to  the 
benefit  of  the  law  of  postliminy,  and  if  so,  why  was  a  part  of 
their  rights  retained?  If,  on  the  contrary,  they  were  not,  why 
was  any  thing  granted  to  them? 

It  has  been  objected,  I  know,  that  the  decrees  of  the  states- 
general,  on  the  subject  of  postliminy,  speak  of  our  subjects 
only,  and  that  no  mention  is  made  in  them  of  our  allies  and 
confederates;  but  that  was  not  the  question  at  the  time  when 
those  decrees  were  made.  Nay,  even  if  the  point  were  to  be 
decided  by  those  decrees,  those  should  certainly  be  considered 
as  subjects  of  this  state  or  republic,  who  constitute  so  large  a 
part  of  it.  Others  are  more  properly  of  opinion,  that  on  the 
subject  of  postliminy,  there  ought  to  be  no  difference  between 
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ourselves  and  our  allies  and  confederates.  Hence  the  decree 
of  the  states-general,  of  the  23d  of  October  1676,  which  I  have 
mentioned  above,*  grants  the  benefit  of  that  law,  not  only  to 
ibose  things  which  have  been  taken  on  board  of  our  vessels, 
and  afterwards  recaptured,  but  also  to  those  which  are  taken 
by  the  enemy,  on  board  of  the  vessels  of  allies  and  of  neutrals, 
and  afterwards  recaptured  by  us.  I  have  also  herein  before 
shewn,  that  such  was  formerly  the  doctrine  adopted  by  the 
states-general,  and  that  they  blamed  the  French  for  having 
followed  a  different  principle.f 

While  the  kingdom  of  Portugal  was  in  the  possession  of 
the  Spaniards^  with  whom  we  were  at  war,  the  states-general 
conquered  a  considerable  part  of  the  colony  of  Brazil^  and 
several  others  of  the  Portuguese  dominions  in  different  parts 
of  the  world.  After  Portugal  had  recovered  her  independence, 
a  truce  of  ten  years  was  signed  between  that  country  and  the 
states-general,  in  1640.|  But  our  government  would  not  per- 
mit that  the  Portuguese  should  claim  by  virtue  of  the  law  of 
postliminy,  any  part  of  the  dominions  which  once  had  be- 
longed  to  them,  and  which  we  had  taken  from  the  Spaniards^ 
In  1657,  the  truce  being  expired,  but  before  any  notice  given 
of  the  renewal  of  hostilities,  the  Portuguese  retook  some  of 
those  places,  and  on  the  states-general  complaining  of  it,  they 
refused  to  restore  them,  but  offered  to  pay  a  sum  of  money  by 
way  of  compensation,  which  our  government  not  being  dis- 
posed to  accept,  they  declared  war  against  Portugal^  on  the 
22d  of  October  1657.  At  last  this  controversy  was  setded  by 
the  treaty  of  peace  which  was  made  on  the  6th  of  August 
1661. 

The  Portuguese  were  undoubtedly  in  the  right,  to  claim  the 
dominions  which  the  states -general  had  taken  from  them,  be- 

•  c.  S ^t  Above,  p.  119. 

\  Shortly  after  the  restoration  of  the  house  of  Braganza  to  the  throne  of 
Portugal,  the  states-jreneral  made  a  treaty  of  alliance  with  that  kingdom 
aj^ainst  Spain,  notwithstanding  which  the  two  allies  remained  at  war  with 
each  other,  and  although  they  united  their  forces  against  the  common 
enemy,  their  mutual  hostilities  were  only  suspended  by  a  truce  often  years, 
which  was  not  very  religiously  observed.  Cerider,  Sitt,  Gen,  des  Prov.  Un. 
vol.  vi.  p.  l^^Mqynal,  Hist.  Philos,  ISf  Poliu  1.  f. 
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cause  die  states  themselves  asserted,  diat  the  kingdom  of 


Portugal  did  not  beloiig  to  Spain*  In  additioo  to  this,  die 
Portuguese  had  been  in  alliance  with  the  states-general  in  the 
war  against  Spain^  so  that  the  places  belonging  to  them  which 
had  come  into  the  possession  of  the  Dutch^  their  allies,  were 
clearly  to  return  to  their  former  sovereign,  by  virtue  of  the 
law  of  postliminy*  It  is  true,  that  at  the  very  time  when  diose 
places  came  into  the  power  of  the  Duich^  there  was  no  king 
of  Portugal^  but  when  afterwards,  that  country  was  restored 
to  its  independency,  the  Portuguese  were  entided  to  resume 
the  possession  of  the  territories  that  had  been  conquered  by 
their  allies  from  the  enemies,  saving  the  claim  of  the  states- 
general  for  die  expenses  which  diey  had  incurred  in  taking 
them. 
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CHAPTER  XVII. 
Of  Pirates. 

IT  is  a  principle  coDsonant  to  reason  and  sanctioned  by  the 
rules  of  positive  law,  that  things  taken  by  pirates  or  rob^ 
iersy  do  not  thereby  undergo  a  change  of  property,  nor  require 
the  operation  of  the  law  oi  postRmny  to  return  to  their  former 
owners.  The  authority  of  the  Digest  is  in  point,*  and  I  have 
shewn  in  a  former  chapter,!  ^^^  ^^^  rule  has  been  adopted 
by  several  nations  in  their  treaties  with  each  other.  I  need 
not,  therefore,  bring  forward  the  additional  authorities  of 
Crotius^^  Gentilis,^  and  ZoachJli  and  of  a  number  of  other 
writers.  But  I  shall  proceed  to  examine  who  are  the  persons 
to  whom  we  may  properly  apply  the  denomination  of  pirates 
and  rohbers* 

We  call  pirates  and  plunderers^  CprosdonesJ  those,  who, 
without  the  authorization  of  any  sovereign,  commit  depre- 
by  sea  or  land*!  Hence,  l^  die  law  of  this  country,  they 


*  ff.  De  Capt  &  Pottlim.  Reven.  1.  19.  (  2.  Ibid.  1.  34  27. 

fC.  15. 

i  T>e  J.  B.  AC  P.  1.  3.  c.  9.  $.  16^ 

f  I>e  Jure  Belli,  1. 1.  c.  4 

)|  De  Jore  Fee.  P.  2.  $  a  Q:  15. 

%  Our  author's  definition  seeiDt  to  be  intended  to  apply  equally  to  pirtau 
and  land-robber* f  whereas  it  might  have  been  expected  that  he  would  have 
given  one  to  be  applied  exclunTely  to  the  former  description  of  men.  We 
hare  not  been  able  to  fi«id  one  in  the  books  altogether  satisfactory,  that  given 
by  Mr.  ffmokin*  seems  deficient,  inasmuch  as  it  might  possibly  be  applied 
to  those  who  sail  otVA,  as  well  as  to  those  who  sail  nnittuMt  a  commission  from 
A  sovereign.  He  defines  a  pirate,  "  one  who  to  enrich  himself,  either  by 
surprise  or  open  force,  sets  upon  merchants  or  others,  trading  by  sea,  to 
spoil  them  of  their  ^ds  and  treasure.**  1  Maak.  P.  C  267.  Independent 
of  the  objection  whicJi  we  have  made,  there  appear^  to  be  in  this  definition 
a  great  deal  of  urniecessairy  rBdundfficy. 

Were 
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are  punished  as  pirateSf  who  sail  out  for  the  purpose  of  makinj^ 
depredations  on  the  enemy,  without  a  commission  frcmi  the 
admiral,  and  without  having  complied  with  the  requisites  of 

Were  we  to  presume  to  offer  a  definition  of  our  own,  we  would  say,  that 
a  pirate  is  *'he,  who  sailing^  without  bein}^  authorized  by  any  soverei^  to 
make  captures,  (or  with  commissions  from  difl«rent  sovereigns  at  war  vitfc 
each  other),  commits  depredations  at  sea  or  on  shore.**  We  aay*  *'  m-an 
^harct*'  because  it  appears  to  us,  that  on  the  principle  of  the  celebrated 
case  of  Lindo  v.  Modney,  Doug.  591.  (which,  we  think,  may  be  extended 
thus  far  without  straininj2^  its  analogy),  if  the  crew  of  an  unlicensed  cnuser 
should  land  on  a  defenceless  coast,  there  commit  depredations  and  carry  off 
the  booty  on  board  of  their  ship,  the  act  would  be  piracy;  and  to  be  tried  in 
a  court  having  admiralty  jurisdiction.  This  doctrine  (if  correct)  may  find 
its  application  in  case  such  pirates  should  be  brought  or  found  in  a  country 
dilTerent  from  that  in  which  the  depredations  were  committed.  There, 
unless  they  could  be  tried  as  pirate*,  they  could  not  be  tried  at  all. 

We  mean  to  speak  here  of  piracy  by  the  ion  of  nationt  only,  not  of  that 
offence  as  it  is  considered  at  the  common  lam.  The  definition  above  quoted 
from  Hawkinst  was  clearly  meant  by  him  to  apply  merely  to  piracy  by  the  lav 
of  nations*  for,  in  the  very  next  page  he  gives  us  the  common  law  definition  of 
the  same  crime,  which  is  very  different  from  the  former  one.  **  A  pirate," 
says  he,  *'  at  the  common  lava,  is  a  person  who  commits  any  of  those  acts  of 
robbery  and  depredation  on  the  high  seas,  which,  if  committed  at  land« 
would  have  amounted  to  felony.*'  1  Havsk.  P.  C.  268.  On  the  same  prin- 
ciple, ^e  law  of  the  United  States  defines  piracy  in  general,  the  commission 
at  sea,  or  in  a  river,  haven,  bason  or  bay,  out  of  the  jurisdiction  of  any  par- 
ticular  state,  of  murder,  robbery,  or  any  other  offence,  which,  if  amimittea  . 
vithin  the  body  of  a  county,  would,  by  the  law  of  the  United  State;  be  punish- 
able with  death.  Act  of  the  30fA  of  April  1790.  $  8.— 1  Loiss  U  S,  101 
Several  other  offences  are  made  piracy  by  the  same  statute,  which  come 
within  the  proper  scope  of  municipal  legislation. 

Here,  then,  appear  to  be  two  different  aild  distinct  species  of  offences; 
one  against  the  general  lam  of  nations,  and  the  other  against  the  municipal 
lam  of  the  land.  The  laws  which  constitute  the  latter  kind  of  crime,  are  in 
some  respects  more  extentivt,  and  in  others  more  restricted  than  that  which 
defines  the  former.  They  are  more  extensiw,  in  as  much  as  they  make 
piracy  of  an  act  of  felony  committed  by  an  individual  at  sea,  even  on  board 
of  a  commissioned  vessel  of  his  own  nation,  and  more  restricted^  because 
they  require,  in  order  to  constitute  a  piratical  act,  the  commission  at  sea 
of  a  common  or  statute  Imo  felony,  whereas  the  law  of  nations  in  its  definitions 
of  crimes,  does  not  take  notice  of  the  technical  rules  of  the  common  or  any 
other  municipal  law. 

An  important  question  here  occurs:  **  Whether  an  act  of  piracy,  clearly 
considered  as  such  by  the  law  of  nations,  may  be  inquired  of.  and  punished 
by  tiie  courts  of  England  or  the  United  States  possessing  admiralty  juris- 
diction in  criminal  cases,  although  it  should  not  be  piracy  at  the  eomnupKi 


#•>• 
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the  kif ,  on  the  subject  of  privateering.  If  )mi  ialuibilttit  of  the 
United  Netherlands  should  sail  out  under  a  commission  from 
miy  foreign  prince,  or,  without  the  consent  of  the  states-general, 
should  take  a  foreign  commission  in  addition  to  one  from  our 
own  government,  he  is  to  be  punished  by  the  forfeiture  of  life 
•md  goods,  and  of  the  security  given  on  receiving  his  commis^ 
aicm  hei«.t  By  another  lawf  it  is  decreed,  that  diose  who 
shall  act  dius  are  to  be  considered  as  piratee,X  which  is  very 
reasottflble,  because  they  might  dius  commit  depredations  on 
the  subjects  of  nations  in  amity  with  us,  and  involve  their  own 
aovereiga  into  a  W8r.$  Probably  this  last  law  was  made  on 

laa^  vor  be  eipneifily  provided  fbr  by  statute}  The  learned  Wooddetan 
ia  in  itvour  of  the  affirmative.  **  Whether/*  laya  he,  '*  a  charg«  amouat* 
to  piracy  or  not,  mutt  still  depend  on^the  i«aw  of  hatioks,  except 
«here»  in  the  case  of  BntUh  sabjects^  express  acts  of  parliament  have 
declared,  that  the  crimes  therein  specified  shall  be  adjudged  piracy^  or 
fliiaH  be  liable  to  tht  ssnte  mode  of  trial  and  degree  of  piadshmetit.** 
1  Wooddee.  140.  T. 

•  Edicts  of  the  2nh  of  July  1627.  and  36di  of  AprU  1653. 

t  £diot  of  the  39th  of  j^^Mvory  165a 

%  By  the  law  of  the  United  State*^  **  any  citizen  accepting  or  esercising 
within  the  American  territory,  a  commission  from  a  foreign  prince,  shall  be 
fined  aot  exceeding  two  tfaouBand  dollars,  and  ioprisoned  not  exceeding 
thaee  yssrss  and  any  pereen  vWho»  in  the  United  fkaue^  shall  fit  or  attempt  to 
fit  out  or  be  concerned  in  a  privateer,  with  intent  to  commit  hoattlities 
against  a  foreign  state,  with  whom  the  United  Sttuee  are  at  peace,  or  shall 
deliver  a  (foreign)  commission  for  any  ship  or  vessel  to  be  employed  as 
aAn-esaid,  riiaU  be  fined  not  exceeding  five  thousand  ddlars,  imprisoned  not 
sxceediag  three  years,  and  the  vessel  with  ail  ber  materials  shall  be  fiir- 
felted."  Act  tftke  Sth  af^une  1794.-^  Loas  U.  .SI  fi9.  And  by  a  subsequent 
act,  '*  if  any  citizen  of  the  United  Staiee  shaU,  wthcmt  the  limits  of  the  same, 
fit  out  or  procure  to  be  fitted  out,  or  knowingly  he  concerned  in  the  fitting 
oat  of  a  privateer  for  the  purpose  of  cruising  against  the  subjects  of  a 
■ation  in  amity  with  us,  or  shall  take  the  command,  or  serve  on  board  of 
such  privateer,  or  purchase  any  interest  in  her,  he  shall  be  adjudged  guilty 
•f  ,a  high  misdemeanor,  and  be  punsihed  by  a  fine  not  exceeding  tea 
thousand  dollars,  and  imprisonment  not  exceeding  ten  years.**  Aa  «/*  the 
ith  of  June  179r.*<-4  Lttwi  U.  S.  3.  T. 

§  Sir  Leoline  yenkint  considers  those  who  commit  depredations  under 

several  commissions  from  different  sovereigns,   as  pirates  ••»  the  Aighrst 

^  degree,  **  The  law,"  says  he,  <*  distinguishes  between  a  pirate  who  is  a 

highwayman,  and  sets  up  for  robbing,  either  having  no  commission  at  all, 

sr  else  hath  tvoor  three,  and  a  lawful  man  of  war  that  exceeds  his  coramii- 

fR 
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account  of  those  who,  in  the  month  of  November  1657,  com* 

mitted  depredations  under  double  commissions  from  France 

and  Portugal^*  of  whom  I  have  read  in  the  newspapers  of  that 

timet 

But  what  shall  we  say  of  those  who  make  use  of  double 

paasports  or  sea-letters,  as  is  frequently  done  by  masters  of 

vessels,  in  order  to  carry  on  a  contnd>and  trade,  or  to  conMHt 

t>ther  frauds  with   greater  safety?   They,  faideed,  are  not 

equally  guilty  with  pirates;  yet,  the  scates*general,  1^  th^ 

edicts  of  the  Slst  of  December  1657,  have  ordered  the  coo- 

iscatioB  of  their  ships  and  goods.  Certab  sophistical  lawyersf 

have  pretended  to  arg^e,  that  such  an  act  does  no  injury  to  us, 

if  it  is  not  done  in  fraud  of  our  own  htws;  but  this  is  n  weak 

and  silly  argument,  fur  it  b  important  to  the  world  at  hrge, 

• 

•ion.  3  L.  yenk,  7\k.  There  mfty  be  a  difference,  however,  if  tlie  cominb- 
sioiu  are  from  aoveretfi^  in  alliance  with  each  other;  but  although  in  such 
a  case  it  might  not  amount  to  the  crime  of  piraey*  atiU  It  woold  be  irregidsr 
and  illegal,  becanae  the  two  belligerenta  might  have  adopted  diftfcnl 
rulea  of  conduct  with  respect  to  neutrala»  or  msy  be  aeparatdy  bound 
by  engagements  unknown  to  the  party.  Regularly,  no  one  ought  to  accept 
of  a  commission  from  a  foreign  prince,  without  the  pennbsion  of  hia  own 
sovereign* 

Onthia  svbje^  we  kaov,  tlmt  there  have  bcea  vaiioitaopiBiDMi  TWchs- 
irsKer  dr  Mroh  (a  ^mi^d),  in  his  TWatitt  oa  Capturn,  first  puMidicd  at 
CM'S»in  1756^  and  lately  cl  Fari^^  in  a  i>«ncA transUtion,  in  1802— thiaks,  that 
there  can  be  no  inconvenience  in  taking  several  commissions  from  diffefCBt 
sovereigns  alUed  in  the  Htme  nor,  because  they  all  tend  to  the  same  taadg 
the  destrucHon  of  the  common  enemy.  ^Arev,  pan  2.  c  1.  f  7.— tat  wt  caaaat 
agree  with  bun  on  ^is  pobt,  because  we  think,  that  it  does  not  bekn^la 
an  individual  to  judge  of  the  relations  that  may  exist  between  diflferent 
govereigns,  and  on  his  single  responsibility  to  run  the  risk  of  involving  his 
own  country  into  a  war.  Louii  XIV.  in  his  Ordonnance  de  ta  Marine  of  1681, 
eipressly  forbids  his  subjects  and  all  persons  residing  in  Firanoe^  to  take 
^Sunissions  from  other  sovereigns,  without  distinguishing  whether  his 
allies  or  not,  under  the  penalty  of  being  punished  as  pirates.  Ord.  tit.  dot 
Fritetf  art.  3/  VaUn^  for  various  excellent  reasons,  thinks,  that  independent  of 
positive  law,  the  taking  of  several  commissions  even  from  allied  sovereigns, 
cannot  be  justified,  and  strongly  combats  the  opinion  of  the  dieralier  it 
Mreu.  S  Fa/.  CammenU  236.  7*. 

*  France  and  the  United  Netherianda  were  at  that  time  in  alliance  together 
against  ^tera,  and  the  United  Ketkerltaids  were  engaged  in  a  separate  war 
against  Portngid.  T. 

t  ConsiL  fielg.  vol.  4.  Cons.  SO' 
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that  good  faith  shouM  be  preserved  between  sovereigoa  and 
dieir  subjects,  and  that  the  latter  should  not  be  permitted  to 
injvire  the  former,  by  their  fraudulent  conduct.* 

There  are  alto  others,  Who,  although  they  vrt  not  properly 
called  firates^  yet  on  account  of  die  atrocity  of  their  crimes, 
are  punished  as  such.  It  is  so  with  those  hostile  ships  who  come 
too  near  our  shores,  in  violation  of  the  prohibition  of  the  sove* 
veign.  On  the  24th  of  February  1 696,  thie  sutes-genersl  issued 
an  edict,  by  which  it  was  enacted,  ^^that  aS  French  privateers 
which  flhoidd  come  chse  to  the  tand^  within  the  buoy$y  a  fleet 
not  being  at  hand  to  protect  them,  should  be  capitally  punished, 
and  this  law  was  actually  carried  into  execution,  at  Groningen^ 
eo  the  14th  of  March  di  the  same  year.  By  what  right  such 
things  are  done,  I  have  discussed  in  a  former  chapter.f  Those 
also  by  our  laws  are  punished  as  pirates,  who  commit  frauds 
in  matters  of  insurance,^  and  likewise  those  who  cut  the  nets 
which  are  spread  out  for  the  herring  fishery •$ 

Aibtrictu  GentilhJIi  and  several  other  writers  are  of  opinion, 
that  those  nations  of  Africa^  whom  we  call  Barbarians^  are  to 
be  considered  as  pirates,  and  that  captures  n^ade  by  them, 
work  no  change  of  property;  but  that  opinion  cannot  be  de- 
fended on  any  rational  principle*  The  AiftrineSj  TripoMtans^ 
Tunisians^  and  those  of  Sake,  are  not  pirates,  but  regulariy 
organized  societies,  who  have  a  fixed  territory  and  an  estab* 

*  In  SngUuid  and  in  tbe  Dnited  Statu  t  the  rule  U»  th^tt  the  courts  take  no 
notice  of  the  rerenue  laws  of  other  countries j  and  therefore,  in9urancea 
made  on  goods  or  voyages  prohibited  abroad  are  supported  when  not  con- 
trary to  the  stipulations  of  the  parties.  Planch^  v.  Fletcher,  Dougl  238. 
This  principle,  howe%'er,  has  been  much  contested  by  writers  on  both  sides 
of  the  question;  of  which  controversy  see  an  account  in  Park  on  Insur. 
341.  6rA  edit.  T. 

f  Above,  c.  3.  p.  19. 

\  £dict  of  Philip  the  2d  on  Insurance,  of  the  2Gth  of  January  1550  $  22. 
We  have  not  been  able  to  ascertain  the  precise  extent  of  this  law.  It  is  not 
.mentioned  in  tbe  Curia  Philifiicap  nor  inserted  with  the  other  maritime 
ordinances  of  the  same  sovereign,  in  Le*  Us  iSfCoutumee  de  la  Mer,  nor  in 
Adriaan  f^ertpet'*  collection  of  Spanish  and  Dutch  maritime  laws,  entitled 
"  (her  de  Zee- Peehten/*  T 

§  Edict  of  Philip  the  2d.  of  the  9th  of  March  1580.  i  23. 

II  De  Advoc  Hispan.  1. 1.  c.  15* 
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lUhed  gov^nMMiity  with  whom  we  uw  sow  at  pcact  md 
BOW  at  war,  aa  with  odier  natipns,  and  who,  thudhm^  aro 
entitled  to  the  saaBe  rights  as  other  independeat  sutes*  The 
80vcrei|^  of  Europe  often  enter  into  treaties  with  them,  and 
the  states-general  have  done  it  in  several  instances^^  Cicerm 
defines  a  rs gular  eaeaiy  ^^  one  who  hath  a  commonweakhf  a 
coiirt  of  justice,  a  treasuiy,  the  consent  and  agreencat  of  the 
citizens,  and  who  pays  some  regard  to  treaties  of  peace  and 
AU  these  things  are  to  be  £Mind  aaong  the  Bar* 
of  Africoy  for  they  pay  the  saa^  regard  to  treaties  of 
peace  and  alliance  that  other  nations  do,  who  generally  attend 
more  to  their  convenience  than  to  their  engagements*  And  if 
they  should  not  observe  the  faith  of  treaties  with  the  moit 
^rufiulous  re$pecty  it  cannot  be  well  required  of  them;  for, 
it  would  be  required  in  vain  of  other  sovereigns.  Nay,  if  they 
should  even  act  with  more  injustice  than  other  nationa  do, 
they  should  not  on  that  account,  as  Htihentj^X  very  propeily 
observes,  lose  the  rights  and  privileges  of  sovereign  states. 
Indeed,  as  die  Algerines  constitute  a  republic,  ainbaasadoiB 
.  are  sent  to  them  by  other  princes,  and  those  who  are  made 
prisoners  by  them,  change  their  condition  and  become  slaves.^ 
Perhaps  the  Spamards  do  not  reckon  those  Barbariant  among 
the  number  of  regular  enemies;  but,  although  it  may  be 
correct,  as  to  them,  the  principle  will  not  b|ar  to  be  extended 
beyond  Spairu  The  Duich^  it  is  true,  are  iiT  the  habit  of  car- 
rying their  Algerine  prisoners  into  Spatn^  and  there  by  the 
lex  talionUy  to  sell  them  into  slavery,  but  this  is  conformable 
to  the  law  of  war,  which  may  be  carried  into  execution  against 

*  Particultfly  on  the  30th  of  April  1679,  and  1st  of  Jl^ay  1680,  and  often 
afterwards. 

f  ^m  habtret  Femfiuhiicanif  curiam,  ^rarium,  comensuin  Cr  cojicordiam 
ciniufn,  rationem  aUquam,  H  ret  itd  tulittn,  pacu  Cf  fmderU.  Cic  FhiKp. 
4.C.14 

\  De  Jure  Civitat  1.  3.  c.  5.  (4.  n.  ult. 

$  Hence»  those  who  are  taken  by  the  Algerinet  are  not  only  privately,  but 
aometimes  publicly,  redeemed.  The  states-i^eneral,  on  the  25th  of  Sep^ 
tember  1681,  ordained,  that  the  bailiffs  of  towns  should  report  to  the  magis- 
trates those  of  their  inhabitants  who  should  be  taken  by  the  Aigerints,  and 
that  the  magistrates  should  report  to  the  counsellors  of  the  states  of  HcUaxiiy 
that  they  mig^ht  take  measures  to  effect  the  redemption  of  the  captives. 
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aibcnnny^  if  cne  thiaks  proper,  oodcr  sueh  oiroiiiMtuce» as 
I  haw  above  djeouaad  in  the  timtl  chapter* 

There  hat  been  a  case,  hewevcr^  hi  whkh  thotoe  AfricwM 
have  beeai  conridefeA  to  a  certahi  degree  at  pinrteey  so  bat^  at 
lcaat«  tfai|l  their  oapturr  was  net  thought  to  hafe  worked;  anf 
change  of  property.  On  the  15tb  of  Juhj  1664,  the  adrnwakf 
ef  JbiMUfdttm  realored,  vaiiho^  ^ti&age^  a  reMel  which  the 
AigerintM  had  taken  from  the  Englhh^  and  which  the  Duiek 
adoiiral  had  recapliired  from  the  Algtrines^  and  the  said  veseel 
#ae  so  restored^  as  Ahsuma  rektea,*  at  the  request  of  the 
EngliMh  ambaseador,  in  hopes  that  the  Engti$k  woidd  do 
the  same  by  us  in  simiho'  cases.  But  lest  this  case  should  be 
drawn  into  a  precedent,  it  ought  to  be  known,  that  the  AI'- 
gerines  had  t^en  that  vessel  in  the  midst  of  a  peace  which 
had  been  lately  concluded  by  tbem  with  the  English  and 
Duich^  and  for  that  reason  alone  it  had  been  considered  that 
their  capture  under  such  circumstances,  had  worked  no  change 
of  property*  Such,  accor^ng  to  Aitzema^  was  the  reason  given 
by  the  EnglUh  ambassador;  whether  it  was  sufficient  or  not,  I 
shall  not  now  consider,  being  satisfied  with  observing,  that 
diia  ought  to  be,  and  in  fact  it  was  considered  by  both  parties 
at  the  time,  as  a  singular  case. 

What  is  the  proper  forum  or  jurisdiction  for  the  trial  of 
pirates  nmy  be  a^  has  often  been  qnestiotted?t  If  such  a 
one,  although  a  foreigner,  should  commit  depredations  upon 
our  cidzens,^  and  be  taken,  I  have  no  doubt  but  that  he  may 

*  Aitz.l4A 

t  In  the  original,  there  is  in  this  place,  a  long  dissertation  on  the 
subject  of  the  respective  jurisdictions  of  the  DmtcA  admiralty  courts 
and  their  ordinary  tribunals^  which  we  have  left  out,  as  uninteresting  and 
useless^  T, 

i  As  the  law  of  nations  is  at  present  understood,  it  is  <if  no  importance» 
ibr  the  pui'pose  of  giving  jurisdiction,  on  whom  or  v/here  the  piratical  offence 
has  been  committed.  A  pirate  is  considered  as  an  enemy  of  the  human  race, 
fhottU  kumani  generittj  and  therefore,  may  be  tried,  convicted  and 
punished  in  any  country  where  he  may  be  found.  "  Every  man,"  says  sir 
JLeoline  yeniitUf  "  by  the  usage  of  our  Eurcftetm  nations,  isjutticia&ie  in  the 
place  where  the  crime  is  committed;  so  are  pirate*/  being  reputed  out  of 
the  protection  of  all  laws  and  privileges^  and  to  be  tried  invhat  poru  ^oe^er 
they  may  be  taken,  2  X.  Jtnk.  7t4k   •  T, 
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propciix  be  tried  and  punished  by  our  own  tribunak,  not  oofy 
if  he  is  taken  in  the  fi^t  and  brought  into  our  eootttiyy  bat 
alflo  if  he  should  be  found  and  taken  among  us  on  anjr  otfaei 
occasion.  This  must  be  admitted,  if  he  has  oommitsed  depre> 
datiotts  upon  us  without  any  commission  from  his  sovereiga, 
but  if  he  had  a  commissioo,  and  it  is  only  alleged  that  he 
exceeded  it,  then  the  question  becomes  more  suscepdUe  of 
doubt. 

.  In  the  year  1667,  this  subject  was  agitated  between  the 
EngHah*  and  the  states-general,  concerning  those  who  had 
obtained  letters  of  reprisal  while  there  were  difieveaccs  nub- 

*  The  JSttgiiiht  however,  a  few  years  afterwards,  unjustly,  in  our  opinioB, 
claimed  and  exercised  the  right  of  trying  and  punishing  a  regularfy  com- 
tmuioned  privateer  for  having  exceeded  the  bounds  of  his  ooauniasioa. 
The  case  is  related  by  sir  LeoHm  yenHns,  whose  advioe  was  tsiken  wmA 
followed  on  the  oceasioii.  In  the  year  16^5,  one  Cheiiaet  the  coamaoder  of 
a  French  privateer,  having  committed  several  unwarrantable  depredalioos 
at  sea,  and  among  other  things,  plundered  several  Rnglieh  vessels  of  tiieir 
provisions,  {England  being  at  that  time  in  amity  with  France) ^  went  with  his 
■hip  into  the  port  of  Kineale,  in  Ireland^  where  his  crew  hsvini^  inftrmed 
sgainst  him,  sir  Leotme  yeniint  was  consulted  by  the  king  on  his  case,  aad 
gave  it  as  his  opinion,  that  he  was  liable  to  be  punished  witli  death  as  a 
pirate,  and   that   bis  goods  and  vessel  should  be  confiscated.   Cheline^ 
however,  having  had  wind  of  the  intended  prosecution,  escaped  ftoa 
Ireland,  but  his  vessel  and  goods  were  seized,  proceeded  against  in  the 
court  of  admiralty  and  confiscated.   In  vain  the  king  of  Ftance^  whose  con- 
mission  he  bore,  demanded  that  the  cause  should  be  remitted  to  him  for 
trial;  sir  Leoline  answered,  that  this  matter  of  remoy  (remitting  of  causes 
to  foreign  sovereigns  for  trial)  was  quite  disused  among  princes;  and  as  to 
Cheline^t  commission,  he  said,  that  it  had  only  been  given  to  him  to  emisc 
ngainst  the  enemies  of  the  moet  chrutian  king,  and  did  not  give  him  the 
right  of  pillsging  the  king's  friends.  2  L.  yeni.  714  754— Mr.  Wooddewon 
is  mistaken,  when  he  says,  that  CheUne  was  held  not  to  be  punishable  for 
piracy,  because  he  had  a  committionjrom  the  king  of  France.  2  Woodde*.  425. 
He  was  actually  punished  as  a  pirate  as  far  as  the  confiscation  of  his  ship 
and  goods,  and  if  his  person  had  been  laid  hold  of,  would  have  been  hanged 
as  such,  for  plundering  the  EngRth  vessels  at  sea.  It  is  true,  that  among 
the  charges  exhibited  against  him,  there  was  one  for  attacking  and  taking 
a  Dutch  ship,  near  the  port  of  Dublin,  and  that  on  this  particular  charge* 
sir  £.  Jenkins  gave  it  as  his  opinion,  that  he  could  not  be  capitally 
convicted;  but  it  was  not  on  the  ground  of  his  being  bearer  of  a  Fi^ench 
commission,  but  because  the  statute  had  provided  a  different  punishment 
2  Z.  Jenk.  754.  T. 
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Bisting  between  the  two  nations,  and  who  committed  depre- 
dations even  after  the  peace.  The  English  contended,  that 
they  were  to  be  tried  by  the  courts  of  the  sovereign  who  had 
granted  the  letters  of  reprisal.  The  ambassadors  of  the  states- 
general  insisted,  that  those  who  committed  hostilities  without 
,  a  lawful  authority  from  their  sovereign,  were  to  be  considered 
as  pirates,  that  such  was  the  general  law  of  nations,  and  that 
•ffenders  of  that  description  might  be  punished  by  any  sove- 
reign into  whose  dominions  they  might  be  brought,  of  which 
there  was  a  great  number  of  examples.  The  French  ambas- 
sadors at  that  time  were  of  the  same  opinion  in  which  the 
English  and  the  states-general  then  concurred.^ 

But  whether  one  be  a  pirate  or  not,  depends  upon  the  fact, 
whether  he  has  or  not,  a  commission  to  cruise;  and  if  it  should 
be  alleged  that  he  exceeded  the  authority  which  that  commis* 
sion  gave  him,  I  would  not,  on  that  account^  hold  him  to  be  a 
pirate.  Crenerally,  the  sovereigns  who  grant  the  commissions, 
decide  on  the  captures  that  are  made  by  virtue  thereof,  because 
the  prizes  are  brought  within  their  dominions;!  but  I  would 
have  no  objection  to  such  decision  being  made  by  the  sovereign 
whose  subjects  complain  of  depredation,  if  the  perpetrators 
should  be  brought  or  apprehended  within  his  territory.:|:  By 

•  Aitz.  I.  47. 

t  ProfeMur  Suthqforth,  in  his  Ipstitutes  of  Natural  Law,  gives  a  different 
leaaon  for  aUowing  to  the  sovereign  of  the  captun»  the  exclusive  right  of 
adjodicating  prizes  made  under  his  authority.  '*  It  is  not,**  says  he* 
*'  bedkuse  the  prize  has  been  brought  into  the  territory  of  that  sovereign, 
that  he  is  entitled  to  an  exclusive  jurisdiction  in  such  cases;  for,  the 
controversy  arose  upon  the  main  ocean,  which  is  out  of  hife  territory,  and 
as  he  had  no  jurisdiction  in  the  first  instance,  the  subsequent  act  of  bringing 
the  prize  into  his  territory  will  not  give  him  any.  But  the  reason  is,  that 
the  state  to  which  the  captors  belong  has  a  right  to  inspect  into  their  be- 
haviour; both  because  they  are  members  of  it,  and  because  it  is  answerable 
to  aU  other  states  fiir  what  they  do  in  war."  3  £uth.  595,  59&  Cambridge 
edit.  T. 

I  Several  plausible  schemes  have  been  proposed  for  establishing  a  more 
impartial  jmisdiction  for  the  trial  of  neutral  property  taken  in  war»  but 
none  of  them  has  yet  obtained  the  general  assent  of  mankind,  or  baa  even 
been  adopted  by  a  sin|^  nation.  JBubner  is  for  a  mixed  tribunal,  to  consist 
of  commissioners  respectively  appointed  by  the  sovereigns  of  the  eaptors 
and  the  captured,  with  the  addition,  when  the  prize  is  carried  into  a  neutral 
port,  of  one  or  more  judges  appointed  by  the  sovereign  of  the  neutral  .t«-. 
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tills  92d  article  <if  die  treaty  of  peace  between  the  king  of 
Frmnee  aad  the  states-general,  of  die  d/A  of  April  1663^  it  is 
stipulated,  ^  that  vessels  vMch  shall  be  taken  by  Mign  of  war 
or  commissioned  privateers,  shall  be  tried  in  die  dominions 
of  die  sovereign  by  whom  the  commisskm  shall  have  been 
granted,  and  not  elsewhere*" 

It  is  more  difficult  to  decide,  whedier  a  foreigner  who  has 
committed  depredadoos  en  other  foreigners^  tnay*  if  1^  should 
be  found  among  us,  be  tried  by  our  tribunah?  In  die  year 
1661,  doubts  were  entertained  upon  this  subject,  in  tlie  caae 
of  a  Portuguese  privateer  who  had  committed  depredations  on 
the  subjects  of  a  oadon  in  amity  widi  us  and  not  at  war  witb 
Portugal,  but  the  spoliator  having  died  in  the  meanwhile, 
nodiing  was  decided  upon  it.*  In  the  year  1666,  the  kmg  of 
England^  on  die  representation  of  the  ambassadors  of  the 
staees-general,  ordered  an  Ostend  ship,  cruising  onder  a  com- 

xitory.  2  Subtu  A^^^^Mliiai  in  for  vesting  that  juns<UctiQn«  in  toipe  case^f 
in  the  tribunals  of  the  csptor»  And  in  others  in  thoie  of  the  csptored. 
i>*  doveri,  be.  L 1.  c.  9«  $  8^  but  the  ancient  practiee  has  continued  and  still 
continues  to  be  fottowed. 

It  is  troe*  howYier,  thM  wlien  prizes  are  broogfat  into  a  oevtsal  port*  ikt 
neotral  aovemipi  wiU  restore  the  property  of  its  subjects  orcititeeosy  if  it 
has  been  illegally  captured.  That  this  doctrine  is  not  new,  appears  clearly 
from  the  15th  article  of  the  Tnarine  ordinance  of  Louis  the  ZIV.  title  det 
J^im*  which  oontains  this  express  clause:  *'  If  on  board  of  the  pmss  which 
•hall  be  brought  into  our  ports  by  foreign  armed  vessels,  there  shall  be 
Ibond  goods  belonging  to  our  subjects  or  allies,  those  of  our  sobjects  Mi 
be  restoi«d  to  them,"  and  this  right,  says  VaitHg  **  is  ezesciaed  hj  srsj  of 
eompensaUon  for  the  asgrlum,  granted  to  the  captor  and  his  piiae.*'  3  JTaii^t 
Common.  374.  ' 

The  sane  right  has  been  exercised  by  the  courts  of  the  United  Statet,  in 
TsrioBS  tnstaaoes,  during  the  last  war  between  Great-Britain  end  Raaee* 
GUet  &  Gihb*  t.  The  Bettof,  3  Dalltut**  MeptrU  t.^-^oUingmoonk  r.  The 
MeUf-  3  Fetert^e  Admiraltj^  Jieporu,  S3a 

In  like  manner,  prises  taken  by  foreign  privateers  fitted  out  In  the 
Ufuud  States,  in  violation  of  our  neutrality,  and  brought  into  our  portly 
have  been  invariably  restored.  Talbot  v.  5^mb.  3  Xkiias^  133.  and  by  an 
act  of  congress  of  the  5th  of  ymte  1794,  the  district  oourtb  are  aCitfaorised 
**  to  take  eogmzaiice  of  ooosplaints,  by  whomsoever  institsted^  in  case  «£ 
capUwes  made  within  the  vraters  of  the  United  States,  or  within  a  MsriBt 
league  of  the  coasts  or  ahstcs  IhereoC^  3  Xeew  U  S.  91.  T. 

•Aits.  I.  41. 
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mission  from  the  kiog  of  Spain^  which  had  taken  a  Dutch 
vessel,  to  be  detained,  and  the  laws  to  be  executed  upon  the 
captain.* 

It  is  clear,  that  if  the  law  of  the  neutral  country  (tike  the 
two  edicts  which  I  have  mentioned  above)f  forbid  the  selling 
of  prizes  on  the  neutral  territory^  unless  they  have  been  car- 
ried into  the  port  where  the  privateer  was  fitted  out,  and  there 
legally  condemned,  it  will  appear  unjust  to  give  an  action 
against  the  captor,  either  to  the  government  for  the  punish- 
ment of  the  oflFence,  or  to  the  owners  of  the  captured  property 
for  the  damage  suffered*  The  condition  of  both  foreigners 
ought  to  be  alike;  if  the  spoliated  party  is  permitted  to  bring 
his  action  against  the  captor,  the  latter  ought  to  be  allowed 
to  justify  himself,  by  shewing  that  his  prize  was  legally  cap- 
tured. And  yet,  it  would  be  hard  and  unexampled,  to  deny  to 
the  owner  of  the  captured  ship  and  goods,  the  right  of  claim- 
ing satisfaction  from  a  foreigner  whom  he  finds  here,  and  who 
may  be  immediately  going  nobody  knows  whithen  For  this 
reason,  I  am  not  satisfied  with  the  two  edicts  above  mentioned. 

*  The  fact,  as  related  by  Ainetna,  (I.  48.)  it  as  foUows:  Tlie  Dutch  am- 
bassadors complained  to  his  majesty  of  tJie  intolerable  insolence  of  the 
Ottend  privateers,  and  expressed  their  opinion  of  the  manner  in  which  it 
should  be  proceeded  aji^inst  them:  they  spoke  in  particular  of  the  ship 
yupiter  of  Amsterdam,  which  those  corsairs  had  shot  at  for  a  long  time, 
(makinff  them  believe  that  they  were  Turks),  and  had  frightened  them  so 
much,  that  the  crew  of  the  Jupiter  bad  forsaken  her,  and  made  their 
escape  to  the  shore,  and  the  privateer  had  nm  in  with  the  ship  into  the  hit 
of  Wight. 

The  king  was  pleased  to  answer,  that  he  had  heard  great  complaints  on 
all  sides  of  the  conduct  of  the  Ostend  privateers;  that  they  were,  in  fact, 
mere  pirates,  but  that  he  would  put  a  stop  to  it;  that  if  any  of  his  sub- 
jects should  be  found  on  board  of  such  privateers,  they  should  be  hanged, 
and  that  he  would  make  strong  representations  to  the  court  of  Brussels,  that 
they  should  inflict  the  severest  penalties  upon  such  robbers;  that  with 
regard  to  the  ship  Jupiter,  the  ambassadors  should  present  a  memorial  to 
the  council  of  state,  who  would  take  order  upon  the  subject.  '*  The  m^- 
morial,"  continues  Aitzema,  "was  accordingly  presented,  on  which  his 
majesty  was  pleased  to  resolve,  that  the  captain  of  the  privateer  and  hU  aWp 
should  be  arrested,  and  proceeded  against  according  to  law.**  6  Aitz.  395j 
/o/.  edit.  What  was  afterwards  done  with  them,  does  not  appear.  T 

t  C.  15.  p.  121. 

ts 
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Wards  (as  B  alleged)  the  two  captains  agreed  togedier,  that 
slny  future  prize  that  diey  should  make,  should  be  divided 
between^  them*  Afterwaikiv  they  separated,  and  jIPb  vessel 
alotie  todlt  another  prize,  which  B  itvtfisled  ahbuM  be  ifivided 
between  them,  by  virtue  of  cheir  agreement.  A  deoiied  that 
the  agreement  extended  to  prizes  separately-  miMfe,  and  if 
it  did,  he  contended,  that  it  was  illegal  and  void.  And  so  it 
was  determined  by  the  itkfierior  coutt  at  Flushing'.  But  B 
having  appealed  to  die  supreme  court,  the  cause  was  decided 
hi  his  ^vour,  on  the  3d  of  March  1696,  and  that  judgment 
was  affirmed  by  the  court  of  review  on  the  4th  of  Octohcr 
1697.  To  the  same  effect  is  the  opinion  of  several  advocates 
in  Coi^sfha  Btlgka^*  and  a  similar  decision  n^as  given  by  the 
court  of  admiralty  of  Amsterdam^  in  1665. 

But  all  these  decisibns,  except  that  of  the  court  of  Flushings 
appear  to  me  to  have  been  erroneous,  and  I  think  diat  thb 
cause  ought  to  have  been  determined  ih  favout*  of  A*  I  have 
vead  n^ith  astohishtnent  in  the  acts  of  the  supfeme  court,  in 
which  the  opinions  of  several  judges  of  that  tribunal  and  of 
the  court  of  review  ure  inserted,  that  in'  the  particular  case 
diat  I  have  spoken  of,  the  only  question  that  Was  agitated  w'asi, 
whether  there  had  actually  been  an  a^eiiient  betwieen  thfe 
two  captains,  that  the  prizes  which  they  ahouM  separately 
take  should  be  common  between  them,  or  whether  it-  coittem* 
plated  merely  those  which  diey  should  take  iii  cotilptoy;  but 
the  question  of  the  legality  of  the  agreement,  which  itas  the 
first  that  suggested  itself  to  me,  does  not  appao*  to  have  been 
even  thought  of. 

Admitting  that  it  had  been  expressly  agreed  between  the 
two  captains,  that  all  the  prizes  which  they  or  either  of  them 
should  take,  whether  jointly  or  separately,  should  be  equalty 
or  proportionably  divided  between  theili,  still  I  do  not  think 
that  A  was  at  all  bound  by  that  agreement.  He  had  sent 
oat  his  vessel  at  his  own  risk,  fof  the  sble  purpose  of  cruising 
and  making  captures;  he  had  given  no  other  instructions 
to  his  captain,  and  had  in  no  manner  authorized  him  to 

*  Vol.  4.  CQiMil  304. 
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^nlter  into  p^urtnerphip  widi  otfien,  vhicb  he  augjl&t  h|iv«  dcm^ 
hi|ii»4^,  if  he  hftd  thojgi^ht  propse^ .  His  je^pjt^ia,  tbcrisllore,  had 
iy>  ai^hprity  ^r  yfh/^  he  did,  and  Ui  that  cauie,  hU  ivmithcHrized 
acjt  GwM^iQt  bpA4  his  oi^nen  I  kopv,  lih^t  if  ^'s  yespel  had 
a^e  mifde  ^  prize,  it  would  piQ|t  have  h^m  di^cujt  fct  p^nmi^de 
4  tDo  receive  his  prqpottioii  of  it$  hut  peHhPir  would  it  h^vi» 
beea  difficult  to  peprsuade  £  to  contend  fqj  the  sani^  principle, 
which  A  in  the  case  before  us,  insis^ted  upcxi.  The  first  vessel 
which  was  taken  by  the  two  armed  ah^ps  tog^her,  and  by 
me;^»8  of  their  joint  force,  was  a  prjze  conunon  to  them  both, 
by  an  implied  partneirship  arising  out  of  th^  circumstances  of 
the  case;  but  it  was  not  so  ifrith  the  Sjecond,  whidi  A^b  vessel 
took  alone,  an^  which  he  ought  to  have  kept  exclusively  to 
himself,  if,  agreeably  to  my  opinion,  he  was  not  bound  by 
the  agreement  oi  his  captain.  Therefore,  on  legal  princij^s, 
setting  aside  the  question  of  fact,  I  prefer  the  decision  of  the 
court  of  Flushing' to  all  the  others  that  have  been  given  on  the 
same  subject. 

I  proceed  to  a  question,  which,  in  my  opinion,  deserves  the 
most  serious  consideration;  \i  is,  ^^  Whether,  if  one  or  more 
armed  ships  take  a  prize,  others  being  pr^smt^  but  not  fight* 
ing,  it  is  to  be  divided  between 'Ihem^"  As  far  as  relates 
to  ships  of  war,  this  question  is  settled  by  positive  law;  for, 
there  is  a  decree  of  the  states-geperal,  of  the  28th  of  yanuary 
1631,  by  which  it  is  enacted,  ^^  That  if  a  ship  of  war  shall 
attack  an  enemy,  aHothei:  ship  of  war  being  present,  may  join 
ill  th^  fis^t,  but  not  if  the  one  who  attacked  first,  shall  call  out 
that  he  has  no  need  of  assistance."  But  it  appears  to  me,  that 
this  law  was  nmde  apecicUiy  for  vessels  of  war,  otherwise, 
there  is  nothing  to  hinder  one  armed  vessel  fix>m  joining 
another,  in  attacking  and  capturing  a  common  enemy  who  is 
not  yet  subdued. 

For  the  same  reason  I  consider  as  a  special  ordinance,  the 
sixth  section  of  the  Forma  or  regulati<m  of  the  15th  of  July 
1633,  expressly  made  for  the  privateers  commissioned  to 
cruise  against  the  Spaniards  in  America^  by  which  it  was 
ordered,  ^^  that  a  privateer  who  should  take  a  prize  jointly 
with  a  vessel  of  the  West-Lfidia  Company^  should  not  be  en- 
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titled  to  a  share  thereof,  unless  he  had  been  efpressly  called 
to  the  assistance  of  the  company's  ship."  The  same  may  be 
said  of  the  seventh  section,  which  enjoins  upon  all  privateers, 
on  pain  of  forfeiture  of  ship  and  goods,  ^  not  to  meddle  or 
interfere  with  the  captures  which  the  ships  of  the  company 
may  wish  to  make.''  If,  however,  the  aid  of  a  privateer  ship 
should  be  called  for,  and  she  should  take  a  prize,  jointly  with 
a  vessel  of  the  West-India  Company^  there  is  no  doubt  but  dial 
it  should  be  distributed  between  them,  in  proportion  to  their 
respective  size  and  force,  as  is  provided  by  the  sixth  section 
of  the  said  Forma:  and  if  their  force  is  equal,  then  the  prize 
is  to  be  equally  divided  between  them;  otherwise,  it  is  best  to 
observe  what  is  called  a  geometrical  proportitnu 

What  shall  we  say,  if  one  or  more  ships  pursue  an  enemy's 
vessel,  and  one  of  them  perishes?  or  if  more,  perhaps,  are 
present,  but  one  alone  takes  the  prize,  while  the  others 
are  merely  spectators,  and  take  no  part  in  the  action?  The 
decree  of  the  28th  of  January  1631,  which  I  have  mendoned 
above,  directs,  that  in  such  a  case,  "  the  prize  is  to  be  divided 
between  all  the  vessels  of  war  which  have  pursued  her,  but 
that  she  which  has  actually  made  the  capture  is  to  have  the  pro- 
visions, small-arms  and  plunderages^*  But  this  again  only 
concerns  ships  of  wary  of  whose  captures  the  states-general 
dispose  at  their  discretion;  for  otherwise,  if  the  case  concerned 
privateers  only,  I  would  rather  adjudge  the  whole  prize  to  him 
who  has  fought  and  conquered  the  enemy's  vessel,  how  many 
others  soever  might  have  pursued  her,  or  been  spectators  of 
the  contest-t 

*  The  precise  expression  used  in  the  ori|pnal:  it  probably  means  every 
thing  susceptible* of  being  made  booty  of  war^  which  is  not  a  part  of  the 
vessel  or  of  her  cargo,  (properly  so  called.)  T. 

t  This  opinion  of  our  author  accords  m'ith  that  of  the  modem  writers 
who  have  treated  of  this  particular  subject.  "  Excepting,"  says  professor 
MartaUi  "  the  case  of  an  association  among  privateers,  it  is  requisite,  in 
order  to  httve  a  share  in  the  prize,  to  prove  the  having  contributed  in  some 
manner  to  the  taking  of  it,  and  it  is  not  sufficient  to  have  been  found  in 
sight.  Martens  on  Captures^  J  32.  in  Jin.  p.  91.  Engl,  transl.  It  appears  also 
t»  be,  as  &r  as  we  know,  generally  carried  into  practice  among  the  nations 
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Tb^re  are  those,  I  know,  who  are  for  admitting  all  who 
were  merely  present,  or  even  in  sight,  though  at  a  distance; 
btxt  this  cannot  be  admitted.  It  is  true,  that  the  mere  preseifce 

tif  Enr^pCf  With  respect  to  privateers,  though  in  the  case  of  vessels  of  war, 
foveniinents  have  been  induced,  from  motives  of  policy,  to  adopt  a  differeitt 
rule. 

The  ordinances  of  France  provide,  that  with  regard  to  vessels  of  war, 
^  those  shall  be  considered  as  joint  eaffton  who  shall  have  found  them- 
selves together  and  in  tight  of  the  copturt  at  the  time  of  its  being  made. 
Ord.of  the  15th  of  ^Jie  1757,  art  10.  1  Code  de*  PriMi,  (edit.  1784)  p.  512. 
'^Falittf  Trait4  det  Prieety  Append.  199.  Thus,  the  mere  circumstance  of 
bein£^  fn  sight  at  the  time  of  the  capture,  entitles  a  »hip  of  vtar,  by  viKue 
of  this  ordinance,  to  a  share  of  the  prize. 

But,  in  the  case  of  privateers,  another  ordinance  prescribes  the  opposite 
ride.  It  enacts,  **  that  none  shall  be  entitled  to  a  share  in  a  prize  taken 
from  the  enemy,  who  have  npt  contributed  to  the  taking  of  the  vessel;^ 
which  the  next  aiticle  explains,  can  only  be  done  '*  by  fighting,  or  by  making 
such  an  ellbrt  as  may  have  compelled  the  enemy  to  surrender,  by  intimi- 
*  dating  him  or  cutting  off  his  retreat."  Ord.of  the  27th  January  1706,  art.  1 
and  2.  1  Code  dee  Prieee,  282.  (same  edition.)— ra/in,  uhi  euprd^  p.  102. 

In  En^andt  the  sam^  distinction  appears  to  be  adopted.  Shipe  <f  war  are 
entitled  to  share  in  a  prize  from  the  mere  circumstance  of  having  been  in 
sight  at  the  time  of  the  capture,  the  ancient  general  rule  having  been  re- 
laxed or  modified  in  their  &vour.  '*  Formerly,**  says  sir  William  Scott, 
**  joint  capture  was  confined  to  cases  of  aetuai  co-operation,  and  when,  in  con- 
^  sequence  of  frequent  litigations,  it  was  extended  to  conetructive  asiietancef 
''^  ^'^ht  the  purpose  of  preeerving  harmony  and  good  understanding  among  the 
navy,  the  being  in  tight  became  the  principal  criterion.  The  Vryheid,  3  Hoh. 
l4.  Am,  edit- — In  a  later  case,  the  same  judge  determined,  in  a  contest 
between  a  kingU  ship  and  a  privateer,  that  the  mere  being  in  sight  was 
sttfiicient  in  the/ormer  to  support  the  animut  capiendi,  and  entitle  her  to  a 
flhare  of  the  prize.  The  Flore,  5  FoB.  239.  Am.  edit. 

But, .  on  the  contrary,  when  a  similar  controversy  arose  between  similar 
parties,  and  the /rioof «er  claimed  a  sbtte  of  the  ting's  ship*t  prize,  because 
be  had  been  present  at  the  capture,  sif  William  Scott  dedded, ''  that  the  mere 
being  in  sight  was  not  sufRdent,  with  respect  to  privateers,  to  raise  the 
presumption  of  co-operation  in  the  capture:  they  clothe  themselves,  said  he, 
with  commissions  of  war  from  viewft  of  private  advantage  onlyt  they  are 
not  bound  to  put  their  commissions  in  use  on  every  discovery  of  an  enemy, 
and  therefore,  the  law  does  not  presume  in  their  favour,  from  the  mere 
circumstaiice  of  being  in  sight,  that  they  were  there  with  a  design  of 
contributing  asiistanee  and  engaging  in  the  contest.  **  VAmittf,  6  Hob,  264. 
Am.  edit. 

We  have  not  been  able  to  find  a  single  case  in  any  of  Dr.  RobinsorCs 
Reports,  in  which  the  naked  question  has  been  agitated  exdusively 

tT 
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of  others  may  have  been  the  cause  that  the  enemy  haa  either 
surrendered  sooner  or  been  more  easily  subdued;  but  we  are 
not  to  consider  for  what  reason  the  vessel  was  taken  or  sur- 
rendered, but  who  took  her*  In  the  same  manner,  we  should 
not  admit  the  fort,*  town  or  fleet  in  whose  presence  a  capture 
was  made,  to  a  participation  in  the  prize,  even  though  it  mig^t 
be  said  to  have  been  induced  to  surrender,  by  the  fear  which 
their  presence  excited.  On  the  other  hand,  it  is  clear,  that  if 
another  vessel  has  joined  the  captor  in  fighting  the  enemy^ 
an  accidental  partnership  must  be  considered  as  having  taken 
place  between  them,  and  the  reason  of  the  thing  requires,  that 
what  has  been  taken  by  their  joint  efibrts,  should  be  divided 
among  them  in  proportion  to  their  respective  strength*  Nor 
are  we  to  discriminate  in  such  a  case  between  the  diflerent 
degrees  of  exertion;  for  that  would  be  too  difficult  in  practice; 
but  we  only  consider  whether  the  vessel  which  was  present 
at  the  capture,  did  actually  fight,  and  by  her  assistance,  con-> 
tribute  to  the  victory. 

Analogous  to  this  principle  is  the  doctrine  which  die  civil 
law  lajrs  down  on  the  subject  of  animdls/erct  naturw,  which  do 
not  become  the  property  of  those  who  pursue,  but  of  those 
who  actually  take  them.f 


The  remainder  of  this  chapter  is  so  entirely  and  exclu^ 
sively  locals  that  we  have  not  thought  it  worth  while  to  tranS' 
late  it. 

between  privateert.  In  one  case,  indeed,  a  share  in  a  prize  was  allowed  to 
one  of  that  description  in  competition  with  another,  from  the  circumstance 
of  his  beinf^  in  tight  at  the  time  of  the  capture,  coupled  with  that  of  having 
^led  in  company  with  the  principal  captor,  and  the  capture  was  that  of  a 
defenceless  neutral  vessel,  in  which  no  fighting'  was  required:  The  Wiitiam 
^  Mary,  4  Xob.  312.  Jm.  edit.  But  we  have  not  discovered  one  in  which  the 
question  turned  eingiy  on  the  circumstance  of  being  io  sight,  at  the  time  of 
the  capture;  therefore,  we  presume,  that  the  principles  estabUshed  in 
VAmitU^  would  prevail  in  such  a  case.  7! 

*  In  England,  land  forces  are  not  considered  as  entitled  to  share  in  a 
capture,  unless  they  have  actually  assisted  and  co-operated  in  it  The 
Dordreeht,  2  Rob.  53.  Am.  edit.  T 

t  Inst.  De  Rer.  Divis.  $  13. 


TREATISE  ON  THE  LAW  OF  WAR.  147 


CHAPTER  XIX. 

Of  the  ReapownbiUttj  of  ownera  of  Privateert. 

T}  Y  the  laws  of  our  couotry,  contained  in  the  Formal  Ad^ 
-^-^  miraUtatum  and  several  edicts  of  the  states-genenl^  pri- 
vateers  are  not  permitted  to  sail  from  our  ports,  without  giving 
security  to  answer  for  their  good  behaviour,  that  they  will  do 
no  injury  to  neutrals,  and  that  they  will  bring  theirprizes  to 
le^gal  adjudication,  by  the  court  of  admiralty  of  the  place  where 
the  securi^  is  given."* 

The  amount  of  this  security  has  varied.  It  was  at  first  re* 
quired  to  be  in  ten  thousand  florins,  the  ship  and  ibe  cargo  at 
the  same  time  remaining  answerable  for  the  consequences  of 
the  privateer's  unlawful  conduct*  Afterwards  it  was  ordered^ 
that  the  owner  should  give  security  in  twelve  thousand,  and 
the  captain  in  ten  thousand  florins,  the  owner's  bond  to  be  re- 
sorted to  in  the  first  instance,  and  if  it  should  not  prove 
sufficient,  then  recourse  might  be  had  to  that  given  by  the 
captain.f  But  by  the  last  edict  which  has  been  made  upon  this 
subject,^  it  is  merely  provided,  that  security  shall  be  given  in 
the  sum  of  thirty  thousand  florins,^  and  the  law  does  not 

*  FortM  Admiral,  of  the  13th  of  Augutt  1597.  $S  5.  69 — of  the  I5tli  of 
July  1634.  $  5. 

t  Edicts  of  the  1st  of  April  1632 9th  of  August  1624,  and  22d  of  October 

1637. 

I  Forma  oi  38th  of  July  1765.  $  a 

$  About  glStOOO.— In  Kngland^  the  security  given  by  a  privateer  is 
£  3000  (j^l3,320)  which  is  reduced  to  one  half  if  the  vessel  carries  less 
than  150  men.  Horne*9  Compendium  of  Admiralty  Ltnuf  p.  9.^In  Franee^ 
by  a  decree  of  tiie  2d  Prairial,  11th  year,  (33d  of  May  1B03),  the  amount 
of  such  security  is  fixed  at  74»000  francs  (about  JS  14,095)  reduced  in  the 
same  manner  to  one  half,  if  the  privateer  is  navigated  by  less  than  150  men. 
Diet.  Univ.  de  Commerce,  verbo  Covrsb.  By  an  act  of  congress,  made 
during  the  partial  hostilities  between  the  United  Statet  and  FrwieCf  priva. 
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specify,  whether  by  the  captain  or  by  the  owners.  It  appears 
to  me,  however,  that  the  captain  is  the  person  who  is  to  give 
the  security,  because  it  is  he  who  is  to  bring  the  prize  into 
the  port  from  whence  the  vessel  has  sailed.  I  might  mention 
here  several  treaties  between  the  states-general  and  other 
powers,  by  which  it  has  been  stipulated,  that  captains  and 
owners  of  privateers  should  give  security  not  to  do  any  thing 
in  violation  of  existing  treaties,  but  as  they  do  not  enter  into 
further  details,  I  think  that  I  may  safely  pass  them  over. 

Thus  much  being  premised,  I  shaU  proceed  to  inquire, 
whether,  if  a  privateor  has  made  an  illegal  capture,  the  damage 
offered  in  consequence  thereof  is  to  be  repaired  Iq^  the  o^ 
taan,  his  securities,  c^r  the  owners  of  die  capturing  vessel, 
and  if  to  die  latter,  then  to  what  extoit  they  are  liaUe? 
On  this  question,  die  Dutch  lawyers  have  answered,^  ^^  diat 
if  the  captain  of  a  privateer  ship  has  wrongfully  taken  a 
neutral  vessel,  and  she  should  be  lost  in  consequence  of  his 
havipg  put  an  ignorant  prizemaster  on  board  of  her,  die  party 
injured  may  sue,  at  his  pleasure,  the  owner  of  the  privateer, 
the  ciq[itain,  bis  securities  and  every  one  of  them,  until  he 
recovers  the  whole  amount  of  the  damage,  even  diougfa  it 
shbuld  by  far  exceed  the  value  of  the  vessel  that  made  the 
ciqiture."  Let  us  now  consider  this  subject  in  detail. 

A  doubt  cannot  be  entertained  of  the  liability  of  the  certain 
to  the  whole  extent  of  the  damage  suffered  in  consequence 
of  his  unlawful  capture.  He  was  employed  for  the  purpose  of 
capturing  enemies,  not  neutrals;  if,  therefore,  he  has  made 
prize  of  the  latter,  he  has  exceeded  his  authority,  and  is 
consequently  liable  for  all  the  damage  which  the  neutral 
has  suffered.  This  principle  is  clearly  sanctioned  by  the  edict 
of  the  states-general,  of  the  1st  of  April  1622;  for,  after 

teen  were  directed  to  g^ive  security  in  jS14>000,  if  the  vessel  carried  more 
than  150  men,  and  in  half  that  sum  if  she  carried  leas.  Act  t^  the  9th  ofyvly 
1798,  $  4—4  Zovw  V.  S.  165. 

In  Spain,  however,  according  to  their  prize  ordinances  of  1779  and  IT96, 
(we  have  not  seen  that  which  was  probably  made  at  the  beginning  of  the 
present  war),  security  is  only  required  from  all  privateers,  without  dis- 
tinction, in  3000  rials  de  vellon,  equal  to  jSl500.  T. 

*  Consil  fielg.  vol.  4.  Consil  S05. 
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diredsBg  tiiat  aecuiiijr  shall  be  given  by  the  captains  of  prirzF^ 
teers,  in  the  sum  of  ten  thousand  florins,  that  they  sUall  bring 
their  prizes  into  the  port  from  which  they  shall  have  sailed, 
the  law  proceeds  and  says:  *^  reserving,  nevertheless,  to  those 
who  shall  have  suffered  damage  by  any  unlawful  act  com- 
mitted by  the  captain  beyond  the  enent  of  hb  commission, 
their  personal  action  against  the  said  captain  and  odiers  who 
shall  have  occasioned  the  said  damage." 

As  to  the  securities^  the  advocates  who  subscribed  the 
opinion  above  mentioned,  appear  to  me  to  have  been  mis- 
taken; for,  those  securities  cannot,  I  think,  be  made  respon- 
sible for  the  whole  damage  suffered,  unless  they  have  bound 
themselves  to  that  extent;  but  if  they  have  merely  stipulated 
in  a.  certain  fixed  sum,  as  is  usual  in  such  cases,  they  cannot 
be  made  liable  beyond  its  amount,  nor  can  they  be  called  upon 
to  answer  for  any  odier  acts  than  those  for  which  they  have 
eiqpressly  made  themselves  responsible;  as  for  instance,  if  diey 
have  become  bound  for  the  carrying  of  the  prizes  into  a  pard- 
cular  port,  and  the  prizes  have  been  actually  carried  thither,  I 
conceive  that  they  are  discharged,  and  that  it  is  nothing  to 
them,  wfaedier  the  captures  have  been  lawfully  or  unlawfully 
made,  unless  they  have  bound  themselves  for  that  likewise. 
But  because  captains  of  privateers  are  in  general  so  poor,  that 
they  are  not  able  to  make  good  the  damage  which  they  have 
occasioned,  and  because  the  securities  are  not  in  general 
bound  beyond  a  certain  sum,  which,  after  being  compelled 
to  pay,  they  may  recover  back  by  an  action  against  the  ovmers, 
it  is  upon  the  owners  that  the  whole  burthen  falls  in  the  end. 
Let  us,  therefore,  as  to  them,  inquire  in  the  first  place,  whether 
they  are  liable  for  the  whole  of  the  damage  suffered,  or  whe- 
ther, as  in  the  actio  de  pauperie  and  actio  noxaUs^*  they  are 

*  The  fint  of  these  actions  was  given  by.  the  Roman  law  against  the 
owner  of  a  quadruped,  which  had  done  an  injury  to  some  person,  by  kick, 
ing,  biting,  &c.  which  was  called  pauperitmfacere.  See  on  this  subject,  the 
title  of  the  Digeit,  u  qua<irupes  pauptriem  feciatc  dicatur.  Dig.  1.  9.  tit.  1. 

The  actio  noxalit  lay  against  the  master  of  a  slave  for  a  tliefl  or  other 
injury  done  or  committed  by  him.  Dig.  1.  9.  tit.  4.  De  noxalibus  actionilmt. 

In  both  these  cases,  the  owner  or  master  was  discharged  by  delivering 
up  the  quadruped  or  the  slave.  T. 


ISO  TREATISE  ON  THE  LAW  OF  WAR. 

only  bound  to  the  amount  of  the  value  of  the  privateer  and 
her  appurtenances? 

A  question  of  this  kind  was  formeriy  brought  before  die 
supreme  court  of  Holland.  Five  Dutch  privateers  had  unlaw- 
fully taken  a  Venetian  ship.  The  owners  of  the  captured  vessel 
at  first  instituted  a  suit  against  the  captains  of  the  privateers, 
and  obtained  a  judgment,  by  which  they  were  condemned  to 
restore  the  vessel  only,  without  damages.  But  as  the  sentence 
was  not  complied  with,  they  then  brought  an  action  against 
the  five  owners,  contending,  that  they  should  joindy  and  se« 
verally  be  condemned  not  only  to  restore  the  vessel,  but  also 
to  pay  damages.  The  court,  by  their  decree  of  the  31st  of 
July  1603,  condemned  the  owners  joindy  and  severally,  to 
restore  the  vessel  and  her  cargo,  and  if  that  could  not  be 
done,  then  to  pay  their  appraised  value;  but  the  sentence 
contained  an  express  clause,  that  execution  of  it  should 
be  made  only  on  the  five  ships  which  had  made  the  cap- 
ture, and  that  the  owners  should  not  be  bound  beyond  their 
proceeds. 

On  the  strength  of  this  precedent,  respectable  lawyers  have 
given  their  opinion  to  the  same  eflfect,*  but  I  cannot  concur 
with  them,  because  I  think,  that  when  the  owners  of  a  priva* 
teer  ship  put  a  captain  on  board  of  her  to  make  captures,  they 
are  bound  for  the  whole  of  the  damage  that  he  may  occasion. 
The  master  who  captures,  in  consequence  of  an  authority  that 
he  has  received,  is  appointed  for  that  particular  purpose,  and 
he  who  appointed  him,  is  by  that  alone,  responsible  for  every 
thing,  good  or  bad,  that  he  may  do  in  the  execution  of  his 
trust.  Thus  we  give  the  actio  tnstttoria:\  against  the  proprietor 
of  an  inn,  who  has  appointed  an  innkeeper;  if  the  innkeeper 
makes  any  contract,  we  do  not  distinguish  in  what  manner  or 
with  what  intent  he  did  it;  and  thus  also  we  give  the  actio 
exercitoria\  against  the  owner  of  a  vessel  for  the  act  of  the 

*  Consil.  Holland,  vol  3.  Consil  221. 
•f  See  the  Dip^est,  I.  14.  tit.  3.  De  institorid  actione. 
X  Dig.  1.  14.  tit.  1.  J}e  exerekorid  actionem  This  title  will  be  found  trans- 
lated into  Englkhi  in  the  American  L(n»  journal ,  vol.  ii.  p.  462.  T. 
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master,  provided  the  latter  acted  in  the  course  of  his  employ- 
ment as  such;  if  otherwise,  the  owner  is  not  bound,  as  Ulpian 
fully  demonstrates.*  The  appointment  is  the  sole  cause  why 
the  proprietor  of  the  inn  and  the  ovmer  of  the  vessel  are  re- 
sponsible, if  what  has  been  done  belonged  to  the  business  for 
which  the  authority  was  given,  and  not  to  some  other  one, 
different  from  it.  He  who  appointed  the  captain  of  a  privateer 
must  have  known,  that  his  business  was  to  make  captures,  and 
that  if  he  should  execute  it  improperly,  it  would  be  imputed 
to  the  owner  for  having  appointed  a  dishonest  or  an  unskilful 
captain.  If  the  master  having  borrowed  money  for  the  repairs 
i»f  his  vessel,  applies  it  to  his  own  use,  Ofiltus  tells  us  very 
properly,  ^^  that  the  owner  is  liable  and  must  impute  it  to 
himself  that  he  employed  such  a  person."!  Wherewith  agrees, 
what  the  states-general  say  at  the  close  of  their  decree  of  the 
22d  of  October  1627,  *^  that  the  orvners  must  take  care  that 
they  employ  proper  captains.^ 

If  the  proprietor  of  an  inn  is  liable  for  thtf  acts  of  the  inn- 
keeper, and  the  owner  of  the  vessel  for  those  of  the  master, 
it  clearly  follows,  that  they  are  so  to  the  amount  of  their  whole 
property,  and  that  they  are  not  discharged  by  delivering  up 
the  inn  or  the  vessel.  I  do  not  remember  to  have  seen  this 
doctrine  contradicted  any  where,  nor  could  it  be  contradicted 
with  any  appearance  of  reason,  for  nothing  is  clearer,  than 
that  those  who  are  responsible  for  the  acts  of  others  are  so  to 
the  whole  extent  of  the  damage  which  they  may  occasion,  and 
therefore  the  owners  of  a  privateer  are  bound  to  make  good 
in  totOj  the  damage  suffered  by  the  illegal  spoliations  of  their 
captain. 

The  laws  which  I  have  already  mentioned,  afford  strong 
arguments  in  favour  of  this  principle.  The  owners  of  priva- 
teer ships  are  bound  to  give  security,  formerly  in  twelve 
thousand,  now  in  thirty  thousand  florins,  that  no  injury  shall 
be  done  to  an  ally  or  neutral.  Now,  if  they  are  not  personally 
bound  to  a  farther  extent  than  the  value  of  the  vessel,  why  is 

*  W.  de  ezeicit  act  L  1.  f  18. 
t  IWd,  J  9-  . 
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a  specific  sum  required  which  may,  in  many  instances,  gready 
exceed  that  valufc^  If  the  law  had  meant  that  the  vahie  of  die 
ship  should  fix  the  extent  of  their  responsibility,  it  should 
have  directed  her  to  be  valued,  and  ordered  security  to  be 
taken  in  the  precise  amount  of  the  valuation.  A  sliU  stronger 
argument  may  be  drawn  from  the  Forma  of  the  38di  of  ytdtf 
1705;  for,  by  that  law  the  owners  themselves  are  declared 
to  be  liable  for  the  damage  which  may  be  suffered  by  the 
wrongful  acts  of  the  privateer  ship,  and  every  thing  belonging 
to  her  equipment  is  made  subject  to  a  special  lien  or  tacit 
l^othecation  to  answer  for  that  damage.  Away,  then,  with 
the  doctrines  which  are  drawn  from  the  Roman  laws,  on  the 
subject  of  the  actio  de  pauperie  and  actio  noxaSs*  These  do 
not  apply  to  the  present  question,  and  are  founded  on  quite 
different  principles. 

We  must  therefore  conclude,  that  the  supreme  court,  in  the 
case  above  mentioned,  gave  an  erroneous  sentence;  for,  if  the 
owners  of  the  privateer  ships  had  appointed  the  captains  who 
took  the  Venetian  vessels,  and  had  authorized  them  to  make 
captures,  they  were  bound  for  the  whole,  in  die  same  manner 
as  they  would  have  been  if  they  had  appointed  those  captains 
for  mercantile  purposes,  and  had  given  them  authority  to 
make  commercial  contracts.  Perhaps,  however,  it  wiU  be 
sdd,  that  the  report  does  not  expressly  state,  that  those  five 
vessels  were  privateers;  but  if  they  were  not  such,  it  cannot 
be  said,  that  the  owners  gave  authority  to  their  captains  to 
make  captures,  and  in  that  case,  I  would  wish  to  know,  why 
the  court  condemned  the  owners  to  the  restitution  of  the 
Venetian  ship  and  cargo,  and  awarded  execution  even  against 
the  vessels  of  those  owners,  and  thus  condemned  them  for  an 
act  which  was  not  within  the  authority  committed  to  their 
captains,  which  is  evidently  contrary  to  the  most  familiar 
principles  of  law.  In  such  a  case,  therefore,  the  owners  of  a 
vessel  cannot  be  made  in  any  manner  liable;  for  they,  indeed, 
have  put  the  master  in  their  place  and  steady  but  merely  as  to 
the  business  which  they  have  ordered  him  to  transact,  and  if 
in  the  course  of  that  business,  the  master  had  committed  a 
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fflHrit,  or  has  beai  gufltjr  of  frasd,  diey  are  bouftd  to  answer 
fbr  Uai,  otherwise  not.  If  I  give  to  a  carpenter  a  vessel  to 
vepahs  and  he  gives  it  to  'his  appreatice,  who,  with  ctte  of  his 
naster's  own  toob,  happens  to  kill  somebody)  the  maMer 
win  not  <be  at  aU  answertble  for  it.  Therefore,  the  aaioA 
againM  owmers  of  ^ips  cannot  be  Msimilated  to  the  action  dt 
pmtperie^  except  so  £0-  as  it  makes  dte  owner  of  a  horse  or 
mule  liable,  if  by  the  fault  of  his  driver,  the  aniasal  has  done 
some  damage,  but  the  analogy  of  that  law  does  not  reach 
farther. 

Agreeably  to  the  doctrines  which  I  have  contended  for, 
owners  of  vessels  will  clearly  not  be  liable,  if  they  have  not 
appointed  the  master  for  the  purpose  of  making  captures, 
otherwise  they  will  be  responsible,  not  merely  to  the  amount 
of  the  value  of  their  vessels,  but  to  that  of  their  stipulations, 
which  formerly  were  of  12,000  and  now  are  of  30,000  florins. 
In  addition  to  that,  those  who  have  suffered  the  damage,  may, 
by  virtue  of  the  decree  of  the  22d  of  October  1627,  sue  the  se- 
curity of  10,000  florins,  which  the  captain  is  obliged  to  give, 
that  he  will  bring  his  prizes  into  the  port  from  whence  he 
sailed,  for  so  the  decree  expressly  provides.  I  think,  however, 
that  such  a  demand  would  be  unjust,  unless  it  had  been  made 
known  to  the  securities,  at  the  time  of  their  entering  into 
the  stipulation,  that  they  would  be  exposed  to  that  liability, 
and  had  agreed  to  it;  for  if  they  had  simply  engaged,  as  is 
almost  always  the  case,  that  the  captain  should  return  with 
his  prizes  to  the  port  from  whence  he  sailed,  I  cannot  express 
how  unjust  it  appears  to  me,  to  make  them  liable  on  that 
security  for  any  other  cause;  as  I  have  already  hinted,  when 
speaking  on  the  subject  of  securities.*  But  if  all  that  I  have 
mentioned  is  not  sufficient  to  repair  the  damage,  what  shall 
we  say  in  such  a  case?  Are  the  owners  to  be  held  further?  I 
think  that  they  are,  until  they  shall  have  made  good  the  whole 
damage;  for,  it  is  clear,  that  a  pledge  or  security  docs  not 
liberate  a  debtor,  unless  it  is  fully  sufficient  to  discharge  the 
dcbt.t 

•  Above,  p.  149. 

t  ff.  de  Distract.  Pign.  1.  9.  %  1. 
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Moreover,  if  the  vessel,  which  we  are  speaking  of,  be  not  a 
privateer,  that  is  to  say,  if  she  has  no  commission,  but  never- 
theless makes  captures  by  order  of  the  owners,  I  think  dist 
the  same  thing  is  to  be  said  as  if  she  really  were  a  privateer; 
for,  the  tifjtki  arises  oat  of  the  authority  and  the  appoimment, 
and  it  is  nothing  to  those  who  have  sufiinred  die  damage, 
whedier  they  are  injured  by  a  real  privateer  or  by  a  vessel 
not  provided  with  a  commission. 
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CHAPTER  XX. 

Of  Captures  made  by  vessels  not  commissioned. 

TT  is  properly  imuie  a  subject  of  inquiry,  whether,  if  a  ship 
-**  not  commissiooed  to  make  captures  is  attacked  by  an 
enemy,  and  in  her  defence,  or  from  some  other  justifiable  cause^ 
takes  an  enemy's  vessel,  to  whom  in  such  case  the  prize  is  to 
belong?  Three  contending  parties  appear,  who  seem  to  haye 
an  equal  claim  to  it,  and  in  favour  of  each  of  whom  many 
ingenious  arguments  may  be  adduced;  they  are  the  tmtmer  of 
the  shipy  the  captain  and  mariners^  and  the  shipper  who  may 
have  taken  her  to  freight* 

On  behalf  of  the  oxxmer  of  the  shipy  it  may  be  said,  that  he 
is  entitled  to  the  prize,  because  it  was  taken  with  his  own  ship 
smd  guns,  and  because  the  cq>tain  and  men  who  effected  the 
capture  were  in  his  employ,  and  bound  to  labour  for  his  be* 
nefitt  it  ought  not  to  be  given  to  the  captain  nor  to  the 
marinera,  because  they  are  not  entitled  in  law  to  any  thing 
besides  their  wages,  nor  to  the  freighter,  because  he  only 
hired  the  vessel  for  die  transportation  of  his  merchandize, 
and  for  nothing  else. 

The  master  and  mariners^  however,  may  plead  that  the 
ciqiture  was  achieved  by  their  prowess  and  with  tiie  danger  of 
their  lives,  and  therefore,  that  they  are  justly  entitied  to  the 
benefit  resulting  from  it:  that  with  respect  to  the  owner  of 
the  ship  and  the  freighter,  they  cannot  in  justice  claim  the 
prize,  because  they  had  not  hired  him  to  make  captures,  and 
the  contract  which  they  had  made  together,  was  for  pur- 
poses of  a  quite  different  nature. 

And  lasdy,  on  the  part  of  the  freighter  j  it  may  be  argued, 
that  he  had  hired  the  ship,  the  guns,  the  master,  the  mariners, 
and  the  right  to  their  labour,  not  only  for  die  transportation 
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of  his  merchandize,  but  also  for  the  defence  of  the  ship  for 
the  sake  of  the  goods  that  it  cont^uned,  which  defence  is  to  be 
taken  with  every  thing  incident  to  it,  and  involves  the  rig^t 
not  merely  of  repelling,  but  even  of  capturing  the  enemy,  to 
prevent  his  doing  any  injury.  That  on  these  grounds,  he  is 
justly  entitled  to  retain  the  prize,  and  it  oug^t  by  no  means 
to  be  given  to  the  owner  of  the  ship,  hi%  captain  or  mariners, 
who  all  ought  to  be  satisfied  with  llie  stipulated  reward  for 
the  hire  of  the  vessel  and  their  labours. 

Such  are  the  arguments  which  may  be  made  use  of  ib  sup- 
port of  each  of  the  above  opinions*  Before  I  prooeed  to  state 
my  own,  I  must  premise,  that  there  exists  a  decree  of  die 
board  of  directors  of  die  WeH^India  company,  by  whicb  it  is 
provided,  *^  that  fifty  per  cent,  of  the  proceeds  of  evety  priee 
which  shall  be  taken  by  a  vessel  hired  out  on  freight,  shall  be 
paid  to  the  company."'  This  decree  has  been  sanctioned  by 
the  states-general,  and  inserted  in  the  instructions  of  die  IS^ 
of  July  1633,  for  privateers  cruising*  in  the  American  seas. 

It  is  dear,  that  the  directors,  when  they  made  tilat  decree, 
attended  only  to  iho  interest  of  their  company,  nor  had-  the 
states-general  any  thing  else  in  view  when  they  gave  it  their 
sanction;  for,  they  made  no  rule  whatever  in  this  respect  for 
other  privateere  than  those  above  mentioned.  It  most,  tl^re« 
fore,  be  considered  as  a  special  law,  made  with  ar  view  to 
particular  persons  and  circumstances,  and  which  is  not  to  pre- 
judice other  cases  to  which  it  is  not  direcdy  applicable. 

As  I  have  never  seen  a  general  law  upon  this  subject,  nor 
do  I  believe  that  any  exists,  the  question  is  to  be  decided  by 
the  light  of  reason  alone.  On  equitable  principles,  I  think  that 
the  prize  ought  to  be  adjudged  to  the  captain  of  the  capturing 
vessel  and  his  crew,  and  not  to  the  owners  or  freighters.  The 
latter,  indeed,  are  the  last  who  will  be  thought  of.  The  owner 
of  the  ship  appears  better  entided,  but  still  I  would  prefer  to 
him  the  captain  and  crew.  Others,  however,  have  been  of  a 
di£Ferent  opinion.  *" 

*  In  a  case  of  talfage,  which  bears  the  strongest  ani^gy  to  a  case  of 
unauthorized  capture,  (on  the  supposition  that  any  persona,  others  than  the 
sovereign  of  the  captor,  may  be  considered  as  entitled  to  the  prize,)  the  late 
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In  the  yetr  1667,  a  ship  sailing  under  a  ficcnse  from  the 
French  aad  DuUh  West^India  company^  which  had  been 
granted  to  the  freighters^  captured  sn,  English  iiessel  wkhin 
the  compan3r's  Kmits.  The  o^itors  determined  to  keep  the 
prise  with  them,  though  she  was  a  wone  sailer  than  dieir 
own  vessel,  because  on  consulting  together,  they  agreed,  that 
it  was  most  advisable  for  the  interest  of  the  tmrnepa  and 
JretffhterSy  as  well  as  their  own,  that  she  shooU  be  carried 
into  one  of  the  WeaUlndia  islands,  where  it  was  expected  she 
would  sell  to  better  advantage.  The  question  then  occurred, 
to  whom  thait  prize  was  to  be  adjudged?  The  lawyers  who 
were  consulted  on  that  question,  decided,  that  the  mariners, 
because  the^  had  been  hired  at  a  fixed  sabuy  by  the  mondk, 
and  hi|d  not  engaged  themselves  for  shares  of  prize-money, 
should  only  have  one  tenth  of  the  proceeds,  and  that  the  re- 
mainder should  be  equally  divided  between  the  owners  and 
freighters. 

I  do  not  know  upon  what  principle  those  gentlemen  allowed 
•ne  tenth,  to  the  mariners,  nor  perhaps  did  they  know  them- 
selves* It  seems,  that  they  had  no  difficulty  as  to  the  one  half 
#f  the  remainder,  which  they  gaue  to  the  owners  of  die  ship; 
and  dierefore,  they  pass  it  over  without  assigning  any  reason 
for  h;  hut  they  endeavour  to  justify,  by  argument,  the  allow- 
ing of  the  oAer  half  to  the  freighters.  They  contend,  that  it 
was  by  virtue  of  the  license  which  the  shippers  had  obtained 
from  the  West'India  company,  that  die  vessel  was  permitted 
to  navigate  to  the  WesUlm&eSy  that  therefore  they  contributed, 
in  a  considerable  degree,  to  the  capture,  and  ought  not  to  be 
placed  in  a  worse  situation  than  the  owners  of  the  ship.  They 
say,  that  the  mariners  did  not  take  the  prize  for  the  benefit  of 
the  owners  of  the  ship  only,  but  also  for  that  of  the  owners 

judge  Winchester,  district  judge  of  Maryland^  allowed  one  ninth  part  of  tlie 
neat  salvage  to  the  owner*  and  Jreighters  of  the  salvor-ship,  in  proportion 
to  their  respective  interests,  in  consideration  of  the  risk  to  which  their 
property  had  been  exposed.  The  supreme  court  of  the  United  States,  before 
whom  the  cause  waa  ultimately  carried  by  appeal,  increased  the  allowance 
to  one  third.  The  remainder  was  distributed  among  those  who  had  been 
personally  instrumental  in  the  salvage.  The  Btaireau,  2  Cranch*s  Meports, 
24a  T. 
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« 

of  the  merchandize,  and  diat  they  declared  it  Aemselvesi  in 
the  resolution  which  they  took,  aa  above  mentioned,  to  cany 
the  prize  into  one  of  the  We^UlruUa  islands,  for  the  best  ad- 
vantage of  the  owners  and  freighters.  To  these  they  add,  a 
variety  of  other  trifling  and  frivolous  arguments;  as  for  in- 
stance, that  the  possession  of  things  is  not  acquired  merely  by 
ourselves,  but  also  by  those  persons  who  are  employed  by  us; 
that  the  owners  of  the  ship  were  not  present  any  more  than 
the  freighters,  when  the  capture  was  made,  and  that  if  the 
ship,  instead  of  capturing,  had  been  aq>tured,  the  owners  of 
the  goods  on  board  would  have  suffered  a  considerable  loss. 

But  I  am  not  at  all  convinced  by  such  arguments  as  these, 
nor  by  those  which  I  have  mentioned  above,  in  fiavour  of  the 
owners  of  the  capturing  ship;  for,  it  is  clear,  that  a  prize  by 
whomsoever  taken,  belongs  solely  to  the  captors,  unless  they 
acted  by  the  command  or  under  the  appointment  of  another 
person.  The  only  question,  therefore,  is,  who  took  the  prize? 
and  it  is  manifest,  in  this  case,  that  it  was  the  master  and 

• 

mariners,  and  that  they  did  not  do  it  by  the  command  or 
direction  of  another.  Their  services  were,  indeed,  hired,  but 
for  the  mere  purpose  of  carrying  goods,  and  for  nothing  else: 
Whatever  advantage,  therefore,  may  arise  from  the  carrying 
of  the  goods,  ought  to  be  for  the  benefit  of  those  who  have 
made  use  of  the  agency  of  others  for  that  purpose;  but  neither 
they,  nor  the  owners  of  die  ship  are  entitled  to  any  share  of 
the  prize,  because  the  mariners  were  not  employed  to  make 
that  capture,  but,  while  they  were  attending  to  a  business  of  a 
quite  different  nature,  to  the  mere  navigation  of  the  vessel, 
fortune  threw  something  else  in  their  w9y^fortuna  aliud  dedit, 
as  TryphoTuus  elegantly  argues,  in  an  analogous  case.*  For 
the  same  reason,  in  the  case  of  a  labourer,  who,  digging  the 
ground,  had  found  a  treasure,  I  gave  it  as  my  opinion,  that 
he  was  entitled  to  iuf  The  condition  of  the  labourer  in  that, 
and,  for  the  same  reason,  of  the  mariner  in  the  present  case, 
does  not  extend  farther  than  the  business  for  which  they 
were  hired.  Whatever  is  out  of  it,  that  is  to  say,  whatever  is 

*  if.  de  Adquir.  Rer.  Oom.  1. 63.  i  3. 
i  Obs.  Jur.  Rom.  1.  2.  c  4. 
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foreign  to  the  sobject  of  their  contract,  they  are  alone  to 
suffer  or  enjoy,  whether  it  be  profit  or  loss. 

This  case  clearly  comes  within  the  general  doctrine  of 
principal  and  agenU  Now,  the  agent  shall  certainly  not  im- 
pute to  his  principal,  that  he  was  robbed  by  highwaymen,  lost 
his  property  by  shipwreck,  or  that  he  or  his  family  being  taken 
sick,  he  had  spent  a  sum  of  .money  which  had  been  put  into 
his  hands  for  a  particular  purpose;  for,  such  occurrences  are 
more  properly  to  be  imputed  to  accident  than  to  the  agency, 
as  Paulas  justly  observes.*  Such  losses  as  these  follow  the 
person  of  the  agent;  while  on  the  other  hand,  it  is  natural,  as 
Paulus  also  very  correctly  says,  that  *^  those  gains  and  advan- 
tages which  happen  by  occasion  of  the  agency,  should  follow 
]t."f  If  A  has  sent  B  to  carry  something  to  C,  and  B^  in  the 
way,  has  found  a  sum  of  money,  or  has  extorted  something 
from  a  highwayman  who  atten)pted  to  rob  him,  no  one,  cer- 
tainly, whose  mind  is  not  very  weak,  shall  think  that  the  money 
which  B  has  so  extorted,  belongs  to  Aj  although  the  things* 
which  he  was  sending  to  C  might  have  been  endangered  by  it. 
He  did  not  order  B  to  find  money,  nor  to  extort  any  thing 
from  highwaymen,  but  to  carry  some  articles,  which  he  did 
carry,  and  his  agency  being  thus  fulfilled,  A  has  nothing  more 
to  ask  of  him. 

The  arguments  of  die  advocates  on  the  subject  of  the  pre- 
sent question  are  really  trifling.  The  license  which  the  freighters 
had  obtained  from  the  West-India  company  could  not  avail 
them  to  make  prizes,  but  only  to  navigate  in  the  American 
seas.  Nor  are  we  to  cavil  about  the  words  of  the  resolution 
of  the  mariners  above  mentioned,  when  they  are  susceptible  of 
so  many  different  interpretations.  I  think  that  they  had  no 
other  object  in  view  than  to  retain  the  prize  with  them,  to 
whomsoever  it  might  belong,  whether  to  the  owners,  the 
freighters  or  themselves,  or  that  the  words  rather  signified, 
that  they  meant  to  divide  it  into  three  parts,  and  to  give  one 
to  each  of  the  said  parties.  Or  perhaps  (saving  the  decree  of 
the  board  of  directors)  they  might  have  believed  that  the 

•  if.  Mandat  1.  26.  §  6. 
t  IT.  De  Reg.  Jur.  ].  10. 
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prize  belonged  to  them  alone;  «a  if  the  vesad  wfts  Iftden  widb 
provisions  or  other  oeceasaries  of  life,  whidi  they  themsehcs 
were  in  need  of,  and  thus  might  be  useM  fx>  the  owners  of 
the  ship  and  goods,  by  enabling  them  to  prosecute  the  voyage^ 
or  they  might  have  had  various  other  motives  of  the  same 
kind*  And  who  will  dare  to  suppose,  that  those  mariners 
weighed  and  considered  so  particulaily  the  words  of  their  re* 
solution,  and  that  if  the  prize  did  belong  to  them,  they  wished 
to  abandon  their  claim  to  the  whole  of  itf  Nay,  if  they  had 
even  believed  that  it  did  not  belong  to  them,  but  to  d^  owqctb 
and  freighters,  who  would  not  excuse  their  simple  honesty? 
He,  who,  thinking,  that  what  is  his  own  property  belongs  to 
another,  gives  it  up  to  him,  is  not  to  suffer  by  it.  Let  not  an 
error  in  point  of  law,  be  objected  to  those  good  mariners,  since, 
as  well  from  the  resolution  itself  as  from  other  drcumstances, 
it  appears  that  they  made  no  Qnal  determination,  and  it  is  suf- 
ficiently clear,  diat  they  never  had  an  intention  to  give  up  any 
right  to  which  they  might  be  entided.  It  is  true,  however, 
that  if  they  had  fought  more  than  was  necessary  for  their  de- 
fence, and  the  ship  or  goods  had  sufiered  by  it,  diey  would 
have  been  bound  to  an  indemnity  by  the  terms  of  their 
contract. 

On  these  principles,  a  cause  was  formerly  decided  by  die 
court  of  Brusselsy  which  I  think,  bears  a  strong  analogy  to 
the  present  case:  A  person  had  lent  a  horse  to  the  command* 
ant  of  a  corps  of  cavalry,  to  fight  with;  the  court  were  of 
opinion,  that  the  lender  of  the  horse  was  not  entitled  to  a  share 
of  the  booty  which  the  officer  took  with  it.  I  fully  approve  of 
the  legality  of  this  sentence,  though  it  has  been  doubted  by 
some,  and  Zouch^  refers  us  to  a  contrary  opinion,  given 
by  Petrinua  Belbts;^  there  was,  however,  in  that  case,  much 
more  equity  in  favour  of  awarding  a  part  of  the  booty  to  the 
officer,  as  it  was  nothing  to  him,  whether  the  person  to  whom 
he  lent  his  horse,  should  fig^t  or  not.  And  yet,  he  had  no 
more  right  to  the  prize,  than  one  who  lends  his  net  to  anodier, 
has  a  right  to  the  fish  that  he  takes  with  it. 

•  Be  Jure  Fee.  p.  3.  $  a  Q.  IT. 
t  De  Re  Milit.  P.  4.  tit  a.  D.  8. 
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It  wHl  be  said,  perhaps,  that  I  am  wasting  words  on  an  idle 
and  useless  question,  as  it  is  unlawful  to  make  captures  with* 
out  a  commission  from  the  states-general,  or  the  admiral,  and 
ao  far  from  the  one  who  takes  a  prize  without  such  a  commis- 
sion,  being  entided  to  it,  he  is  rather  to  be  considered  as  a 
^  pirate,  agreeably  to  the  principles  which  I  have  above  con- 
tended for.  But  this  does  not  follow  in  eveiy  case.  GrotiuM 
very  properly  says,*  that  ^^  a  private  capture  is  acquired  to  a 
private  captor^  and  there  can  be  no  doubt,  that  a  prize  taken 
under  circumstances  of  necessity,  by  non-commissioned  vessek, 
belongs  to  those  who  have  taken  it."  I  know,  that  the  authority 
of  Puff€ndorff\  is  adduced  to  the  contrary,  but  he  does  not 
contradict  this  doctrine;  for  he  speaks  of  those,  who,  without 
any  authority,  go  out  for  the  express  purpose  of  making  cap- 
tures, not  of  those,  who,  being  attacked  by  an  enemy,  turn 
upon  him  in  their  own  defence^  and  these  are  the  persons  that 
I  am  speaking  of.  If,  in  such  a  case,  it  is  denied,  that  it  is 
lawful  to  take  the  enemy's  property,  it  must  be  denied  also, 
that  it  is  lawful  to  despoil  him,  who  otherwise  will  despoil 
us,  and  there  must  be  an  end  to  the  right  of  self-defence. 
And  yet,  every  declaration  of  war  not  only  permits,  but  ex- 
pressly orders  all  good  and  loyal  subjects,  to  injure  the  enemy 
by  every  possible  means,  that  is  to  say,  not  only  to  avert  the 
danger  with  which  the  enemy  threatens  youf  but  to  capturei^  and 
strip  him  of  all  his  property.  The  case  is  different  with  those 
who  sail  out  on  cruises,  without  a  commission,  and  without 
complying  with  the  previous  requisites  of  the  law,  because 
they  are  prohibited  from  doing  so  by  various  edicts  of  the 
states-general.  But  how  can  he  be  expected  to  hava  a  com« 
mission,  who,  sailing  merely  for  the  sake  of  trade,  meets  an 
enemy  who  attacks  him,  and  captures  him  in  his  own  defence? 
If  GroHus  and  Puffendorff  had  explained  themselves  in  this 

*  De  Jure  B.  ftc  P.  L  3.  c.  €.  $  10. 

t  De  Jare  N.  and  G.  1.  &  c.  6.  $  21. 

\  We  have  not  meant  to  include  such  justifiable  captures  by  non-com- 
missioned vessels,  in  our  definition  of  piracy,  above,  p.  128.  We  have, 
therefore,  used  in  it  the  word  ttepredationM^  as  implying  illegality,  ex  vi 
termini,  T. 

tx 
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manner,  tbote  who  now  find  bah  with  both,  WMld  h«ve  had 
BO  occasion  to  do  ku* 

*  In  VtWMt  and  Greai'Mritainf  prises  Uken  by  non^oommisstoned  yessek 
beloog  to  the  lord  high  admiral,  at  a  droit  of  hb  office.  1  TalinU  Comment. 
f9,^^BritUh  order  in  coiincii,  ^  the  6th  t^  March  1665-6,  in  a  note  to  the  cme 
iftkt  Rebeecth  1-  ^oh.  193.  Amer.  edit.  Ko  diatiaetioB  it  nade,  whether  die 
ci|»tor  did  or  not  make  the  capture  in  hia  own  defence,  or  from  tome 
Mbar  juatiliaUe  motive.  But»  aa  in  Great-Britain  the  office  of  high  admiral 
is  vested  in  the  king,  and  haa  fer  a  long  time  been  executed  by  commis* 
aion«  suitable  rewards  are  given,  at  tlie  discretion  of  the  government,  in 
meritorions  cases.  And  we  firesnme,  that  the  government  of  Frmtee  is  not 
backward  in  displaying  its  liberality  on  similar  occasions.  T. 
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CHAPTER  XXI. 

Cf  Mniring  enemy'i  property. 

NEXT  to  die  ccmtracte  of  purchaae,  sale  and  hire,*  there 
is  Dooe,  at  present,  in  more  frequent  use,  in  commercial 
countries,  than  that  of  insurance*  It  was,  however,  so  en* 
tirely  unknown  to  the  ancients,  that  no  trace  of  it  is  to  be 
found  in  tiie  volumes  of  Roman  jurisprudence.  The  reason 
probably  is^  that  commerce  was  not  at  that  time  carried  on  to 
the  same  extent  that  it  is  at  this  day.  Perhaps,  also,  the  fleets 
of  the  Romans  secured  their  merchant  vessels  from  depre- 
dations at  sea,  or  the  vast  extent  of  their  empire,  bordering  on 
all  the  seas  which  their  navigators  were  in  the  habit  of  fre- 
quenting, dispelled  all  fears  of  enemies.  Nor  was  there  so 
much  to  be  feared  as  there  is  at  present  from  the  dangers 
of  the  ocean^  as  their  vesseb  generally  suled  coastwise,  pru- 
dently keeping  within  a  soaall  distance  from  the  shore,  an4 
did  not  venture  out  to  sea  in  the  winter  months,!  whereas 
our  ships  at  present  sail  out  to  any  distance,  and  we  trust  them 
at  all  times  and  in  all  seasons  to  the  treacherous  element, 
without  knowing  whither  the  fates  may  carry  them* 

I  have  read,  however,  in  Suetomwi^a  life  of  the  emperor 
Claudius^  that  during  a  time  of  great  scarcity,  when  the  people 
abused  him,  and  shewed  him,  by  way  of  reproach,  fragments 
of  stale  bread,  he  not  only  gave  great  encouragement  to  th^ 


*  Loemiat  hiring  or  letting  to  hire.  Atthe^iTil  law,  tliesigBifiestioDof  thtf 
word  is  very  extensive:  locatto  opening  is  ii«hen  a  mta  hives  out  or  eagages 
his  labour  to  another  for  a  specific  reward;  locatto  rerum,  is  the  hiring  or 
let^g  to  hire  or  farm  (as  we  call  it)  of  property  of  any  kind,  whether  real, 
personal  or  mixed.  71' 

f  Ex  die  tertio  Iduum  Nowmhrit,  uMfue  ad  diem  eextum  Jdmmi  MoHii 
fnana  clauduntur.  The  seas  are  closed  irom  the  eleventh  of  Noventber,  to 
the  second  of  March,  Veget.  de  He  Milit  1.4.  yiutinian's  code  permits  na> 
vigation  from  the  first  of  April  to  the  first  of  October.  Cod.  de  Noftfrag.  1. 3.  T. 
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building  of  ships,  bat  proposed  certain  profits  to  die  merdiants, 
takbg  upon  himself  the  risk  of  any  loss  that  might  be  occa* 
sioned  by  the  violence  of  the  winds  and  seas.  This  was  a 
species  of  insurance,  which  is  nothing  else  than  an  engage* 
ment  for  the  safety  of  another's  property,  by  which  the  owner 
is  liberated  from  the  risk,  which  is  assumed  by  the  insurer, 
in  consideration  of  a  certain  prsemium.^  CknuRus^  indeed, 
assumed  upon  himself  the  dangers  of  the  sea,  but  he  did  it 
gratuitously  and  not  for  the  consideration  of  a  pramium  or 
reward;  nor  did  he  undertake  to  bear  the  losses  which  might 
be  suiFered  from  pirates;  therefore,  I  say  that  it  was  only  a 
species  of  insurance.! 

I  have  premised  a  definition  of  the  contract  of  insunmce, 
in  order  to  make  it  appear,  that  the  reason  of  war  absolutety 
requires  the  prohibition  of  insurance  on  the  ships,  merchandise 
or  other  property  of  enemies.  For,  what  else  is  assuming  the 
risk  to  which  their  property  may  be  exposed,  than  promoting 
their  maritime  commerce?  The  object  of  insurance  is,  that 
maritime  trade  may  be  carried  on  with  the  greatest  possible 
profit,  and  the  least  possible  loss.  Hence,  the  states-general, 
on  the  1st  of  April  1622,  while  we  were  at  war  with  the 
Spaniardsy  issued  an  edict,  annulling  all  insurances  made  and 
to  be  made  by  Dutch  subjects  on  Spanish  property,  and  laying 
a  fine  of  one  hundred  pounds,  Flemish^  on  all  who  should  act 

*  The  definition,  which  oar  author  gives  of  the  contract  of  insurance,  is 
very  similar  to  that  which  had  been  |;iven,  lonji^  before  hin,  by  Raccutt 
which  is  stm  the  most  log:ical  and  comprehensive  of  all  that  have  ever  been 
offered.  **  Insurance,"  says  that  able  writer,  in  the  excellent  translation  of 
his  two  treatises,  Con  thiftt  andfrtight  and  an  inmrancej,  lately  published  at 
fidladelphiaf  by  Mr.  y,  R,  ingerMoli,  *'  is  a  contract  by  which  a  person  as- 
sumes upon  himself  the  risk  to  which  the  property  of  another  may  be 
exposed,  and  binds  himself.  In  consideration  of  a  certain  pnemium,  to  in- 
demnify him  in  case  of  loss.**  Inger§otp9  Roecu9^  p.  85.  7*. 

t  For  a  fuU  and  complete  view  of  all  that  is  to  be  found  in  the  works  of 
the  ancients  which  may  be  considered  as  having  any  relation  to  the  subject 
of  insurance,  see  Mr.  />czr>*#  introduction  to  his  System  of  the  Lata  ^ 
JSfarine  Luuranoet,  which  is  fraught  with  a  great  deal  of  information  on  this 
particular  subject,  from  whence  Mr.  ParJ^  justly  concludes  with  our  author^ 
that  the  contract  of  insurance,  as  at  present  understood^  was  not  known 
to  the  ancient  GreeJtt  and  Romant.  71 
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to  the  contndy.  This  was  extremely  |iroper,  because,  in  all 
declarations  of  war,  the  subjects  are  ordered  to  do.  as  much 
harm  as  they  can  to  the  enemy,  and  dierefore,  it  follows,  that 
they  are  prohibited  from  doing  them  any  good.  Such  are  the 
rules  prescribed  by  the  general  law  of  war,  and  the  states* 
general  did  no  more  than  declare  that  law  during  the  war.  with 
Spmn^  by  their  edict  of  the  2d  of  April  1559. 

It  may,  perhaps,  be  said,  that  such  insurances  are  productive 
of  more  profit  than  loss  to  the  insurers,  and  therefore,  that  they 
are  more  advantageous  to  us  than  to  the  enemy.  But  this  may 
prove  a  very  fallacious  reasoning,  for  the  result  of  insurances 
on  enemy's  property,  is,  in  a  national  point  of  view,  very  un- 
certain, nor  does  experience  sufficiently  enable  us  to  judge  of 
their  effects  upon  the  nation  at  large;  while  on  the  other  hand, 
it  is  very  certain  that  the  enemy  thereby  acquires  the  means 
ef  extending  his  maritime  commerce.  It  therefore,  follows, 
that  what  is  certainly  useful  to  our  enemy,  and  almost  as  cer- 
tainly threatens  our  own  destruction,  is,  on  every  principle,  to 
he  prohibited.* 

*  Trading  with  enemies*  and  insurances  on  enemy's  property  have  been 
prohibited,  from  the  earliest  times,  in  almost  every  countiy  of  Europe. 
Mngland  and  HolUmd  are  the  only  ones  that  are  known  to  have  pursued,  for 
a  while,  a  different  policy.  The  ordinance  of  Barceionot  made  in  1484, 
expressly  fiirbids  such  insurances  to  be  made,  directly  or  indirectly,  no 
puxen  ester  aeeguradat  directamm  o  Mirecttttnen.  Cteirac,  Ue  ^  Coutumee 
4e  la  Mer»  p.  liao-Con«o/.  del  Mar.  fBoucher^e  Fir,  trantLJ  vol  il  p.  7X7. 
f  1540.  Xe  Guidtrnt  a  very  old  treatise  on  maritime  law,  declares  it  to  be 
unlawful  to  trade  with  enemies,  and  to  make  insurance  on  enemy's  property, 
c.  2.  art  S.  in  Ckirae,  p.  117.  Mr.  Valin  mentions  several  ancient  ordinances 
of  iVoRCtf  to  the  same  effect,  which  shew,  that  the  law  was  always  so  under- 
stood in  that  country.  But  he  observes  that  the  Englieh^  durinff  the  seven 
year's  war,  were  iti  the  habit  of  insuring  the  property  of  the  Firench,  even 
nken  ioitndjrom  a  French  port  to  a  French  eolotg^,  or  Jrom  one  FHnch  port  to 
another.  **  By  this  means,"  says  he,  "  one  part  of  the  nation  restored  to  us» 
by  the  effects  of  the  contract  of  insurance*  what  the  other  took  from  us  by 
the  law  of  war."'  2  Valin*e  Comm.  p.  32« 

It  is  certain,  that  in  England^  not  only  during  that  war,  but  during  that 
which  immediately  preceded,  and  that  which  immediately  followed  it^ 
that  is  to  say,  during  a  period  of  near  half  a  century,  trading  with  enemies^ 
and  insurances  on  enemy's  property  were  carried  on  to  a  great  extent,  and 
were  sanctioned  by  the  decisions  of  the  tribunals  of  that  country.  In  the 
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TThis  reuon  alone  would  hxre  hemt  snftcioit  to  jiMtifydit 
SMd  edta  of  the  1st  of  Jprii  1682^  bat  it  also  wtrerlB  to  a 
oonsequence  that  would  follow,  if  those  inBuraaces  should  be 

year  1749|  lord  Marthcidke  oonaidered  an  intorancs  as  legal^  which  had  been 
made  on  an  Englhh  vessel  thai  had  been  sent  to  Ottend^  to  be  neutralizes^ 
and  from  thence  to  trade  with  the  enemy,  under  cover  of  the  neutral  fla|^. 
He  said,  that  "  it  had  nev'er  been  determined,  that  insurance  on  enemy's 
ships,  durinfr  the  war,  was  unlawful;  and  that  tt  miglit  be  ipoinfp  too  far  to 
say,  that  all  trading  with  enemies  was  prohibited  by  law,  hit  the  general 
doctrine  would  go  a  great  way,  even  when  Snglith  goods  were  exported^ 
and  none  of  the  enemy's  imported,  which  might  be  very  beneficial." 
Henklev.  Moyal  Exch,  Att.  Comp^  1  Vet.  317. 

During  the  American  war,  insurances  of  this  description  were  neither 
less  frequent  nor  less  favoured  by  the  Engluh  tribunals.  FUmch^v.nkktr^ 
was  the  case  of  a  Sweduh  ship,  laden  for  Firench  account,  and  bound  directiy 
from  London  to  Nantz^  with  a  simulated  destination  for  the  neutral  port  of 
Ottend.  Doug,  251. — Thelliuton  v.  Fergtuon,  was  an  insurance  on  a  French  ship* 
which  had  sailed  under  French  convoy  from  a  French  colony  to  a  port  la 
France.  lb,  361.  In  both  these  cases,  the  property  insured  had  been  con- 
demned by  the  Engluh  court  of  admiralty,  but  the  insurances  were,  never- 
theless, held  valid;  and  thus,  the  courts  of  common  lam  tfanctloned  and  en^ 
couraged  the  same  acts  which  the  courts  of  admiralty  punished.  In  the  former 
case,  it  was  objected,  that  in  timef  of  war,  the  exportation  of  enemy's  pro* 
perty,  even  in  neutral  bottoms,  was  illegal,  and  that  an  insursnoe  upon  such 
goods  was  void;  but,  lord  Mansfield  overruled  the  objeeti4Ni.  "  It  does  not 
appear,"  said  he,  '*  that  the  goods  were  French  propert}';  an  Englithman 
mi^rht  be  sending  his  goods  in  a  neutral  ship.  But  it  is  indifferent  whether 
they  were  Engluh  or  Frencht  the  risk  insured,  extends  to  all  captures.* 
Doug,  252,  253.  It  is  but  justice,  however,  to  observe,  that  sir  WilUam 
Scott  has  expressed  doubts  of  the  correctness  of  the  report  of  this  deciskli. 
The  ffoop9 1  Rob.  182.  Am.  ed.  But,  in  a  subsequent  case,  Gitt  ▼.  Mato*, 
which  was  decided  on  by  the  court  of  king's  bench,  in  tlie  year  1786^ 
lord  Mansfield  appears  to  have  been  even  astute,  to  establish  his  favourite 
doctrines,  -  and  to  give,  as  much  as  possible,  a  legal  sanction  to  the  trade 
of  British  subjects  with  enemies,  and  to  their  insurances  on  enemy's 
property. 

This  was  not  a  case  of  insurance  on  property  belonging  to  enemies,  but 
on  English  property  shipped  on  bgard  of  a  neutral  vessel,  employed  in  the 
trade  between  Ireland  and  the  enemy's  colonies.  The  report  does  not  state, 
whether  the  insurance  was  on  the  ship  snd  goods,  or  on  the  vessel  only, 
but  it  could  not  have  made  any  material  difference;  because,  if  it  was  un- 
lawful for  British  subjects  to  ship  their  merchandize  to  the  French  colonies 
the  means  could  not  be  legal,  when  the  end  was  prohibited. 

In  this  case,  lord  Mansfield  is  reported  to  have  said:  *'  This,  on  the  face 
of  it,  is  the  case  of  a  neutral  vessel.  It  is  no  where  laid  down,  that  policies  on 
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coondered  SB  Iftwfid.  The  very  ptopertj  taken  b^  our  own  sub- 
jtcts  from  the  enemy,  might  be  claimed  by  die  underwriten. 
And  why  riionld  it  not,  if  their  contract  was  legal?  It  it  well 


neutral  property,  though  bound  to  an  enemy's  port,  are  void.  And,  indeed,  I 
know  of  no  cases,  (except  two,  both  of  which  are  short  notes,)  that  prohibit 
t  siAject  tradinnf  with  the  eaemy.  By  the  maritime  law,  tradini^  with  an 
•neny^  is  caase  of  eoofiscaticm  in  a  subject,  provided  he  is  taken  in  the 
act^  but  this  does  not  extend  to  neutral  vessel*.**  1  Term  Hep.  85.  Lord 
Manifield  here  appears  to  have,  as  much  as  possible,  kept  the  cargo  out  of 
view,  and  to  have  endeavoured  to  palliate  the  illegality  of  its  destination, 
by  holdtnip  up  the  neutrality  of  the  veuel.  ' 

As  to  the  expediency  of  permitting  such  insurances,  he  expressed  himself 
in  a  clear  and  decided  manner.  '*  It  is,"  said  he,  *'  for  the  benefit  of  the 
countfy,  to  permit  these  contracts,  upon  two  accounts;  the  one,  because  you 
hold  the  box,  and  are  sure  of  getting  the  premiums,  at  least,  as  a  certain 
profit— the  other,  because  it  is  a  certain  mode  of  obtaining  intelligence  of 
the  enemy's  designs."  Park  on  /m.  316.  6th  edit. 

But,  during  the  last  war,  the  tribunals  of  England  entirely  discarded  their 
former  ill  judged  policy,  and  restored,  to  all  appearance,  on  a  firm  basis, 
the  ancient  principle  of  the  law  of  nations.  In  the  year  1794,  a  death  blow 
was  given  to  insurances  on  enemy's  property,  in  the  cases  of  Brandon  v. 
J/eebitt,  and  Brittcm  v.  Tcmert,  6  7>rm  Rep  23.  35.  Nothing,  however,  was 
finally  decided,  as  to  the  legality  of  trading  with  an  enemy,  until  sir 
William  Scott,  in  the  year  1799,  gave  his  able  and  luminous  judgment,  in 
the  case  of  the  ffoop,  CorneUt,  1  JRot.  165.  Am^  ed.  which  was  soon  followed 
by  that  of  the  court  of  king's  bench,  in  Potu  v.  Bell.  8  Term  Rep.  548,  in 
which  it  was  held  to  be  illegal,  on  general  principles,  for  a  subject  to  trade 
with  an  enemy.  We  observe  with  ]>lea8ure,  that  these  decisions  were 
principally  founded  on  the  authority  of  the  irresistible  arguments  of  our 
author  in  the  present  chapter;  it  is  not  the  only  instance  in  which  he  has  had 
the  honour  of  giving  the  law  to  the  tribunals  of  the  great  nations  of  £urcpe» 

That  lord  Mantfield  made  the  well  known  principles  of  the  law  of  nations 
yield  to  his  favourite  policy,  is  at  present  too  well  authenticated  to  be 
denied.  "  On  the  legality  of  these  insurances,"  says  Mr.  justice  Buller,  *'  I 
never  could  get  him  to  reason.  He  never  went  beyond  the  ground  of  ex- 
pediency.**  Belly,  GiUon.  I  Boe.  &  Ful.  354,  '<  He  always,"  says  lord  ^/van/ey, 
"  entertained  doubts  upon  the  law,  and  endeavoured  to  keep  out  of  sight,  a 
question  which  might  oblige  him  to  decide  against  what  he  thought  for  tlie 
benefit  of  the  country."  Furtado  v.  Rogere.  3  Bot.  IS^  PuL  197- 

From  this  andother  instances  which-might  be  adduced,  it  is  evident,  that 
the  law  in  England  is  made  to  subserve  the  great  political  interests  of  the 
nation,  and  varies  with  the  notions  of  policy  that  are  enteruined  at  different 
times.  It  behoves  us,  therefore,  to  consider  how  far  we  are  bound  implicitly 
to  adopt  the  rules  laid  down  by  Englieh  judgetf  in  cases  which  may  affect 
thehr  political  conoems,  on  the  mistaken  supposition  that  they  are  founded 
«n  the  principles  of  the  ancient  common  law.  The  situation  and  interests  of 
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knowih  that  property  iasared,  bdongs  in  a  certain  manner  to 
the  insurers,  and  they  are,  in  a  great  degree,  identified  with  the 
owners,  as  appears  by  the  printed  policies  that  are  in  every 
bod]r*s  hands.  If,  then,  the  anderwriters  could  thus  claim 
enemy's  property,  after  it  had  been  lawfully  captured,  it  would 
not  only  occasion  a  consideraUe  loss  to  the  captors,  but  it 
would,  (as  the  edict  justly  observes,)  deter  them  from  fitdng 
out  vessels  to  cruise  against  the  enemies  of  the  state.  Surely, 
there  can  be  nothing  more  directly  in  opposition  to  the  law  of 
war.* 

America  and  Great- Britain  are  known  to  diflrer  in  many  eisentsal  poiiitt»  and 
therefore,  the  rules  by  which  the  one  is  led  to  prosperity,  may  prove  gfreatly 
injurious  to  the  other.  We  hare  bad  frequent  occasion  to  observe,  that  many 
of  thetr  belligerent  principles  are  entirely  unsuited  to  our  neutral  situation, 
and  this  is  so  true,  that  the  state  legfislaturet  have  been  obliged  to  make 
laws  to  counteract  the  effecta  of  the  application  of  Britith  doctrines,  aa  hu 
lately  been  done  in  Pennsylvania^  with  respect  to  the  concljurotnetM  of  tbs 
sentences  of  foreign  prize  courts.  But,  we  observe  also,  with  regret,  that  in 
some  of  the  states  they  have  gone  so  far  as  to  prohibit  the  reading  or  citing*, 
in  courts  of  justice,  of  British  adjudications  of  a  date  posterior  to  the 
American  revolution.  It  is  paying  a  poor  compliment  to  the  patriotism  and 
intelligence  of  the  judges  who  grace  the  benches  of  our  superior  tribunals, 
and  a  degrading  tribute  to  the  presumed  superiority  of  British  jurists,  to 
suppose,  that  their  opinions  would  obtain  an  undue  influence  or  ascendency 
over  those  of  our  own  countrymen.  To  the  sound  discriminating  minds  of 
our  enlightened  judges,  (aided  from  time  to  time  by  special  fegislstive 
acts,)  it  might  safely  have  been  left  to  decide,  how  far  the  principles 
adopted  by  the  tribunals  of  Great-Britain  are  consonsnt  with  our  own 
national  policy,  which  undoubtedly  is  as  much  a  part  of  our  law,  as  that 
of  the  English  is  a  part  of  theirs.  T. 

*  It  does  not  seem  to  follow,  because  the  loss  sufTci^  by  the  capture  of 
enemy's  property  may  be  recovered  from  the  underwriters,  that  the  property 
itself  may  be  recovered  by  the  insurers  from  the  captors;  but  the  eflfect  of 
such  insurances  is  certainly,  as  Valin  happily  expresses  it,  that  the  natioa 
^hich  permits  them,  restores  vtith  one  hand  nhat  it  takes  vfith  the  other. 

We  cannot  help  adverting  here  to  what  might  be  considered  as  another 
strilcing  instance  of  injudicious  policy,  if  we  were  not  assured  from  high 
authority,  that  it  originated  in  misapprehension  and  mistake.  We  mean  to 
speak  of  the  doctrine  of  conclusi^etiess,  as  applied  to  the  sentences  tif foreign 
prize  courts,  which  has  so  often  frustrated,  to  the  great  loss  of  the  parties  in- 
sured, the  insurances  made  in  England  upon  neutral  property.  The  ships  snd 
cargoes  of  neutrals  are  insured  there  Ibr  high  war  premiums,  against  capture 
and  its  attendant  confiscation  by  the  enemies  of  Great-Britain,'  but,  as  the  law 
is  understood  in  that  country,  (and  surely  the  unfortunate  neutral  is  not  aware 
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Sp f HTy  no findl cao  faelbimd^viibllie  wd  edifipf  die  lal 
«f  <4^'  l^Si^  Bat  I  b«^  diacmcred  a  mp|4mp0ttt  ta  it,  of 
Ibe  IStfaof  ifcy^ii^tlieaiiiBf  year,  by  wkick  it  was  4Mared» 
Aacibe  edict abottld  wly  oparaie  on  dioae  IniMUMaa  wbidi 
weie  or  abould  be  made  after  ita  pubUcatioQ;  a$  if  tliia  ymi^M 
praper  subject  ler-  tbe  jipplicaticm  of  the  ririas  irf  /the  iB^mM 
eodet'on  the  anbject  of  ex  po9t  facto  lawa.*  It  would  seeani 

of  itt  otherwise  be  would  not  subscribe  to  such  an  unequal  contract),  if 
ctmdemnatian  takes  place,  the  sentence  is  in  most  cases  considered  as  eon- 
timive  evidence  of  ike  property  intiired  Mng  eneniy*4  property^  and  tlM 
ianooeat  nenlral  beiai:  t^s  coaTieted  ofjramd,  the  kwurer  is  allowed  0 
nfmm  tAe  pnemimn  ond  to  pt^  no  Imt*  In  tbi«  mannery  pr«miuns  to^  an 
immense  amount,  have  been  earned  by  EogitMh  underwriters,  without  risk^ 
and  neutrals  have  paid  their  money  without  belnjif  compensated  for  theb 
^  lewcs.  Such  are  the  effects  of  the  eelcfirated  doctrine  of  conchtihemi*  of 
Jmwipi  MnifNCKM^  eo  justly  repiobaled  by  two  of  the  aiwateat  law  eharaeteta 
gf  our  agtw  lords  Tkwrhm  and  £iiai^oiKgke  X)onaid$on  v.  Thomfmn,  I  Qnmpk 
N.  P.  Hep'  429.  These  consequences  were  not  contemplated,  we  are  sHre» 
by  the  respectable  judj^s  of  England g  but  they,  nevertheless,  certainly  fol- 
lowed, and  at  last  it  was  found  necetnry  to  tolerate  the  evasion  of  that  law 
by  a  special  clause  anaexed  to  poUclet  of  insoraacei  llMfAon  v.  JBMonom 
3  3o4^  0*  Pul.  499.)  otherwise,  iht  Brituh  insurance  oiBces  would  have  been 
entirely  deserted  by  neutrals.  And  yet  it  is  supposed  to  be  fonnded  An  a 
principle  of  the  lano  and  comity  ofnationtt  which,  we  would  presume,  it  does 
not  belong  to  individuaU  to  ^tpense  with. 

It  is  much  to  be  wished,  that  this  fatal  doctrine  may  be  exploded 
throughout  ^he  Wted  Stt^et^  as  it  is  in  Bemuylvania  and  Nha-TorM.  While 
our  property  is  more  than  ever  exposed  to  the  captures  of  belligerent 
cruisers,  and  to  the  unjust  condemnations  of  foreign  tribunals,  tlie  effects 
of  such  a  principle  must  be  to  deprive  our  citizens  of  the  benefit  of  in> 
•urance  in  such  oases,  and  thus  to  further  the  Tiews  of  those  powers  who 
oity  wish  to  check  .our  coranercial  career.  We  do  not  receive  immense 
auma  in  premiums  fvom/ordgnerti  American  property,  principally,  is  insured 
in  our  offices,  and  those  insurances  ought  to  be  made  as  effectual  as  pos- 
sible,  that  the  risk  and  the  loos  may  be  divided  among  many,  instead  of 
foiling  upon  a  few.  It  is  true,  that  we,  alto,  can  evade  the  doctrine  ia 
qi«estMNi»  hy  a  ef^tcial  cUtuntg  but  a  law  which  retiree  to  be  evaded  is  a  anare 
to  the  UDwaiy,  and  is  iwcQwerfVjr  a  bad  Ian. 

We  beg  leave  to  refer  the  reader  on  this  subject  to  the  able  and  con- 
elusive  opinion  of  the  honourable  judge  Cojper^  of  Batneyhania,  delivered 
in  the  high  court  of  errora  and  appeals  of  this  state,  in  the  case  of  Demptey 
V.  The  Inntranee  Qtmpany  of  Ftnneylvania,  and  published  with  an  excellent 
intiodttcikm,  by  Mr.  DaUaa  PhUwklphith  Bjfme,  1810.  T. 

*  Lege*  (y  conttituisonee/umrU  cerium  est  dareforfrutmnegotiU,  non  ad  facta 
praurlta  revoeari:  niei  nominatim  Cf  depraterito  tempore^  Cr  adhuc  pendentibue 
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that  the  states-general  considered  that  the  insaramce  of  eiie« 
my's  propettjr  was  legal,  unless  it  was  prohibited  bjr  an  express 
law,  odierwise,  there  was  no  reason  for  not  annuBing  ihose 
insurances  which  were  made  before  the  pnblication  of  the 
edict,  as  well  as  those  which  were  made  afterwards.  Tlie 
edict  had  been  very  properly  expressed  in  general  terms,  and 
had  made  no  such  exception;  and,  as  it  did  not  enact  anew 
law,  but  was  merely  declaratory  of  the  law  of  war,  the  supple- 
ment is  rather  to  be  considered  as  an  oversight  of  the  legisla- 
ture, than  as  a  law  actually  binding.  So  much  of  the  edict, 
indeed,  as  inflicts  a  penalty,  may  very  properly  have  been  re- 
stricted to  future  cases;  but  not  so  the  prohibition  itself:  unless, 
perhaps,  we  should  say,  that  the  insurance  of  enemy's  pro- 
perty had  before  prevailed  to  such  a  considerable  extent,  that 
it  had  acquired  the  force  of  an  ancient  custom  or  usage. 
Nevertheless,  even  if  there  should  be  a  great  many  instances 
of  insurances  of  that  description,  I  would  not  take  it  to  be 
such  an  usage  as  is  considered  to  have  the  force  of  law, 
unless  it  should  be  confirmed  by  an  uninterrupted  series  of 
judicial  decisions. 

'  The  states-general,  therefore,  acted  in  conformity  to  the 
law  of  nations,  when,  on  the  3l8t  of  December  1657,  they 
made  an  edict,  prohibiting  the  insurance  of  the  goods  of  the 
Portuguese^  with  whom  we  were  then  at  war;  but  I  cannot  say 
the  same  thing  of  a  clause  which  they  added  to  it,  by  which 
they  extended  the  prohibition  to  the  insurance  of  any  mer- 
chandize whatever^  going  to  or  coming  from  the  PortugueMc 
dominions:  for,  if  those  goods  belonged  to  subjects  oi  the 
srtates-general,  or  to  allies  or  neutrals,  there  was  no  reason  to 
prohibit  their  being  insured,  as  the  trade  with  Portugal  was 
not  prohibited,  except  as  far  as  related  to  contraband  of  war. 
To  these,  therefore,  the  prohibition  ought  to  have  been  re- 
stricted; in  other  respects,  the  freedom  of  insurance  ought  to 
have  been  co-extensive  with  the  freedom  of  trade.  The  states- 

negpHu  eautum  tit.  The  laws  are  only  to  affect  future  and  not  past  tians- 
actionsf  unless  made  with  antsqiresa  reference  to  them.  CW.  de  Lcgib*  1.  7. 

7'. 
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gentral,  however,  on  the  9th  of  JUiareh  1665,  being  at  war 
with  England<i  issued  a  similar  edict,  by  which  they  pn> 
hibited  the  insuring  of  any  merchandize  going  to  or  comiqg 
from  the  English  dominions*  They  did  the  same  thing  on 
the  9th  of  March  1689,  during  the  war  with  France^  i|nd 

'  thus  interrupted  the  lawful  commerce,  not  only  of  our  own 
subjects,  but  of  foreigners**  It  is  thus,  that  edict-makers 
content  themselves  with  transcribing  those  of  a  prior  date, 
and  when  once  an  error  (though  ever  so  contrary  to  the 
law  of  nations)  has  crept  into  one  of  them,  it  is  copied, 
without  reflectioD,  into  every  new  law  that  is  made  on 
the  same  subject,  and  no  one  troubles  himself  about  rec- 
tifying it* 

Upon  the  whole,  it  appears,  even  from  subsequent  edicts  of 
the  states-general,  that  it  is  not  lawful  to  make  insurance  on 

'  enemy* 9  property;  and  because  the  thing  is  of  daily  occurrence, 
I  wish  the  prohibition  had  been  inserted  in  all  the  general  and 
special  laws  which  the  states-general  have  enacted  from  time 
to  time,  respecting  that  species  of  contract*  I  wish  also,  that 
Straccha^  Santema^  and  other  9efnubarbari€ms^i  who  have 
written  on  the  subject  of  insurance^  had  left  this  question 
entirely  untouched,  and  had  contented  themselves  with  ob- 
serving, that  unlawful  merchandize,  as  for  instance,  contra^ 

*  It  would  seeiDy  howtvtr,  that  althougfa  it  U  not  lawful  ibr  a  belligerent 
nation  to  obatnict  the  commerce  of  neutrals  with  their  enemies,  yet  they 
may  lawfully  prohibit  insurances  on  such  trade  within  their  own  dominions, 
and  that  such  a  prohibition  is  no  more  than  the  lawful  exercise  of  the  rig;ht 
of  mumeipal  le|p  Station.  T. 

f  Our  author  is  much  too  severe  00  those  ancient  writers,  to  whom  wte 
are  indebted  fior  the  first  methodical  treatises  on  commercial  and  mttritimt 
iav.  Nor  has  he  spared  that  venerable  work,  the  Contoiato,  (above,  p.  44), 
which  has  been  the  foundation  of  almost  every  subsequent  maritime  code. 
Far  from  joininnf  in  his  opinion,  we  wish  that  those  books  were  more  fre- 
quently read  and  consulted  than  they  are;  they  would  be  found  to  contain 
many  excellent  principles,  which,  in  our  modem  times,  have  been  unfbr- 
tttnately  too  much  lost  sight  of.  See  the  excellent  decree  of  judge  Davit  ^ 
(district  judge  of  MaaaaehMtcnt)^  on  an  important  question,  respecting 
mdrina^t  v^qget,  th«  solution  of  which  has  been  aflbrded  him  by  a  text  of 
the  Gmtolato,  2  Amer.  Ltm  ymam,  359.  //  Cvnsol.  c.  127.  and  in  M.  Boucher*^ 
translation,  c.  130.  vol.  ii.  p  195.  $  S2I.  T. 
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Jimi/d/*tiior,coiildiiotbeifisiirecL  Pormrf  pattylshrilexpitiB 
in  A  few  words,  what  I  concehre  to  be  die  bwcipon  dm  sub- 
ject. I  think,  diftt  tt  it  not  hnrftil  to  inaore  any  sUps  or  goods 
wMdi  are  liable  to  captiife  by  the  hw  of  war;  but  as  to  those 
which  cannot  be  made  lawlbl  prize,  I  see  no  reason  why  diey 
should  not  be  insured* 

I  shafl  conclude  with  ad^erdng  to  what  some  of  our  writets 
have  said  on  the  subject  of  insuring  goods  which  are  liable  to 
condemnation.  Grothts^  is  of  opinion,  that  he  who  has  insured 
contraband  goods,  not  knowing  them  to  be  such,  is  not  bound 
to  pay  the  hiss.  Others  have  said,t  that  he  who  has  subscribed 
a  policy  in  general  terms,  is  released  from  his  engagement,  if 
the  owner  of  the  goods  insured  turns  out  afterwards  to  have 
been  an  enemy;  for,  enemy's  property  is  never  considered  as 
being  included  in  a  general  description,  but  must  be  expressly . 
declared  and  made  known  to  be  such,  to  the  underwriter.^ 


*  Contil.  Holland,  voi  3.  Cons.  175. 

t  IbML  ToL  3.  Consil.  SOt 

I A  TMy  comet  gaatnd  rule  hM  lately  been  vrtrodnetd  in  Bt^kmd,  vegau 
thift  iubject.  "  WheneTer,*  says  <Ari»  **  an  insoraace  U  made  on  a  vojmgji 
espreasly  prohibited  by  the  6ommofi»  sUftute  or  mariuma  law  of  the  country, 
tbe  policy  it  of  no  effect  Park  on  Jtu.  307.  6th  ed.  Even  though  the  in- 
asraaee  be  made  m  general  termty  a  clanae  or  proriao,  excluding  the  pro- 
hibited risk,  is  always  considefed  as  ingrafted  in  the  policy.  Fkiriado  r. 
i?<Ver«,  ^  Boi.  ^  PuL  191.  JTeAhcr  t.  Xe  Muurien  Brmtdom  v.  Ckrlii^,  4 
£mh  396.  4ia 

According  to  the  above  decisions,  the  capture  of  nemral  yssscls  by  the 
cruisers  of  Gnat-Btitain  or  her  eo-Sel&igtftmg,  is  considered  as  a  prohibited 
risk,  **  because,**  says  lord  ElUnbarough^  «« it  u  rep^fnmi  to  the  murtgt  ^ 
the  aatet  and  has  a  tendency  to  render  the  Britiah  qperatiooa  by  sea 
jnefrectuaL"  JTeiimr  ▼.  Le  Afimricr,  4  Boh,  403.  This  is  certainly  conect, 
on  the  ground  of  tuae  policy i  but»  another  reason,  founded  on  the  broad 
basis  of  thelawof-natioiisy  is  allhrded  by  our  own  judge  ^^^busn,  (one  of  the 
judges  of  tbe  supreme  court  of  the  United  States,  and  presiding  judge  of 
the  courts  which  compose  the  sixth  federal  circuit:)  **  a  neutrals'*  says  he, 
**  who  is  captured  for  having  TioUted  his  neutrality,  is  considered  by  the 
belligerent  as  an  enem^f  waging  an  ituMdttol  mar  agahist  his  nation,  and 
is  abandoned  by  his  own  government  as  such."  Mom  v,  BTimelj,  Bee'i 
Admiralty  Beparta,  3S3.  It  follows,  from  this  prisoiple,  that  all  risks  of 
capture,  by  the  armed  vessels  of  the  nation  to  which  the  insurer  belongs, 
may  be  properly  classed  within  the  general  prohibition  against  in^of 
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But,  I  dunk,  that  even  thoagh  it  be  ezfiresBly  mentioned  and 
designated  in  the  policy,  yet,  when  enemy's  property  or  con- 
traband goods  are  insured,  die  insurance  is  void,  and  it  de- 
pends on  the  will  of  the  parties  to  fulfil  or  not,  the  contract 
which  they  have  entered  into;  but  no  judicial  recovery  can  be 
had  thereon. 

mernj^M  property*  And,  indeed^  scoordiDi^  to  the  formula  which  is  used  at 
present  by  the  courts  of  admindty  of  Great-Britain^  whatever  may  be, 
in  point  of  fact,  the  specific  ground  of  condemnation  of  a  neutral  Tessel  or 
csrgOf  no  other  reason  is  assigned  in  tlie  decree*  but  that  it  belonged^  at 
the  tiaie  of  captOKt  to  the  enemiee  of  that  country*  Bfmt?9  Compend,  14& 
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CHAPTER  XXII. 

Of  cnEsting  Men  in  foreign  countries^  and^  incidtntaOy^  of 

Expatriation* 

T  ENTER  upon  the  discussion  of  a  question  which  has  been, 
-*-  and  is  stilli  the  cause  of  much  disturbance  in  many  of  the 
kingdoms  and  states  of  Europe:  Whether  it  is  lawful  to  enlist 
men  in  the  territory  of  a  friendly  sovereign?  Ilet  it  not  be 
imagined,  that  I  mean  to  contend,  that  it  is  lawful  to  entice 
away  soldiers,  by  bribes  or  solicitations,  from  the  service  of 
another  prince,  in  order  to  enlist  them  into  our  ovm.  I  know 
too  well,  that  those  who  promote  desertion,  are  not  less  guflty, 
and  do  not  deserve  a  less  punishment  than  the  deserters  them- 
selves;* and,  indeed,  among  some  nations,  that  crime  has  even 
been  construed  into  high  treason.  The  question  which  I  am 
about  to  investigate,  is  of  a  quite  different  nature.  It  is,  whe- 
ther a  prince  may,  in  the  territory  of  a  friendly  sovereign, 
enlist  private  individuals  whp  are  not  soldiers,  and  make  use 
of  them  in  war  against  his  own  enemies?  It  is  certain,  that 
if  a  prince  prohibits  his  subjects  from  transferring  their 

*  The  important  question  respecting  the  delivering  up,  or  u  it  is  caUed, 
the  extradition  of  deserters  &om  one  oouhtry  to  another,  has  been  the  sub- 
ject of  much  controversy  in  America  as  well  as  in  Evrope^  and  is  not  yet  at 
rest  It  has  been  but  slightly  touched  upon  by  some  of  the  writers  on  the  law 
of  nations,  and  by  others  not  at  aU.  Vattel  says  nothing  upon  it  JSMier 
lays  it  down  as  a  general  principle,  that  **  a  neutral  sovereign  may  receiviQ 
in  his  dominions,  and  even  among  the  number  of  his  subjects,  deserters 
from  either  of  the  belligereHt  armies,  unless  he  is  obliged  to  deliver  them 
up  by  a  special  convention,  called  a  cartel"  1  ffubn.  De  la  Saiste^  istc  p. Z% 
But  Galiani  distinguishes  and  contends,  that  if  the  army  from  which  the 
soldiers  desert  is  on  the  neutral  territoiy  at  the  time  when  the  desettion 
takes  place,  as  for  instance,  if  it  has  been  allowed  the  right  of  passage, 
the  neutral  sovereign  is  bound  to  deliver  up  those  who  have  deserted  their 
colours  within  his  dominions;  otherwise,  it  will  be  considered  as  a  violatioii 
of  i^^  laws  of  hospitality.  Galiani,  De*  doveri,  &c.  1 1.  c.  8.  $  4.  7*. 
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aHegiance  and  entering  into  the  army  or  navy  of  ^mother 
sovereign,  such  sovereign  cannot,  widi  propriety,  enlist  them 
into  his  service;  but,  where  no  such  prohibition  exists,  (as  is 

« 

the  case  in  most  of  the  countries  of  Europe)^  it  is  kiwful, 
in  my  opinion,  for  the  subject  to  abandon  lus  country,  migrate 
into  another,  and  there  serve  his  new  sovereign  in  a  military 
capacity. 

It  is  lawful,  I, repeat  it,  if  there  is  no  law  that  prohibits  it, 
for  a  subject  to  change  his  condition,  and  transfer  his  allegi- 
ance from  one  sovereign  to  another.  The  writers  on  public 
law  are  all  of  this  opinion;  nor  does  Grotius  dissent  from 
them,  but  he  adds,  that  expatriation  is  not  lawful  among  the 
JMuacovites;  and  we  know,  that  it  is  unlawful  also  among 
the  English  and  Chinese.  We  know  likewise,  that  Louis  XIV. 
king  of  Frcmce^*  declared  by  an  edict  of  the  ISth  of  August 
1669,  that  those  of  his  subjects  who  should,  without  the  per* 
mission  of  the  government,  emigrate  from  his  dominions, 
with  the  intention  never  to  return,  should  be  punished  with 
the  forfeiture  of  life  and  goods.  Before  that  period,  it 
was  lawful  to  emigrate  from  France^  and  it  is  so  wherever 
the  country  is  not  a  prison.t  And  if  it  is  lawful  for  a  subject 

*  Thii  edict  was  made  with  a  view  tc)  the  Protestants.  It  was  in  the  same 
3'ear  that  LouU  the  XIV.  began  to  violate  t]ie  edict  of  Nantz,  by  al>olt8hing 
the  chambret  tni-parties,  tribunals  consisting  of  judges  of  both  religionfl^ 
which  that  edict  had  established.  H6nauttt  Abieg^  de  VWit.  de  Fr.  tub  anno 
•1669.  He  foresaw  the  immense  emigration  which  its  final  repeal  would 
produce,  and  thus  vainly  endeavoured  to  prevent  it.  T. 

f  By 'the  first  constitution  of  Pennsylvania,  made  on  the  28th  of  S^tem&er 
1776,  it  was  declared,  (c.  1.  $  15.],  "  that  all  men  have  a  natural  inherent 
right  to  emigrate  from  one  state  to  another  that  will  receive  them.** 
1  DaUtu^s  Laws  of  Penn.  append,  p.  54.  The  present  constitution  merely 
provides,  (art.  9.  $  35),  "  That  emigration  from  the  state  shall  not  be  pro- 
hibited." 3  DallasU  Lavu  ^Penn.  p.  xxil. 

The  question,  "  whether  it  is  lawful  for  a  citizen  to  expatriate  himself," 
has  been  brought  several  times,  and  in  various  shapes,  before  the  supreme 
cotirt  of  the  United  States.  It  was  made  a  point,  incidentally,  in  the  case  of 
Talbot  V.  yansen,  mentioned  above,  p.  136.  In  that  case,  it  appeared  to  be 
the  opinion  of  the  court,  that  expatriation  is  lawful,  provided  it  is  effected  at 
Auch  time^  in  such  manner,  and  under  such  circumstances  as  not  to  endanger 
the  peace  or  safety  of  the  United  States.  "  The  cause  of  removal,"  said 
"^dge  Patterson,  ''must  be  lawful,  otherwise,  the  emigr&nt  acts  contrary  to 
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to  pnu  under  the  dommionef  wooAmr  pmce«  itiMiiibdM 
Kkewttc  for  him  to  teek  the  netni  of  procuftng  m  hoaeK 

Ilk  duty,  aad  M  >Mt]tf  charged  wHh  a  criiM.  Can  U»t  enig^ 
juid  jtiftifiable»  which  commlto  or  emUngen  the  neutrality,  /xace  or  9<tfety 
ef  the  nation  of  which  the  emigrant  is  a  member?**  3  DaUtu^a  Scporu,  153-— 
**  That  a  man,"  said  judge  Irtdetl,  **  ought  not  to  be  a  slave;  that  he  ahooM 
not  be  con€ned  against  his  will  to  a  particular  spot,  because  he  Imyeaed 
to  draw  lua  first  breath  upon  iti  that  he  should  not  be  eovpeUed  to  ooatiatte 
in  a  society  to  which  he  is  accidentally  attached,  when  he  can  better  his 
situation  elsewhere;  much  less  where  he  must  starve  in  one  country,  and 
may  live  comfortably  in  another,  are  positions  which  1  hckld  as  strongly  as 
any  mani  and  they  are  such  as  most  natiom  of  the  woild  appear  eieatfyte 
ivcogmBe.  The  only  difference  of  opinion  •%  as  to  the  proper  manner  of  ex- 
ercising this  right"  Ibid.  |G3.  Judge  Giuhing  co&curred  in  the  i^neral  ptin- 
eiple,  that  expatriation  is  lawftil,  and  ^»proved  of  the  doctrine  laid  down 
on  this  subject  by  ffeinecciw,  Zlenu  Jur,  Nat,  and  Gent.  I.  3.  c  10.  **  Butt** 
aaid  he,  *^  the  act  of  expatriation  abocdd  be  UmA  Jlde^  and  manifested  at 
teast  by  the  emigrant's  eetual  removalt  with  his  family  and  efiects,  inlo 
another  country."  Ibid.  169«  In  the  case  then  before  Uie  court,  no  such 
removal  had  taken  place. 

In  that  of  Murray  v.  The  Charming  Betsy,  it  was  decided,  that  a  citizen 
of  the  United  States  who  has  bond  fide  expatriated  himself,  is  to  be  con- 
sidered as  an  alien  for  eommtreial  pmpoeee*  One  Shattnek,  a  natural  botn 
dtizen  of  the  United  States,  had  for  many  years,  resided  with  his  (amily, 
and  had  been  naturalized  in  the  Danish  island  of  St.  Thomas,  It  was  ob- 
jected to  him,  that  he  had  traded  from  that  island  with  the  French  eohniet, 
in  fraud  of  an  act  of  congress,  by  which  all  trade  was  interdicted  to  the 
citizens  of  the  United  States,  with  the  dominions  of  France.  But,  the  court 
were  of  opthion,  *'  that  an  American  citizen  may  acquire,  in  a  foreign 
country,  the  commercial  privileges  attached  to  his  domicil^  and  be  ex- 
empted from  the  operation  of  the  general  prohibitory  laws  of  his  native 
country."  The  court  did  not,  however,  determine,  whether  a  citizen  of 
the  United  Slates  can  divest  himself  absohitely  of  that  character,  otherwise 
than  in  such  manner  as  may  be  prescribed  by  our  own  lofss,  nor  whether 
his  expatriation  would  be  sufficient  to  rescue  him  from  punishment,  for 
a  crime  committed  against  the  United  States.  2  Cranch*s  Reports,  ISO. 

And  lastly,  in  the  case  of  M*Uvaine  v.  Coxe*i  lessee,  it  was  determined, 
that  a  citizen  of  Nev-yersey,  who  had  gone  over  to  the  enemy  daring  the 
revolutionary  war,  and  had,  since  that  time,  remained  in  England,  enjoying 
'the  privileges  of  a  British  subject,  had  not  ceased  to  be  a  citizen  of  I/etB^ 
Jersey,  and  was  entitled  to  claim  lands  by  descent,  in  that  state,  because 
several  laws  had  been  made  by  its  legislature,  some  before  and  others  after 
his  emigration,  by  which  emigrants  of  that  description  were  declared  to  be 
fugitive  citizens  and  traitors,  punishable  as  such,  but  were  not  conudered  as 
d/iens.  Q-anch^s  Reports,  vol.  ii.  p.  280.  vol  iv.  p.  309.  T. 
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liTtUliood,  dod  #hy  may  he  ndC  do  it  by  entering  itto  the 
iMrt  ot  tea  MiTice?  In  the  United  Provinces  there  is  certainly 
MO  kw  to  prevent  it,  and  many  Dutchmen^  formerly,  as  well 
as  whMfi  tty  own  reeoUection,  have  served  other  scyvofetgns 
by  sea  as  Well  as  by  land. 

When  I  speak  of  other  sovereigns^  I  only  mean  those  who 
sre  hi  amity  with  us;  for,  it  is  not  lawful  to  enter  into  the 
tnitttuy  service  of  an  enemy,  by  land  or  sea,  and  die  states'* 
general  have  prohibited  it  by  several  edicts.  It  may,  indeed, 
be  said,  that  several  of  the  edicts  which  prohibit  our  citizens 
entering  into  the  service  of  any  foreign  prince  or  state,  as 
Aey  speak  m  general  terms,  must  be  understood  in  the  same 
manner,  and  not  be  exclusively  applied  to  the  service  of  an 
snemy*  But,  if  those  edicts  are  attentively  examined,  it  will 
be  found,  that  they  are  either  occasional  statutes,  made  in 
time  of  war,  when  the  states-general  were  in  want  of  men,  or 
Arat  they  are  expressly  directed  agamst  those  who  then  were 
sor  might  afterwards  have  gone  into  the  enemy^s  service,  or 
agsanst  deserters  from  our  own  army  or  navy,  who  had  enlistdd 
themselves  abroad.  Once,  a  Dutch  vessel  was  captured  by  a 
French  privateer,  having  eighty  men  on  board,  all  of  them 
(except  six  Frenchmen)  natives  of  Holland  or  Zealand;  the 
states-general,  justly  exasperated,  issued  an  edict,  on  the  28th 
of  Juiy  1674,  by  which  it  was  decreed,  that  if  any  of  our 
subjects  should  enter  into  the  naval  service  of  the  enemy, 
they  should  be  drvwned.  A  similar  edict  was  made  on  thd 
4th  of  April  Wt^.  But  those  edicts  only  relate  to  such'  as 
serve  the  enemies  of  our  cowttry,  and  cannot  be  extended 
to  those  who  enter  into  the  service  of  a  power  in  friendship 
or  in  alliance  with  us. 

If,  therefore,  our  subjects,  whose  assistance  we  do  not  want 
in  time  of  war,  and  who  are  not  prevented  by  any  law  from 
transferring  their  allegiance,  may  lawfully  hire  out  their 
military  services  to  a  friendly  prince,  why  may  not  also  that 
friendly  prince  enlist  soldiers  in  the  territory  of  a  friendly 
nation?  Where  it  is  lawful  to  let  out  to  hire,  it  is  lawful  also 
to  hire,  and  why  should  it  not  be  equally  so  to  contract  for 
the  hiring  of  soldiers  in  the  territory  of  a  friend,  as  to  make 

tz 
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any  other  contract,  and  carry  on  any  kind  of  trade.  It  will  lie 
objected,  perhapf ,  that  he  who  enlists  the  scdcUers,  may  make 
use  of  them  against  a  friend  of  the  sovereign  in  whose  country 
they  have  been  hired,  and  perhaps  also,  against  that  sovereign 
himself;  but  these  objections,  in  my  opinion,  are  not  of  sitffi* 
cient  force. 

As  to  the  first  supposition,  that  the  soldiers  may  be  em- 
ployed to  fight  against  a  friend  of  their  own  sovereign,  it 
must  be  observed,  ,diat  neutrals  are  bound  in  war  to  consider 
both  the  belligerents  as  equally  in  the  right.  Such'  is  the 
doctrine  generally  admitted  as  to  the  purchase  and  sale  of 
warlike  implements,  which,  indeed,  we  may  not  lawfully 
carry,  but  we  may,  in  our  own  country,  lawfully  sell  to  either 
or  both  the  belligerent  parties,  although  we  well  know,  thai 
they  intend  to  make  use  of  them  in  war  agiunst  each  other. 

To  the  second  head  of  the  objection,  that  the  soldiers 
thus  hired  may  possibly  be  employed  agunst  their  own 
sovereign,  I  answer,  that  we  are  only  to  attend  to  the  state 
of  our  country  at  the  time,  and  ought  not  to  look  so  £ur  into 
futurity.  Nor  do  I  see  any  diflPerence  between  enlisting  men, 
and  purchasing  gun-powder,  ammunition,  arms  and  warlike 
stores,  which  may  certainly  be  done  by  a  friendly  sovereign  in 
our  country^  and  which  he  may  also  use  afterwards  against 
us.  I  repeat  it,  the  actual  relations  of  our  cotmtry  are  alone 
to  be  considered;  otherwise,  there  must  be  an  end  to  amity, 
friendship,  and  even  alliances  between  princes. 

I  am  of  opinion,  therefore,  that  the  same  law  which  obtains 
as  to  the  purchase  of  implements  of  war,  must  apply  in  like 
manner  to  the  enlistment  of  soldiers  in  the  territory  of  a 
friendly  nation,  unless  it  should  be  expressly  stipulated  other- 
wise between  the  two  sovereigns.  Thus,  in  the  treaty  between 
the  Romans  and  Antiochus  the  Greaiy  king  of  Syria^  the  latter 
bound  himself  not  to  enlist  soldiers  within  the  limits  of  the 
Roman  empire.*  That  treaty  was  not  equal,  otherwise  he  might 
lawfully  have  enlisted  soldiers  in  the  Roman  dominions,  nor 
could  the  senate  have  prohibited  it  without  doing  him  «i  in- 

*  Liv.  1.  38— Polyb.  Excerpt  Legat  c.  35.  n.  4. 
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juijr;  for,  while  by  the  same  treaty  it  was  stipulated,  on  re* 
cipiocal  terms,  that  neither  of  the  contracting  parties  should 
supply  the  enemy  of  the  other  with  provisions,  to  Antiochus 
alone  it  was  forbidden  to  do  that  which  othetwise  may  law- 
fully be  done  by  every  sovereign. 

In  the  Untied  Provinces^  however,  it  appears  to  have  been 
and  is  still  prohiUted  by  law,  to  enlist  soldiers,  without  the 
permission  of  the  states-general.  There  is  an  ancient  edict 
upon  this  subject,  of  the  8th  of  January  1539.  A  similar 
edict  was  made  on  the  1st  of  August  1612,  when  the 
DaneSy  Swedes  and  Muscovites  had  made  enlistments  on 
the  Dutch  territory.  Those  nations  were  prohibited,  by  name, 
from  doing  the  like,  without  having  previously  obtained  the 
permission  of  the  states-general  in  writing,  and  they  were 
strictly  forbidden  to  seduce  the  Dutch  soldiers  from  the 
national  service,  under  the  penalty  of  death  or  some  other 
discretionary  punishment.  There  are  a  variety  of  subsequent 
edicts,*  by  which  it  is  enacted,  ^^  that  if  any  one  shall  seduce 
soldiers  within  the  territory  or  jurisdiction  of  the  United 
Netherkmdsy  without  the  permission,  in  writing,  of  the  states- 
general  or  their  counsellors,  the  offender  shall  be  liable,  not  to 
a  discretionary  penalty  only,  but  to  the  punishment  of  death, 
without  remission  or  mitigation."!  As  those  edicts  agree  en- 

*  Edicte  of  the  sUtes-geoerAlt  of  the  IGth  of  December  1623— 3d  of 
March  1637— 30th  of  March  1646— 2  Ist  of  July  1648— 20th  of  January 
1653,  and  I8th  of  March  1658— of  the  states  of  Holland,  of  the  27th  of 
March  1652,  and  16th  of  March  1656. 

t  By  the  act  of  congress  of  the  5tb  offfune  1794»  mentioned  in  one  of  the 
preceding  notes,  page  ISQ,  it  is  provided  ($3.)  '*  that  if  any  person  shall* 
within  the  territory  or  jurisdiction  of  the  United  States^  enlist  or  enter  him- 
self, or  hire  or  retain  another  person  to  enlist  or  enter  himself,  or  to  go 
beyond  the  limits  or  jurisdiction  of  the  United  Utatet,  with  intent  to  be 
enlisted  or  entered  in  the  service  of  any  foreign  prince  or  state  as  a  soldier, 
or  as  a  marine  or  seamen  on  board  of  any  vessel  of  war,  letter  of  marque  or 
privateer;  every  person  so  offending,  shall  be  deemed  guilty  of  a  high 
misdemeanor,  and  be  fined  not  exceeding  one  thousand  dollars,  and  impri- 
soned not  exceeding  three  years.  Ihwided,  that  this  shall  not  be  construed 
to  extend  to  any  subject  or  citizen  of  a  foreign  prince  or  state,  who  shall 
transiently  be  within  the  United  StaUe,  and  shall,  on  board  uf  any  vessel  of 
war,  letter  of  marque  or  privateer,  wlucb,  at  the  time  of  its  arrival  withh> 
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tirelf  with  my  opinion,  I  fubmit  Ami  to  iha  render,  wilbonl 
observation  or  conunent* 

It  may  not  be  improper  to  ootace  here,  a  difierence  whidi 
took  place  in  the  year  1666,  between  the  states-genend,  and 
the  governor-general  of  the  Sfinniah  Niethcrhrub*  The  states 
comphuned  to  him,  that  the  bishop  of  Munater^  with  whom 
they  were  at  war,  had  enlisted  soldiers  in  the  Spanish  terri- 
tories in  the  Law  CourUries.  The  governor  answered,  that  he 
had  not  authorised  him  so  to  do,  but  that  if  he  had,  there  was 
nothing  to  prevent  him,  as  Spain  was  neutral  in  the  war,  and 
duit  the  states*-general  might  exercise  the  same  right,  if  diey 
pleased.^  But,  whether  such  a  thing  is  lawful,  without  the 
consent  of  the  sovereign,  and  whether  the  sovereign  may, 
with  propriety,  refuse  his  permission,  when  ^>pUed  to  for 
it,  is  die  very  subject  of  our  inquiry*  Whether  or  not,  the 
bishop  of  Munster  had  a  right  to  enlist  soldiers  in  the  Spanish 
Ketherlands^  without  the  permission  of  the  goveitior-generaly 
t!ie  reader  must  determine  for  himself  irom  what  has  been 
above  stated* 

the  United  Statu,  was  fitted  and  equipped  m  sucb^  enliit  or  enter  hunscK 
or  hire  or  retain  another  subject  or  citizen  of  the  same  foreign  prince  or 
state,  who  is  transiently  within  the  United  States,  to  enlist  or  enter  himself 
to  serve  such  prince  or  state  on  board  such  vessel  of  war,  letter  of  martiae 
or  privateer,  if  the  United  States  shall  then  be  at  peace  with  such  prince  or 
aUte."  3  Law  U,  S,  6&  T, 

•  Ailz.  I.  46. 
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CHAPTER  XXni. 

Of  the  right  of  the  several  provinces  of  the  United  Nether- 
lands to  declare  and  make  war* 

IN  this  chapter  our  author  discusses  a  constitutional  question^ 
relating  exclusively  to  his  own  country^  under  its  former 
government*  He  inquires^  ^whether  the  umted provinces  of 
the  Netherlands  had  separately  the  right  of  declaring  and 
making  war*  From  the  tenor  of  one  of  the  articles  of  the  Con* 
federation  of  Utrecht,  C^he  federal  consdtutioo  of  the  Dutch 
union  J  f  it  would  seem  that  they  had  not  that  power;  for^  it 
to  there  expressly  stifulated^  ^^that  no  war  shall  be  madt 
without  the  advice  and  consent  of  all  the  provinces;"  but 
our  author  contends  and  argues  at  great  lengthy  that  every 
power  which  by  that  treaty  was  not  expressly  granted^  was 
retained  by  the  several  provinces;  that  before  it  was  entered 
intOf  they  separately  had  the  right  of  declaring  and  making 
rvoTj  and  had  not  explicitly  parted  with  it*  That  the  above* 
mentioned  clause  in  their  confederation  loas  only  applicable  to 
national  wars^  entered  into  for  the  redress  of  national  injuries; 
but  that  if  a  single  province  should  receive  an  injury  from  a 
foreign  state,  it  might  lawfully  avenge  it  by  a  separate  war* 

As  we  do  not  think  that  this  chapter  can  interest  our  readers 
in  any  point  of  view,  we  have  omitted  it  in  this  translation^ 
and  believe  it  sufficient  to  have  given  this  general  outline  of  its 
contents*  T. 
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CHAPTER  XXIV. 

Of  ReprtstJs* 

REPRISALS^  were  a  thing  entirely  unknown  to  the  an* 
cient  Romans^  and  cannot  be  expressed  by  an  adequate 
word  in  their  language.  Some  writers  have  used  the  words 
pignoration  clarigatio^  but  neither  of  them  renders  with  pre- 
cision what  we  understand  by  reprisab.  Nor  had  the  Romans 
occasion  for  such  a  word,  who  paid  the  most  sacred  regard  to 
the  property  of  their  friends,  and  who  would  have  disdained 
to  commit  hostilities  on  those  for  whom  they  professed  friend- 
ship, and  to  subject  their  good  friends  to  indiiscriminate  plun- 
der, by  sea  and  land. 

As  there  is  no  instance  of  such  wickedness  in  the  history 
of  that  magnanimous  people,  neither  do  their  laws  exhibit 

*  The  word  reprisal,  according  to  iU  etyiDo1ogy«  Is  s}n[iominou8  with 
recaption  or  retaking,  and  the  thing  which  is  meant  hy  it,  is  analogous  in 
name  as  well  as  in  substance,  to  the  common  law  process  of  Hoithernttm$ 
with  this  difference,  that  the  one  is  a  legal  retaliation,  exercised  only 
on  the  goods  and  chattels  of  the  party  who  has  been  guilty  of  the  first 
tortious  taking;  the  other  is  exercised  on  the  property  of  all  the  indi- 
viduals of  the  same  nation.  "  For,"  says  Valin,  "it  is  a  principle  established 
by  the  universal  law  of  nations,  that  all  the  subjects  of  a  state  are  bound 
in  sotidtmi,  to  make  reparation  for  the  injuries  done  to  foreigners  by  the 
state  itself,  or  any  of  its  members."  DraitS  det  Privet,  p.  321. 

Reprisals  are  either  general  or  special, — ^They  are  general,  when  a  sore- 
reign,  who  has,  or  thinks  that  he  has  received  an  injury  from  another  princei 
issues  orders  to  his  military  officers,  and  delivers  commissions  to  his  sub- 
jects to  take  the  persons  and  property  of  the  subjects  of  the  other  natioiv 
wherever  the  same  may  be  found.  It  is,  at  present,  the  first  step  which  is 
generally  taken  at  tlie  commencement  of  a  public  war,  and  is  considered  as 
equivalent  to  a  declaration  of  it. 

Special  i*eprisals  are  granted,  in  time  of  peace,  to  individuals  who  have 
suffered  an  injury  from  the  subjects  of  another  aation,  and  these  alone  are 
treated  of  in  the  present  chapter.  T. 
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the  least  trace  of  it.  How  then  shall  we  escplain  the  stipa* 
lation  which  is  contained  in  two  different  treaties*  between 
Spain  and  the  United  Provinces^  ^^  that  no  letters  of  marquef 
or  reprisal  shall  be  granted,  but  with  full  knowle^lge  of  the 
cause,  against  those  persons  only  on  whom  they  may  lawfully 
be  issued  by  the  Imperial  laws  and  constitutions,  and  con- 
firming to  the  regulations  which  those  laws  prescribe?"  For,  in 
the  laws  of  Juatiman^  which  are  always  understood  by  the 
general  description  of  Imperial  laws  in  countries  that  are  ndt 
governed  by  an  emperor^  there  is  not  a  single  word  abou^ 
reprisals,  which,  as  I  have  already  observed,  were  entirely 
unknown  to  x)ig  Romans*  In  order  to  rescue  from  the  impu- 
tation of  ignorance,  the  very  learned  men  who  drew  up  those 
treaties,  I  must  suppose,  that  by  Imperial  laws,  they  meant 
the  law  of  nations,  which,  as  well  as  the  law  of  Justinian,  is 
denominated  throughout  Europe,  the  common  law,\  so  that 
they  must  have  considered  the  words  common  and  Imperial 
law,  as  convertible  terms.  I  cannot  think  of  any  other  way  of 
accounting  for  diat  mistake. 

According  to  the  hrw  of  nations,  then,  reprisals  are  not  to 
be  granted  but  with  a  full  knowledge  of  the  cause,§  nor  for 

•  Truce  of  the  9th  of  April  1609,  art.  11 — Treaty  of  Mwuter,  of  the  23d 
of  yanuary  1648,  art.  23. 

t  Letter  cf  marque  and  reprisal  is  the  old  technical  expression  for  what 
we  now  call  a  privateer's  eommitnon.  It  still  preserves,  in  law,  the  same 
signification,  although  it  is  common,  at  present,  to  apply  the  denoipination 
letter  of  marque^  by  way  of  distinction,  to  a  vessel  fitted  out  for  war  and 
merchandize,  and  armed  merely  for  defence.  ST. 

I  See  note  f  above,  p.  53.         T. 

i  In  order  that  letters  of  reprisal  may  not  be  granted,  without  full  knowi- 
ledge  of  the  cause,  or  without  sufficient  reasons,  various  wise  precautions 
were  taken  by  Zo»i>  XIV.  in  his  Ordonnanee  de  la  Afarine,  of  August  1681. 
By  that  ordinance,  the  party  injured,  is  obliged,  as  soon  as  possible  after 
the  injury  suffered,  to  cause  the  facts  to  be  ascertained,  and  the  damage 
to  be  estimated  by  a  court  of  admiralty;  afUr  which,  and  not  before,  he 
may  petition  the  crown  for  letters  of  reprisal;  these  are  not  issued  until 
after  a  proper  and  fruitless  application  to  the  sovereign  of  the  offending 
party,  nor  then,  without  sufficient  security  being  given  by  the  petitioner;  and 
jiotwithstanding  all  that,  if  at  a  future  day,  the  statement  contained  in 
the  petition  should  be  found  not  to  be  true,  the  petitioner  is  to  be  con- 
demned  to  the  payment  of  full  damages  and  interest  to  the  party  whose  pro- 
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such  causes  or  sgaiost  sudi  persons  as  the  law  eaemfits  tnm 
them,  nor  then  widuKit  conforming  to  the  rules  and  order  of 
proceeding  which  usage  has  ettaUished.  The  first  of  these 
rules,  is,  thaC  letters  of  reprisal  are  not  to  be  granted,  ualess 
there  has  been  a  clear  and  open  denial  of  jostiee.  Hence,  by 
the  treaties  above  mentioned,*  it  was  agreed  between  us  and 
Spaifij  ^*  that  if  any  injury  should  be  done  not  warranted  by 
the  orders  of  his  majesty  on  the  one  hand^  or  of  the  states* 
general  on  the  other,  the  peace  should  not  be  tlKreby  con* 
sidered  as  ipso  facH  broken,  but  that  it  riioidd  be  lawful,  in 
case  of  an  open  dental  of  jtuticty  to  seek  redress  according  to 
custom,  by  issuing  letters  of  marque  and  reprisal."  Such  is 
the  common  law^  which  has  long  been  and  still  is  used  among 
nations,  when  justice  is  denied  by  the  sovereign,  and  it  is  con* 
formable  to  the  opinion  of  all  who  have  written  on  this  sufayect. 
There  is  never  any  occasion  for  reprisab,  except  in  time  of 
peace,  though  Momac\  is  of  opinion,  that  they  cannot  be 
granted,  except  where  there  is  actual  war*  But  he  is  certainly 
pnistaken. 

Reprisals,  therefore,  are  a  means  of  redress,  to  be  used 
only  in  case  of  a  dental  of  justice.  They  are  an  audmrization, 
granted  by  a  sovereign,  to  take  the  persons  and  goods  of 
the  subjects  of  another  prince;  in  order  to  obtain  satisfaction 
for  an  injury^  committed  upon  his  own  subjects,^  for  which 

perty  shall  have  been  seized  by  virtue  of  the  letters  of  reprisal,  and  more- 
over, to  restore  four  times  the  amount  which  he  shaU  have  received.  For 
the  sake  of  greater  regularity,  letters  of  reprisal  are,  in  all  cases,  ts 
express  the  sum  for  which  they  are  given,  and  to  specify  a  time  to  which 
their  exercise  is  limited,  and  after  the  expiration  of  which,  they  become 
void.  Ord.  de  la  Mar,  1.  3.  tit  10.  2)«  JRepreaaiUes.  7! 

♦  Art.  31,  of  the  truce,  and  60  of  the  treaty  above  mentioned. 

f  Ad  auth.  ted  ommno,  cod.  ne  uxor  pro  marito. 

\  Valin  is  of  opinion,  that  letters  of  reprisal  may  be  granted  not  only  for 
reparation  of  an  injury  done  by  means  of  actual  force  and  violence,  but  also 
for  a  </f^  justly  due  by  a  subject  of  a  foreign  power,  for  which  the  creditor 
has  not  been  able  to  obtain  justice  in  a  regular  course  of  legal  proceedings. 
7Vait4  det  Pruet,  p.  321.  T. 

§  Mr.  Vaiin  is  also  of  opinion,  that  not  only  a  subject,  by  birth  or 
n&turallzation,  may  apply  for  and  obtain  letters  of  reprisal,  but  also  a 
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jnsdce  has  been  denied  hy  the  sovereign  of  the  offending 
party.  Thus,  an  injury  committed  by  force  and  vioknce,  and 
not  repressed  by  the  competent  magistrate,  is  redressed  by  the 
anme  means  and  in  the  same  manner. 

In  order  that  no  one  should  rashly  complain  of  a  denial  of 
justice,  special  provisions  have  been  made  by  treaties  between 
different  nations.  By  the  24th  article  of  the  treaty  of  peace 
between  England  and  the  states^general  of  the  5th  of  AprU 
1654,  reprisals  are  not  to  take  place,  except  sub  modo;  for,  it 
n  there  stipulated,  ^^that  letters  of  reprisal  shall  not  be  granted, 
unless  the  prince,  whose  subject  shall  conceive  himself  to  have 
been  injured,  shall  first  lay  his  complaint  before  the  sovereign 
whose  subject  is  supposed  to  have  committed  the  tortious  act^ 
and  unless  that  sovereign  shall  not  cause  justice  to  be  rendered 
to  htm  within  three  months  after  his  application.   This  sti- 
pulation was  renewed  by  the  31st  article  of  the  treaty  of  peace 
between  the  same  nations,  of  the  31st  of  Jultf  1  GST- 
There  are  many  other  instances  of  treaties  between  nations^ 
in  which  this  subject  has  been  attended  to.  In  the  treaty  of 
commerce  between  the  king  of  France  and  the  states«general, 
of  the  37th  of  April  1669,  article  17,  after  stipulating,  that  re- 
prisals shall  not  be  resorted  to,  unless  justice  shall  have  been 
first  denied,  it  is  immediately  added,  ^^  that  justice  shall  not  be 
considered  as  having  been  denied,  unless  the  petition  by  which 
letters  of  reprisal  are  applied  for  shall  have  been  first  communi- 
cated to  the  ambassador  of  the  sovereign  whose  subjects  are 
complained  of,  that  he  may  inquire  into  the  truth  of  the  com- 
plaint, and  if  he  finds  it  true,  that  he  may  cause  justice  to  be 
done  to  the  injured  party  within  four  months.*  Thus,  without 

foreigner,  domiciliated  in  tli«  country  {regnicola;)  the  state  being  bound 
also  to  protect  him,  and  to  consider  Uie  inj«iry  dune  to  him  aa  an  affront  to 
the  majesty  of  the  sovereign.  lind.  p.  225.  T, 

*  By  the  treaty  of  H^ruici,  art.  9,  and  the  treaty  of  Utrecht,  art.  16,  (the 
latter  concluded  between  England  and  France  on  the  11th  of  April  1713),  it 
is  stipulated,  "  that  letters  of  reprisal  shall  not  thereafter  be  granted  by 
either  of  the  high  contracting  parties,  to  the  prejudice  or  detriment  of  the 
subjects  of  the  other,  except  only  in  such  case  wherein  justice  is  denied  or 
delayed;  which  denial  or  delay  of  justice  sliall  not  be  regarded  as  verified^ 
unless  tl)e  petitions  of  th«  person  who  desires  the  said  Utters  of  reprisal 

t  2  A 
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my  vioktioa  of  the  ensioig  peace^  the  eoregeigB  mgmatwbfam 
sulojects  a  complaint  it  made,  sits  in  jfaigmtmt  upon  k,  and 
pronounce!  hia  own  scnteiiee.  It  ia  certainly  uaefiil  to  reatmt 
the  use  of  repriaala  by  similar  treatiea;  fbr^  it  wwdd  be  unjoat 
to  take  it  away  ahogadier  between  the  anfajecta  of  independent 
natiooa* 

It  waa,  however,  stipubited,  by  the  9th  article  of  die  treai^ 
between  the  empeior  of  Sbrocco  and  die  atatea-smetalt  of  the 
Mlh  of  September  1610i»  ^  dttt  neither  of  the  two  aoveteigna 
ahouid  iaaue  bttara  of  repriaal,  hot  diat  they  ahoidd  admittiatcr 
justice  to  each  other^a  sub)ecta»"  But  tUa  is  an  idk  atipokticni 
for  what  is  to  be  done,  if  jnetice  ia  not  administeind?  The  in* 
jnred  sovereign  will  then  have  reoourae  to  repriaalB,  and  wil 
aay  that  he  is  compelled  to  it  by  the  exigency  of  die  case.  If 
it  be  agreed  between  princes,  diat  justice  shall  be  mutvally  aA« 
ministered  to  die  subjects  of  each  other,  diat  stipdndon  dta>ttUi 
be  performed  with  good  faidi;  but  still,  it  is  troe,  dut  d^  ob^ 
ligation  to  render  justice  to  foreigners,  exists  independent  of 
treaties,  and  whether  there  is  or  not,  a  special  convention  to 
that  efiect,  repriaala  are  not  to  be  reaorted  to,  oniese  j«iadce  ia 
previously  denied. 

It  might,  perhaps,  be  supposed,  that  reprisals  are  endrel^ 
taken  away  l^  the  16di  ardcle  of  the  abovemenlianed  treaty 
of  the  5di  of  April  1654^^  because  st  is  diero  agveed,  dmft  if 

be  communicated  to  the  minister  residing  there,  on  the  part  of  the  prince 
against  whose  subjects  they  are  requested  to  be  granted;  that  within  the 
space  of  ibur  months  or  sooner,  if  it  be  possible,  he  may  manifest  the  con- 
tnry,  or  procure  the  satisfiuiioii  which  may  lie  jus%  due.  And  if  these 
should  net  he  on  the  spot,  any  mioister  or  aeibenesdnr  fi^om  thai  eovtscagii, 
no  letters  of  repcysal  shali  be  issued  until  after  the  expiration  of  the  four 
months,  reckoning  fh>m  the  day  on  which  tlie  petition  shall  have  been  pie- 
sented  to  the  prince  against  whose  subjects  the  letters  are  ap]^ed  ibr»  or 
to  his  privy  council." 

The  same  stipulation  is  contained  in  substuice,  in  the  3d  article  of  the 
treaty  of  commerce  concluded  between  Great'Britain  and  France,  on  the  same 
day  with  the  treaty  of  Utrechu  and  in  all  the  treaties  made  at  Oirecht  at  the 
same  time  between  the  other  powers;  "  and  thus,"  says  M.  Faiin,  '*  it  has 
become  a  part  of  the  common  lavt  of  natiofu."  Traiti  det  JPHse*,  p.  331.*— it 
is  also  contained  (etcept  the  last  clause)  in  the  treaty  of  commerce  be- 
tween France  and  Great- Britain,  of  the  26th  of  Septem^r  1786|  art.  3.     T 

•  Above,  p.  185. 
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duril  coiMiit  ma  tnfrafitioii  of  the  peace  subiitling  be** 
tireea  tlie  tiro  poirers,  the  wfractor  shall  be  pvniabed,  and 
jvdgoieat  shall  he  gives  withiii  a  certain  time,  which  is  limited 
kf  the  saaae  article*  Bat  such  an  iaIiMreace  woakl  not  be  cor- 
rect, far,  whit  if  the  crimiaal  shoaU  not  be  puaisheti,  or  if 
what  he  had  icM^oibly  taken  away  should  not  be  reMored?  Re* 
ixrisds,  in  such  acase,  wtaoU  stUl  have  to  be  resorted  to;  and 
that  such  was  the  iatsntion  of  the  parties,  appears  by  die  Mth 
article  of  the  same  treaqr,  hi  wfakh,  as  I  hav«  already  shewn, 
dmre  is  a  tnode  of  proceeding  pointed  out  far  the  granting  of 
letters  of  repiisaL  Since  reprisals  art  ta  use  among  naiaons, 
these,  and  war,  which  fellows  dose  at  their  heeh,*  are  the  oaly 
stmedies  of  iadcpeadeat  sovereigns,  far  repelUag  uaf  ust  a|^ 
p^essiotts,  as  diey  cannot  submit  theassehres  to  the  |udgment 
of  a  foreign  prince,  which  they  would  consid^  as  a  shamefal 
yrostittttieo  of  tbehr  owa  ntajesty. 

It  seems  diat  the  power  of  granting  letters  of  reprisal  be- 
fangs  to  the  sovereign  alon^;  for,  it  b  bejrond  the  tathority  of 
aidxirdinateiaagistiates*  It  is  so  observed  every  where,  even  in 
France^  where  formerly  letters  of  reprisal  were  granted  by  the 
parliament8.t  When  the  towns  of  the  NetfierUmda  waged  se- 
parate wars,  they,  in  like  manner,  granted  letters  of  reprisal* 
There  exists  an  ancient  law  of  the  city  of  Amsterdam^  by 
which  it  was  provided^  diat  if  any  iiqury  should  be  done  to  one 
of  its  citizens  out  of  its  territory  and  jurisdiction,  either  by 
main  force  and  violence,  or  by  an  unjust  judgmtnty  (which 
last  expression,  I  beg  the  reader  will  particularly  observe),  the 


iemeMf^tm^trnttaigtmimmentlepriiudt.  RepriMdB4»iiot,hMtiai^pf«ciself 
iadieatewir,  tut  tkejr  nstaratty  lead  to  that  ttate  of  thiag^  asd  are  often 
atoogb  a  prdoAe  to  it  fWSfn*  7Vait^<^«  PHtetf  P-  ^A-  T. 

t  Grttti  dhtt'f  eit  de  ^itmue  ahgoiuet  qui  ne  te  e^mmumim  m  Migm  auK 
ftmrniuMrt  J»  prtnhm^  rniMn  O  oM«»  oiarnauir,  9im*aiikiirmM  m  mr«r«r 
VMi^MraKfi  Tks  riglrt  of  {^ranting  letters  of  reprisal,  is  a  riglit  nnnmi 
4thpaii,  and  eaaast  be  ooaianiiilcated  nor  dftlet;ated  to  the  goyertwhi  of 
piavineei*  cMea  or  towns,  a»r  to  tin  adariiya,  viee«adSalrah  «  oUmv 
liiagistrstei.  Lt  ^oMm,  c.  10,  ait.  la  The  parliameiits  of  A'ctacc^  howefef* 
easroiflBd  k  aniil  the  year  14S5,  vfaen  Chprie*  VIII.  by  s  tpscisl  or* 
dioaoce,  reserved  it  excluflifely  to  Uaiseie  V^ih  i^id.  p.  339L  T. 
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CHAPTER  XXV. 

4 

Miwctlhaiewm  Masfitiu  ami  Odtervethfu* 

i»  TT  U  not  lawful  to  take  or  retain  possession  of  a  neutrd 
fortress,  for  fear  the  enemy  should  occupy  it. 

In  the  year  1620,  the  states-general,  who  had  promised  to 
evacuate  the  fortress  of  Ueroort,  in  East  Friesland,  did  not  do 
it,  but  kept  possession  of  it,  '^  lest,''  said  they,  ^  the  enemy 
should  occupy  it,  and  make  use  of  it  against  themselves."  They 
were  clearly  in  the  wrong,  and  acted  in  this  against  the  opinion 
of  prince  Mmrtce  of  Orange,  who  was  no  friend  to  the  Frits^ 
landers,  and  was  warmly  attached  to  the  cause  of  the  states. 
Their  conduct  was  even  blamed  by  their  own  counsellors,  in 
1621,  and  several  times  afterwards,  as  Aitzema  relates*^ 

There  are  men,  however,  who  call  themselves  lawyers, 
and  who  approve  of  similar  injuries,  among  whom  I  wish 
I  had  not  to  name  the  celebrated  Grotius.^  I  can  tolerate  such 
an  opinion  in  such  men  as  ZBuch\  and  Buddams^  the  former 

•  Aitx.  L  2. 

t  Bine  colligere  e«/,  qmmiodo ei«  ^  helium  pium garitjicem (•eitm^ocmpmt^ 
qui  Htu9  Mtt  in  wlo  pacato:  nimin^m  n  non  knaginariumt  ted  etrtmtn  mi 
ptriculmn,  ne  koitu  cmm  ioaim  itnadatf  If  imk  irrtpmrahUia  Jamma  db. 
Hencej  it  magr  be  infeered*  how  it  is  lawful  finr  one  who  is  emg$f^  in  a 
Uwful  wATy  to  oceupj  a  place  aitoatcd  on  noutral  territoiyi  pwtloHlailf  if 
there  is  a  certain  and  not  an  imaginary  danger  of  the  enemy^  ooaipyiait  il^ 
and  from  thence  doing  considerable  injury  to  bis  adversary.  Gft»  ^y^  A 
ac  F,  1.  3.  c.  2.  $  10.  Grcnamiut,  in  a  note  upon  this  passage  in  Gratiwt^ 
considers  our  author's  opinion  upon  this  subject  as  umeasonable.  Hi'jmii^ 
mbmgut  ratiom,  ampiiMtnuu  Bjfiikenho$k.  Whether  his  dissoat  waa  entirely 
abtqut  rati<me,  the  awful  events  which  have  taken  place  in  Murcpt  within 
these  few  years,  have  surely  enabled  the  reader  to  decide.  7. 

\  De  Jure  Fee.  p.  3.  f  5. 

$  Phikwopb.  Pract  c.  5.  $  6.  If  ult. 
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oS  whon,  however,  bonows  it  from  Groihu*  They  support  it 
bjr  adducing  inttinccs  of  similar  raptnc,  as  if  example,  in  such 
cases,  were  sufficient;  while  it  is  only  solving  a  problem  hjr 
another  problem,  Stem  fuod  Ru  resohii.  Nor  is  what  thejr 
say  about  embarf$es  of  ships  at  aU  analogous  to  the  present 
case;  for,  ships  that  are  found  in  the  dominions  of  another 
sovereign,  are  in  a  manner  subject  to  him,  and  those  em« 
^bargoes  are  laid  by  virtue  of  a  custom  universally  received 
among  sorclreigna*  But,  it  never  haa  been  admitted  as  a  custom, 
that  dM  dominions,  towns  or  forts  of  a  friendly  nation,  may 
•dierwise  than  tortiously  be  invi^td  or  retainccL 
11.  Confuered  eauntrus^  liAt  kokb  purcheuedy  pa99  cum 

OWERE. 

The  king  of  Spmn  had  hypothecated  a  certun  territory  for 
a  sum  of  acioncy  which  he  had  borrowed  of  one  who  was  in 
friendship  with  him  and  the  states-general.  The  states  con* 
quered  that  territory  in  the  course  of  a  war.  The  counsel* 
lors  of  H^tkmd  were  of  opinion,  that  the  pledge  was  exdnct.* 
But  they  were  mistaken,  for  die  states  had  only  conquered 
what  belonged  to  the  king  of  Sfam^  that  is  to  say,  the  right  of 
empire  and  dominibn,  as  he  had  possessed  it»  And  as  he  held 
it  subject  to  that  hypothecation,  it  could  not  pass  over  to  the 
states  in  any  other  manner*  If  the  states,  instead  of  conquer* 
ing,  had  purchased  from  the  king  a  part  of  that  territory,  the 
creditor  would  sdO  have  been  entitled  to  hb  whole  pledge. 
He  would  have  preserved  bis  rights  against  the  king  of  Sfiahiy 
the  vendor,  who  bad  bound  himself  for  the  debt,  and  against 
the  states-general,  who  had  purchased  the  land  hypothecated 
for  its  payment,  because  property,  when  sold,  passes  with  all 
its  charges,  which  remain  entire  for  the  benefit  of  the  creditor. 
But  now  the  Dutch  have  taken  the  territory,  and  ccmsider  it 
as  confiscated  to  them.  And  so  it  is,  as  for  as  it  belonged  to 
the  king  of  Spain^  but  that  does  not  include  the  interest  which 
the  neutral  creditor  had  in  it*  If  the  hypothecated  debt,  in- 
deed, had  belonged  to  an  enemy,  it  might  also  have  been  justly 
confiscated  by  the  law  of  war. 

*  Consil.  Belg.  Tol  3.  Coniil  3. 


192  TREATISE  ON  THE  LAW  OF  WAH. 

III.  Property  captured  and  ajierwarde  ransomed  w  given 
up  by  the  enem^^  h  not  thereby  liberated  from  the  claims  of  the 
insurer  or  lender  at  maritime  risJ^,* 

It  has  been  questioned,  wheth^  property,  particularly  ships 
and  merchandize,  which  after  being  captured,  are  ransomed 
or  given  up  by  the  enemy,  to  their  former  owner,  are  thereby 
exonerated  from  the  prior  claims  of  the  insurers  or  of  those 
who  had  lent  money  thereon  at  maritime  risk?  Some  lawyers 
have  been  of  opinion,f  that  if  a  ship  hfus  been  ransomed,  or  if 
the  captor  has  given  her  up  to  her  former  owner,  she  has, 
as  it  were,  ceased  to  be  entire,  and  she  is  to  be  considered 
as  a  new  ship,  and  that  a  total  loss  has  taken  place  with  respect 
to  the  insurers  and  lenders  at  maritime  risk. 

But  this  appears  to  me,  neither  just  nor  equitable,  because 
the  insurer  is  only  responsible  for  the  damage  suffered,  and 
the  money  lender  only  liable  to  a  loss  on  the  amount  of  his 
loan  in  proportion  to  that  damage*  The  one,  therefore,  is  not 
bound  to  pay,  nor  the  other  to  lose  more,  than  the  amount  of 
the  salvage  or  ransom.  Philip  the  II.  in  his  ordinance  upou 
insurance,  of  the  SOth  of  January  1550,^  section  27,  {H-ohilnls 
the  ransoming  of  vessels  from  pirates,  anfl  therefore  permii» 
it  from  real  enemies,  with  a  view,  no  doubt,  to  shew,  that  the 
insurers  are  bound  for  the  amount  of  the  salvage,  but  no 
farther;  otherwise,  there  was  no  reason  for  speaking  of  ransom 
in  an  edict  which  exclusively  relates  to  the  subject  of  in^ 
surance.  Nay,  the  last  clause  of  the  policies  in  common  use 
among  the  merchants  sufficiently  shews,  that  when  a  ship  is 
ransomed,  the  interest  which  the  insurers  have  dierein,  is  not 
less  redeemed  than  the  property  of  the  owner  himself.  I  am» 
therefore,  of  opinion,  that  die  loss  or  damage  which  the  ia«- 
surers  are  bound  to  pay,  and  which  the  lenders  at  maritime 
risk  are  obliged  to  lose,  is  the  predse  amount  of  the  money 

*  The  civil  law  denominates  manunue  loans  or  Icam  at  maritinu  n'<^ 
Cf^nut  nauticumjt  tliose  contracts  which  at  common  law  are  called 
bottomry  and  retpondentia.  T. 

>     t  Consil.  Belf^*  toI.  1.  Consil.  52. — vol.  3.  Consil.  248. 

%  See  note  \  p.  131.  in  which  this  ordinance  is  mentioned,  by  mistake^  as 
#r  the  26th,  instead  of  the  20tb  of  yamtary,  T. 
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expended  in  the  salvage  or  redemption  of  the  propert)*.  I 
grant^  however,  that  if  a  ship  has  been  captured,  carried  into 
port,  and  there  condemned  and  sold,  and  afterwards  is  pur- 
chased by  her  first  owners,  in  that  case  the  loss  will  be  total  to 
the  underwriters  and  money  lenders;  and  the  ship  thus  pur- 
chased, wiU  be  considered  as  a  new  ship  jn  the  hands  of  the 
first  owner.  There  is  an  opinion  to  this  effect  in  the  Consilia 

IV.  Orders^  in  war^  are  to  be  strictly  obeyed* 

The  states-general  had  ordered,  that  their  troops,  who 
held  the  citadel  of  Reyd^  in  the  country  of  Julters^  should 
obey  the  orders  of  Florence  van  den  Boeteeler^  who  was  lord 
of  the  place.  Boetseler  exhibited  that  order  to  the  commandant 
of  the  fort,  and  required  him  to  deliver  it  up  to  the  Spaniards, 
who  were  approaching,  and  the  commandant  accordingly  sur- 
rendered it  up  on  the  30th  of  August  1621.t  But  Maurice, 
prince  of  Orange^  was  so  angry  with  him  on  that  account,  that 
he  punished  him  with  death  on  the  14th  of  September  fol- 
lowing, pretending  that  the  order  was  only  applicable  to  civil 
and  not  to  military  matters.  I  doubt  whether  he  did  right; 
for,  as  the  citadel  did  not  belong  to  the  states-general,  that 
order  can  have  meant  nothing,  but  that  the  rights  of  the  lord 
of  the  territory,  although  he  had  admitted  a  garrison  within 
it,  were  to  be  kept  inviolate,  and  that  the  soldiers  should  not 
defend  the  citadel  any  longer  than  the  lord  should  think 
proper,  lest  he  should  be  involved  in  the  same  difficulty  widl- 
the  Spaniards,  in  which  the  count  of  East  Friesland  found 
himself,  when  the  states  refused  to  evacuate  fort  Lieroort,  as 
I  have  mentioned  at  the  beginning  of  this  chapter. 

V.  It  is  not  lawful  to  repair  fortifications  during  a  truce,  or 
peniRng  a  capitulation. 

Albericus  Gentilis%  is  of  opinion,  that  while  a  treaty  is  on 
foot  concerning  the  surrender  of  a  town  or  place,  it  is  lawful 
to  finish  or  repair  the  fortifications  thereof.  Zouch,§  after  him, 
adopts  the  same  opinion.  But  Ferdinand  thought  otherwise, 

•  Vol.  1.  Consil.  U.— t  Aitz.  1. 1. 
\  De  Jure  Belli,  I.  2-  c.  18. 
i  Dc  Jure  Fee.  p.  2.  $  10.  Q.  10. 
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who,  after  the  surrender  of  Reggio^  pretipitaied  die  Fremdk 
on  that  very  account  fron  the  top  of  the  walla;*  attd  whem  tktt 
SpanidrA^  who,  in  1622,  were  besieging  Bergm^  durtiig  a 
truce  which  had  been  granted  to  them  to  bury  dieir  dettd^ 
completed  their  works,  and  from  thence  reeonooiteved  tlie  ton* 
tifications  of  the  town,  the  Duich  complained  that  the  trace 
had  been  broken,  and  that  the  usage  of  war  bad  been  ▼iolated.t 
It  was,  however,  in  1664,  agreed  at  Bykr9chan$^  that  the  trace 
should  not  prevent  the  erecting  and  perfecting  of  fottificadona 
on  both  sides4  But  it  is  best,  when  a  truce  is  made,  to  suspend 
every  warlike  operation,  for,  such  appears  to  be  the  intent  and 
meaning  of  a  trucei  otherwise,  it  would  be  very  diflicult  to  de« 
fine  it. 

VI*  Govemmenu  ure  not  hcwul  to  ropoir  etery  koo  tAtH  io 
occaHoned  by  the  calamitUs  of  VHtr. 

When  die  bishop  of  Mumter^  in  1665  and  1666,  had  takes 
and  laid  waste  certain  places  in  Over*To$el^  and  die  Frwndkj 
who  had  come  to  the  assistance  of  our  countrymen,  had  not 
behaved  with  much  more  moderation,  die  people  of  Ooer" 
TsBtl  applied  to  the  states-general  to  be  indemnified  for  the  dn» 
mage  which  they  had  suffered,  but  the  counsellors  luMring  been 
consulted  on  that  subject,  gave  it  as  dicir  optniout  that  no  tn» 
demnicy  ought  to  be  given,  except  for  the  deficiency  suiered 
in  their  taxes  and  contrtbudons,  in  proportion  to  the  time 
during  which  die  places  had  been  occupied  by  die  eneii^«$ 
As  to  the  remainder,  it  was  to  be  imputed  to  fate^  and  was 
one  of  diose  calamities  of  war  which  must  be  supported  fay 
those  on  whom  they  happen  to  fall* 

Afterwards,  however,  the  same  oounseUora,  having  some** 
what  changed  their  opinion,  thought  that  an  indemnity  onght 
to  be  allowed  to  the  inhabitants  of  Over^IUel  for  other  things, 
and  particularly  for  the  money  which  they  had  been  obliged 
to  raise,  to  save  their  towns  from  threatened  confiagration.1 
AgreeaUy  to  this  latter  opinion,  the  states  of  HoUand  gave 
their  vote  on  the  2nh  of  Feirmry  166r.^  I  think  that  they 


*  Gentil  M  tupr^ ^f  Aitz.  L  1.— -^  Attz.  I.  44— ^  Aitz.  1. 46. 

I)  Aitz.  I  4€.----^  Ibid  i.  47. 
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wtM  mmigt  as  hrm  eoncerned  the  ncmes  levied  on  the  m^ 
lMbitaBit$>  10  redeem  die  Idwbs  from  conflagration;  for,  al- 
Aough  it  t»  certain,  that  that  a^mey  actually  saved  them  from 
being  destroyed  by  firei  stiU  it  waa  not  jost^  that  the  other  confe- 
denoea  should  bejnr  the  loss,  who  had  not  been  exposed  to  the 
tisk  of'  periaUng  in  that  mantter.  For,  nobody  will  ventmre 
in  say^  thas  a  whok  fleet  ought  to  contribute,  if  a  single  ship  is 
aUiged  to  have  recourse  to  J€ttuoni  for  her  own  safety* 

VIL  Rekansotehf  t9  the  ri^hi  of  the  several  provinces  of  the 
Dutch  confederation  to  make  peoce^  a»  incident  to  that  of  making 
war.  b  to  entirely  hcal^  and  therefore  is  omitted  in  this  tranS" 
aissafl* 

VIII.  One  who  resides  in  an  enemy* s  country^  under  a  safe 
eomduet  from  the  oooere^p^  may  sue  and  be  sued. 

•It  has  been  questioned,  whether,  if  a  safe  conduct  is  granted 
to  an  enemy  to  cooao  into  our  country,  he  may  be  sued  here 
by  his  creditors.  It  was  so  decreed  by  the  court  of  Holland^ 
in  15m,  attd  their  judgment  was  oonflrmed  by  the  supreme 
tourt,  on  the  l%ilk<d  September  1500.  Those  decrees,  I  thinhf 
were  perfect^  just{  because,  the  safe  conduct  given  to  an 
enemy,  is  only  to  protect  him  against  hostile  acts;  he  becomes^ 
by  virtue  tA  it,  aa  it  were,  a  neutral,  and  neutrals  may  be  sued 
and  detained  for  their  debts.  At  the  same  time^  if  we  permit 
enemies  to  be  sued,  we  must  not  prevent  them  £rom  pro* 
seeotsng  their  demands  agmnst  us  in  a  course  of  law,*  as  I 
have  diacusaed  more  at  large  in  a  former  chiqKer.f 

IX^  A  sefe  conduct  to  go  in$o  or  pass  through  the  enemy^s 
country y  is  no  protection  out  of  the  enemy^s  territory* 

A  saiSe  con^ct,  in  time  of  war,  is'  given  for  no  othto  pur* 
pose  Aan  that  the  party  may  safely  come  into  the  enemy's 
territory,  and  continue  there.  Wherefore,  I  am  astonished, 
ttat  lawyers  should  have  donbtcd,  whedier  he^  who  has  a  safe 


*  In  MngUnuit  in  s  pies  of  oliih  memf,  the  defcadsnl  must  aot  q^ly  state 
*'  that  the  pUintiff  wts  bom  in  a  foreign  country,  in  enmity  with  Grtat" 
Mritmn^^*  but  **  that  he  is  not  retiAng  in  the  Britith  domimotu  under  iettere  cf 
wfe  conduct  from  the  king.^  Caeeeree  ▼.  Ml,  8  Term  Sep,  1^  T< 

t  Above,  e.  7.  p.  5i5»  S^ 
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conduct  to  pass  through  the  enemy's  territory^  may  be  taken 
in  his  own  country  by  the  law  of  war.  This  question  was 
agitated  in  the  case  of  the  marquis  of  Messaran^,  who  had  re* 
ceived  a  safe  conduct  from  the  Spaniard  to  go  from  his  owa 
castle  to  Venice^  passing  through  the  SpanUh  MUanese  terri- 
tones;  but  before  he  sat  out  on  his  journey,  the  castle  was 
taken  by  the  Spaniardi^  and  himself  made  prisoner.  It  was 
asked,  whether  he  was  exempted  by  his  safe  conduct  from 
paying  any  ransomf  Belhu^  who  himself  sat  as  judge,  in  the 
cause,  did  not  venture  to  decide  any  thing,  as  he  %  relates 
himself  in  his  treatise  De  Re  Militarif*  neither  does  Zauch^ 
agreeably  to  his  custom,  give  any  opinion  on  the  point«t 
But  MeriochittaX  distinguishes,  whether  the  marquis  was  then 
ready  for  his  journey,  or  whedier  he  was  not;  in  the  first  case, 
he  thinks  that  the  safe  conduct  would;  in  the  second,  that.it 
would  not  have  availed  him*  The  doubts  oiBellua  and  Zouck 
appear  to  me  as  silly  as  the  decision  of  Menochiu*:  The 
marquis's  castle  and  territory  being  invaded  by  the  Spaniardtf 
he  was  himself  most  lawfully  a  prisoner;  befsause  he  had  only 
asked  for  a  protection  in  the  enemy's  territory,  and  not  in  hb 
own,  nor  had  he  stipulated  for  a  peace  or  a  truce,  but  merefy 
for  a  passage  through  the  JUiianese  country  into  the  tenritcny 
of  Venice.  Whatever,  therefore,  was  nOt  within  thdt  particular 
object,  was  to  be  decided  by  the  law  of  war. 

X*  Jt  is  unjust  to  compel  a  sovereign  to  make  War  or  peace* 
As  it  is  unjust  to  force  a  prince  to  make  war  against  hia 
will,  it  is  so  likewise,  to  compel  him  to  make  peace.  But, 
when  the  states-general,  on  the  one  hand,  were  afraid  of  the 
French,' Bnd  the  great  men  otEnglandy  on  the  other,  were  dis- 
pleased with  the  extent  of  the  territory  of  Fr€mce,  the  kings  of 
England  and  Sweden  and  the  states»general,  made  a  treaty  on 
the  23d  of  January  1668,  in  which,  among  other  things,  they 
stipulated,  that  the  Spaniards,  who  were  then  at  war  with  the 
French,  should  be  compelled  to  accept  of  certain  conditions, 

♦  P.  9.  No.  15,  8c  seq. 

t  De  Jure  Fee.  p.  &  {  9.  Q.  19. 

%  De  arbitr.  judic.  quaest  I  2.  cent  4  cas.  33&  n.  19|  &  seq. 
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prescribed  by  the  said  treaty;  and  that  after  they  had  accepted 
them,  if  the  king  of  France  should,  nevertheless,  continue  to 
make  war  upon  Spam^  the  allies  should  interfere  in  an  hostile 
manner;  andthuSy  the  French  and  Spaniards  were  compelled 
to  make  peace* 

In  another  instance,  when  it  was  not  thought  proper  for  the 
welfare  of  Europe^  that  the  king  of  Sweden  should  also  possess 
Denmark^  the  French^  the  English  and  the  states-general^  on 
the  21  St  of  May  1659,  forced  the  king  of  Sweden  to  make 
peace  with  the  Danes/^  and  thus  saved  the  king  of  Denmart 
from  total  ruin,  to  which  he  was  exposed  in  consequence  of 
having  excited  a  neighbour  more  powerful  than  himself. 

These  are  real  injuries,  cloaked  widi  the  pretence  of  a  wish 
to  make  peace;  a  pretence  which  has  been  used  to  cover  in« 
juries  of  a  much  greater  magnitude,  which  have  been  fashion* 
able  for  some  years  past;  for,  princes,  in  their  treaties  with 
each  other,  have  been  in  the  habit  of  disposing  of  the  do* 
minions  and  territories  of  other  sovereigns  as  if  they  were 
dieir  own.  Such  injuries  are  die  offspring  of  what  is  called  the 
reason  of  state: 

iMoiMtrum  borrendam,  infbrme,  innnens,  cui  himen  ademptum. 

If  governments  will  yield  to  that  monster,  and  indulge  them- 
selves in  following  its  dictates,  and  considering  the  property  of 
odier  nations  as  their  own,  it  is  idle  and  useless  to  investigate 
any  more  the  law  of  nations,  or  discuss  its  principles. 

*  Aits.  L  461 
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£RRATA. 

Page  4b  note  f,  line  2«  for  **  fint  contof  read  en^crer. 

Pai^  2(,  (/e/e  note  ).  It  was  a  mere  newspaper  account^  wbkh  wa«  not 
Oon/irmed,  and  ouf^ht  not  to  have  had  a  place  in  this  work. 

Pag-e  31,  dele  note  *,  and  in  lieu  theirof,  inaeit  a  refierence  to  p.  ST. 
•"Pajre  46,  Une  10,  lor  "  Paui/'  read  Pauiui. 

Page  71,  in  the  note,  3d  line  from  the  bottonit  after  '*  lord  Samkeibury^ 
read  iuxd  earl  <f  Lixtrpool, 

Page  83,  fiote  ft  Kne  7,  for  "  any,**  read  my. 

Page  91,  note  \.  This  note  ii  not  lufiiciently  dear^  having  been  written 
in  too  much  haate.  It  was  enough  to  have  observed,  that  our  author  does 
not  seem  to  have  sufficiently  attended  to  the  distinction  established  by  the 
•diet  to  which  he  refers  between  neutral  vessels,  which,  after  leaving  a 
blockaded  port,  go  voluntarily  into  their  own  or  some  other  free  port,  or  go 
into  such  port  on  being  chtued  and  to  avoid  purntitt  in  the  second  case,  they 
are  lawfully  captured,  if  met  with  coming  out  of  such  port;  and  it  makes  no 
difllereDce,  whether  it  is  the  port  of  their  actual  destination,  another  port  of 
their  own  country,  or  som^  othery>er  or  friendly  port  Our  author  seems  to 
think,  that  it  does  make  a  difference,  and  this  mistake  leads  him  into  an  an- 
necessary  discussion  about  vtords. 

Page  118,  note  *,  line  4,  for  **  for,  of  other  rights  he  may  judge  as  if  no 
war  existed,**  read  "  for,  of  other  rights,  wicomiecttd  wth  the  toar,  or  its  oh- 
JccUt  he  may  judge  as  if  no  war  existed." 

Page  120,  the  note  of  reference  *  ought  to  be  placed  after  the  words 
^  commercial  intercourse,**  in  the  fourth  line  from  the  bottom  of  the  text. 

Page  131,  note  t,  first  line,  for  "  26th  c^  Jamtary^  read  20th  tf  January. 

Page  148,  in  the  note,  line  7,  for  "3000  riala  de  veUon,  equal  to  glSOO,*' 
read  60,000  rialM  de  ^Uon^  tgual  to  JS3000— and  add,  that  the  anunmt  of 
that  security  may  be  moderated  at  the  diecretion  <f  the  t^Hcere  of  the  admiralty^ 
according  to  the  tize  tif  the  firivateersp  and  the  numher  ef  men  and  guns  vthich 
ihey  reepectively  carry. 

Page  t8:s  note  f,  first  line,  for  "  may,'*  read  might. 

Page  186,  line  Vit  in  note,  for  "treaty  of  Utrecht^**  read  ''treaty  of 
J»ace  of  Utrecht.** 

Subjoin  the  mark  T  to  the  f Meeting  notee: 

«  and  t  p.  105— t  P*  ^06—$  p.  114— t  p^  115— |  p.  135— and  in  a  few 
copies  of  this  work,  to  notes,  $  p.  184  ^f  P-  ^^^  *nd  *  p.  188. 
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ACTIONS  AND  CREDFrS  OF 
AN  ENEMY 

31  AY  be  lawfully  confiscated         5 1 

Btitthe  advantage  and  security  of  com - 
oierce  has  induced  in  Eurofie^  a  ge- 
neral relaxation  from  this  severity 

57 

Stipulation  on  this  subject,  between 
Great  Britain  and  the  United  States 

52 

Actions  and  credits  not  confiscated, 
ifiaojure^  there  must  be  a  judgment 
of  condemnation;  otherwise  they  re- 
turn to  the  first  owner,  after  the 
war  57 

ACTIONS  AT  CIVIL  LAW. 

Actio  negotiorum  gestorum  42 

de  paufierie  1 49 

noxalia  ibid. 

exercitoria  1 50 

institoria  ibid. 


AFRICA. 

The  Algerinta^  Tumaians  and  Trifioli- 
tans^  and  other  nations  inhabiting 
the  coast  of  Barbary  in  jifncoy  not 
to  be  considered  as  pirates         131 

They  have  a  regular  government  of 
their  own,  send  and  receive  ambas- 
sadors, and  make  treaties  IS2 

Make  slaves  of  their  prisoners    ibid. 

The  S/iamards  make  slaves  of  them 
in  like  manner  ibid. 

The  Dutch  sell  them  to  the  Sfianiarda 
to  be  made  slaves  of^  but  do  not 
keep  them  in  slavery  at  home    21, 

132 


AITZEMA. 
Character  of  his  book,  Of  Matter  a  o/ 


State  and  War 


25 


ALGERINES. 

See  Jfrica. 

ALIEN  ENEMY. 

Residing  in  a  country,  under  a  license 
from  the  sovereign,  may  sue  and 
be  sued  195 

In  England^ ^\\t2i  o^ alien  enemy  must 
negative  the  fact,  that  the  alien  is 
residing  under  a  safe  conduct  ibid. 

See  Mnemiea,  Sqfe  Conduct. 

ALLIES. 

Considered  as  one  state  71,  115 

What  is  to  be  done  by  a  state  bound  by 
conflicting  alliances?  70 

Remarkable  instance  of  two  nations  at 
the  same  time  in  alliance  and  at  war 
with  each  other  12*5 

Territories  belongitig  to  an  ally,  and 
reconquered  from  the  common  ene- 
my, to  be  restored  '         ibid. 


ANCIENT  WRITERS  ON  MARI- 
TIME LAW 

Treated  with  disrespect  by  the  author 

44,  171 
Vindication  of  their  character       171 

ARMS. 

By  the  Roman  law,  individuals  were 

:not  allowed  to  manufacture  arms, 

without  a  special  permission  fron% 

the  government  9ft 
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Now  arms  may  be  sold  at  home  to 
belligerents,  by  the  subjects  of  a 
neutral  state  178 

But  must  not  be  carried  by  neutrals  to 
the  belligerent's  countiy  ibid. 

Much  less  to  a  besieged  town  or  block- 
aded port  S3 

See  Contraband,  Blockade, 


ARMY, 

Wherever  it  may  be,  is  considered  in 
many  respects,  as  9^firaiidium  of  the 
sovereign  to  whom  it  belongs    1 17 

May  keep  under  confinement  the  pri- 
soners which  they  have  with  them, 
on  neutral  territory  ibid. 

See  Frandia.  Frisonera, 

BAYS 

Are  considered  as  a  part  of  the  adja- 
cent territory  60 

Case  of  the  ship  Grange^  captured  in 
the  bay  of  Delaware  ibid. 

BARBARY. 
See  Africa, 

BERGEN. 

Capture  by  the  Engliah^  of  DiUeh  Eaat 
India  ships  in  the  port  of  6 1 

BESIEGED  PLACES. 
See  Trade  vdth  blockaded  and  beneged 
Flaces, 

BLOCKADE 

Is,  according  to  GroHuny  the  utuation 

of  ports  shut  or  closely  invested  by 

•to  armed  force  82 

The  modem  idea  of  universal  block- 
ade, not  formerly  entertained      84 

The  Dutch,  however,  once  boasted  of 
having  blockaded  all  the  Brithh  do- 
minions 3 1 

But  there  was  no  foundation  for  that 
boast  ibid. 

The  Spaniards  also  pretended  to 
blockade  all  the  Fortuguese  territo- 
ries Ibid. 


And  the  EngUah  those  of  Spain  93 
But  the  ri^ht  was  always  controverted 

and  denied  31,93 

See  Trade  with  Blockaded  and  Bcdeg- 

ed  Flaces, 

BOTTOMRY. 

By  the  Roman  law,  the  bottomry  or 
respondentia  'creditor  does  not  lose 
the  benefit  of  his  pledge  by  thecon- 
fiscation  of  the  ship  or  cargo       98 

Nor  by  the  law  of  nations,  when  con- 
fiscation is  merely  ex  re^  and  not 
ex  delicto  8 1 

Nor  when  the  ship  or  cargo  are  ran- 
somed or  given  up  by  the  captor  192 

See  Confiscation,  Jus  Fignoris,  Mati' 
time  Loan. 


CAMPS 
May  be  besieged  as  well  as  towns  85 


CAPTAINS  OF  PRIVATEER 
SHIPS 

Cannot  enter  into  a  parmership  to- 
gether, as  to  the  captures  which 
they  may  make,  without  the  con- 
sent of  their  owners  141 

Various  decisions  of  the  courts  of 
Holland  thereon  ibid. 

Responsible  in  cases  of  unlawful  cap- 
ture or  depredation  at  sea,  to  the 
whole  extent  of  the  injury  suffered, 
not  merely  to  the  amount  of  the  se- 
curity given  148 

See  Privateers,  Owners  ofFrivateer: 

CAPTURES 

Made  by  pirates,  do  not  effect  any 
change  of  property  1 37 

Made  by  vessels  not  commisdoned, 
are  considered  in  Great  Britain  and 
France,  as  Drtdts  of  admiralty    162 

Examination  on  genera]  principles,  of 
the  respective  claims  of  the  ow^ners, 
freighters,  and  master  and  mariners 
of  the  capturing  vessel,  to  the  bene- 
fit of  such  captures,  when  made  m 
their  own  defence,  or  otherwise,  in 
a  justifiable  manner  1 55 
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Deciftkm  of  the  author  thereon      1 56 
Argnments  in  support  of  it  1 58 

Decision  of  the  supreme  court  of  the 
United  States  in  an  analogous  case 
of  salvage  ibid. 

Property  captured,  and  afterwards  ran- 
somed or  given  up  by  the  enemy, 
is  not  thereby  liberated  from  the 
claims  of  the  insurer  or  lender  at 
maritime  risk  192 

See  Profierty,  Pirates.  Privateers. 
Eeeafiture> 


CASUS  FOEDERIS. 
See  Treaties  of  D pensive  Alliance. 


CHOSES  IN  ACTION, 
See  Actions  and  Credits. 


CIVIL  LAW. 

See  Contracts  at  the  Civil  Law.  Ae^ 
tions  at  Civil  Law.  Soman  Law. 
Law  of  Nations. 


CIVIL  RIGHTS 

Distinguished  from  military  rights 

116 
See  Military  Rights. 


COMMERCE 

Ceases  ifiso  jure  between  enemies  33 

Sometimes  permitted  on  both  sides  in 
war  55 

AVhich  state  of  things  is  a  middle  state 
between  war  and  peace  35 

But  how  when  the  same  trade  which 
is  carried  on  between  the  bellige- 
rents, is  prohibited  to  neutrals?  ibid. 

See  Trade  with  Enemies.  TVade  with 
Blockaded  and  Besieged  Places. 


COMMISSION. 

Irregular  in  a  subject   to  accept  a 

commission  from  a  foreign  sove- 

reign^  without  the  permission  of  his 

own  130 


Made  penal  by  the  law  of  the  United 
States  129 

Different  punishment,  if  commission 
is  received  within  or  without  the 
limits  of  the  United  States        ibid. 

See  Letters  qf  Marque  and  Reftrisal. 
Privateers.  Piracy.  Pirates* 


CONCLUSIVENESS  of  the  SEN- 
TENCES of  FOREIGN  PRIZ& 
COURTS. 

Effects  of  that  doctrine  in  England  and 
the  United  States  169 

Originated  in  misapprehension  and 
mistake  168 

Reprobated  by  Lords  Thurlow  and 
Ellenborough  *  1 69 

Exploded  in  Pennsylvania  and  New 
York  ibid. 

Evaded  in  England^  and  how       ibid. 


CONFISCATION, 
The  only  penalty  at  present  for  carry- 
ing 'contraband  goods  to  the  enemy 

74,  75 

Extinguishes  every  prior  lien         33 

Except  when  ,the  property  is  only 

condemned  ex  re^  and  riot  ex  de* 

UctQ  ibid. 


CONQUERED  COUNTRIES 
Pass  cum  onere^  in  the  same  manner 
as  lands  purchased  191 


CONSOLATO  DEL  MARE. 
Styled  ^farrago  of  nautical  laws    44 
Vindicated  171 


CONTRABAND. 

Contraband  articles  are  those  which 
are  proper  for  war,  although  they 
may  be  used  out  of  war  7 

Such  are  arms,  warlike  stores,  c 
materials  of  themselves  fit  to 
used  in  war 


u 
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But  not  materials  which  are  not  of 
thenuelvet  fit  for  warlike  use,  but 
might  easily  be  adapted  to  it       78 

GrQttiu*8  distinction,  as  to  articles 
which  are  contraband  75 

'  Provisions  not  contraband,  unless  when 
carried  to  a  place  besieged^  or  other' 
wi'sr  pressed  by  famine  69,  73 

Observation  on  the  word  otherfvise 

ibid. 

It  was  formerly  a  capital  crime  at 
Home  to  sell  arms  to  the  barbari- 
ans 74 

Now  contraband  goods  arc  forfeited 
when  taken  in  the  act  of  carrying 
to  tlie  enemy  76 

Confiscation  of  the  goods  is  in  such 
cases  the  only  penalty  74,  75 

The  ship  itself  is  not  confiscated    95 

Nor  the  innocent  goods,  mixed  with 
the  contraband  articles  96 

Unless  they  Ijeloncj  to  the  same  owner 
with  the  prohibited  goods  97 

See  Provisions.  Sword  Hilta  and  Belts, 
Holsters.  Saddles,  Tobacco.  Shifis. 


Those  who  promote  desertioOf  not 
less  guilty  than  the  deserters  then- 
selves  174 


CONTRACTS  AT  THE  CIVIL 

LAW. 
Locatio  ofierum  163 

rerum  ^  ibid. 

Quasi-contract  negotiorum  gestorum 

42 


DECLARATION  OF  WAR, 

Not  required  by  the  law  of  nations   7 
Customs  of  various  nations  on  this 
subject  9 

Precedents  in  modern  times      11,16 
Notice  to  enemy's  subjects  to  with- 
draw 12 
See  ^Var. 


DESERTERS, 

Qnrsiion  aboiri  delivering*  up.  not  ycx 
se  ttl  c  d  i  n  En  r  of-  c  174 

Ib'hner  tMid  Galhmi*/!  opinions  there- 
on 1 74 


DOMINION  OF  THE  SEA, 

Coextensive  with  the  power  of  arms 

from  the  land  59 

Claimed  by  the  English  nation        92 

See  Bays,  Neutral  Territory.  Eng&sh. 


DUTCH, 

Boast  of  blockading  the  whole  of  the 
British  dominions  31 

Deny  the  same  right  to  the  Spaniardaj 
with  respect  to  Portugal  ibid. 

Retaliate  on  the  Frenckj  who,  while 
lA  alliance  with  them,  refused  to 
restore  Dutch  property,  recaptured 
from  the  common  enemy  120 

Retaliate  on  neutrals  the  injuries  re- 
ceived from  their  enemies     61,  86 

Their  conduct  approved  of  by  our  au- 
thor ibid. 

Contrary  to  his  own  principles  33, 86 

Forbid  their  enemy's  armed  vessels 
from  approaching  their  shores,  un- 
less supported  by  a  fleet,  under  the 
penalty  of  being  treated  as  pirates 

131 

Confiscate  their  vessels  purchased  by 
neutrals  after  condemnation  in  the 
enemy's  countiy  29 

Capture  and  confiscate  Sfianish  ves- 
sels covered  by  the  English  flag 

111 

The-  English  seize  their  vessels,  by 
way  of  retaliation  1 12 

Refuse  to  admit  certain  districts  and 
towns  into  their  union  after  recon- 
quering them  from  the  enemy  12S 

Complain  to  the  kin;^  of  England  of 
the  conduct  of  the  04r<r7/rf  privateers 

137 

Refuse  to  restore  to  the  Portuguese^ 
their  allies,  countries  reconquered 
from  the  common  enemy  125 

Are  in  alliance,  and  at  the  same  time 
at  war  with  Portugal  ibid. 
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ENEMIES. 

ETeiy  tking  lawful  agaliitt  2 

May  be  put  to  death  1 9 

Were  formerly  sold  into  slavery      20 

Were  made  prisoners  among  the 
Romans  when  found  on  their  terri- 
tory at  the  commencement  of  a  war 

21 

Rarely  done  in  our  times,  though 
the  right  still  exists  19,  20 

Modern  Murofiean  manners  have 
put  an  end  to  the  aummum  jua  of 
war  21 

Prisoners  arc  now  exchanged  ac- 
cording to  their  grades  ibid. 

Some  nations  still  make  slaves  of 
their  prisoners  ibid. 

Compliments  and  civilities  between 
enemies  ]  8 

The  body  of  an  enemy  delivered  up 
for  interment  23 

Eliemy  has  qo  fienona  standi  inju' 
dkio^  and  cannot  sue  in  courts  of 
iustice  55 

Unless  he  resides  in  the  enemy's 
country,  with  a  safe  conduct  from 
the  sovereign,  or  for  a  debt  con- 
tracted in  commerce  allowed  by  the 
sovereign  55 

Where  he  can  sue,  he  may  also  be 
sued,  and  vice  vers&  56,  195 

See  AHen  Enemy,  Actiona  and  Credita. 
Sqfe  Conduce.  Priaonera,  Knemy*a 
Gooda,  Jifrica.  Dutch,  Sfianiarda. 


ENEMY'S  GOODS 
Found  in  our  country  at  the  com- 
mencement of  a  war  may  be  con- 
fiscated 1 1 

Without  any  declaration  or  notice  ibid. 

Unless  otherwise  provided  for  by  trea- 
ty       ^  13 

Various  bistancesof  such  treaties  ibid. 

May  lawfully  be  taken  when  found  on 
board  of  a  neutral  ship  109 

But  the  neutral  who  carries  the  goods 
is  guilty  of  no  offence  against  tlie 
law  of  nations  108 

The  goods  are  confiscated,  not  ex  de- 
^icfOy  but  ea^  re  111 


And  therefore  freight  is  paid  thereon 
to  the  neutral  master  1 1 1 


ENGLISH. 

Generous  act  of   their  government, 

in  giving  notice  to  the  Em|>eror  of 

France  of  a  design  to  assassinate  ' 

him  4 

Prohibit  all  trade  with  the  Sfiamarda 

92 


Found  that  prohibition  on  their  claim 
to  the  dominion  of  the  sea  93 

Lend  their  flag  to  the  S/ianiarda  at 
war  with  the  i)tt/f/2,  and  highly  re- 
sent the  condemnation  of  the  co- 
vered property  1 1 1 

Guided  in  their  judicial  decisions 
by  considerations  of  state  policy 

38,  145,  167,  172,  189 

Capture  Dutch  East  India  ships  in 
the  port  of  Bergen  6 1 

Proceed  against  a  French  and  a  Sjia- 
niah  privateer  as  being  pirates 

134,  136 

Do  not  permit  the  expatriation  of 
their  subjects  175 

Sec  Blockade,  Ejcfmtriation,  Conclu^ 
aiveneaa  of  the  Scntencea  of  Foreign 
Prize  Courts, 


ENLISTING  IN  FOREIGN  SER- 

VICE. 

Unlawful  to  enlist  into  the  service  of 
an  enemy  177 

Prohibited  by  Dutch  edicts  ibid. 

Severe  punishment  inflicted  by  the 
Dutch  on  those  who  should  enter 
into  the  nuviil  service  of  the  enemy 

ibid. 

But  a  subject  or  citizen  may  enter 
into  the  service  of  a  friendly  sove- 
reign, where  no  prohibition  exists 
to  the  contrary  ibid. 

American  citizens  prohibited  by  statute 
from  enlisting  (within  the  limits 
of  the  United  States)  into  the  land 
or  naval  service  of  any  .sovere^>;n 
prince  •  179 
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Or  abroad,  to  serve  on  board  of  foreign 
privateers  139 

See  £x/iatrialion. 


ENLISTING  MEN  ON  FOREIGN 
TERRITORY. 

Not  lawful  to  entice  awuy  soldiers  from 
the  service  of  another  prince     174 

Nor  to  enlist  private  individuals  on 
£oreig;n  territory,  contrary  to  the 
prohibition  of  their  own  sovereign 

ibid. 

But  where  no  such  prohibition  exists, 
men  not  in  the  actual  service  of  their 
prince  may  be  enlisted  175 

No  difference  in  principle  between 
enlisting  men  and  purchasing  war- 
like stores  178 

Treaty  on  this  subject  between  the 
Romans  and  Antiochua  ibid. 

Enlistments  for  foreign  service  pro- 
hibited in  Holland  179 

And  in  the  United  States^  with  the 
exception  of  transient  foreigners, 
subjects  of  the  prince  into  whose 
service  they  are  enlisted  ibid. 

Difference  between  the  Dutch  and 
Sfianiards  on  this  subject  180 


EXPATRIATION  | 

Lawful,  wherever  the  country  is  not 
a  prison  175 

Not  lawful  among  the  Muacovitcsy 
EngHshy  and  Chinese  ibid. 

Prohibited  in  France^  by  Louis  XIV. 

ibid. 

But  was  lawful  there  before         ibid. 

Was  prohibited  on  account  of  the  pro- 
testants  ibid. 

Is  lawful  by  the  constitution  of  Pam^ 
•ytvania  ibid. 

And  by  the  law  of  the  United  States^ 
when  bon&  fide,  and  under  such  cir- 
cumstances as  not  to  endanger  the 
safety  of  th«  state  1 7  6 

Provided  it  is  not  otherwise  provided 
by  the  law  of  the  state  from  which 
the  citizen  emigrates  ibid. 


An 'expatriated  dtisen  is  consid^^ 
as  an  alien  for  commercial  pur- 
poses 1 76 

Qudere^  whether  an  American  citizen 
can  expatriate  himself  otherwise 
tlian  in  the  maimer  which  may  be 
prescribed  by  our  own  laws;  and 
whether  his  expatriation  will  be 
sufBcient  to  I'escue  him  from  puo- 
ishment  for  a  crime  committed 
against  the  United  States?         ibid. 


FISHERY. 

Herring  fishery  permitted  on  both 
sides,  between  the  French  and 
Dutch  during  war  f  5 


FLEET, 

Wherever  it  may  be,  is  considered 
in  many  respects  as  a  prttddium  of 
the  nation  to  whom  it  belongs    117 

See  Prdtiidia. 


FOREIGN  LAWS. 

Respect  to  be  paid  to  130 

In  the  United  States  and  Greai  Bri- 
tain no  regard  is  paid  to  the  re-r 
venue  laws  of  other  countries    131 
Various  opinions  on  this  subject  ibid. 


FOREIGN  SENTENCES. 
See  Conclusivenese  of  the  Sentenc^M  of 
Foreign  Prize  Courts, 


FRAUD, 

In  matters  of  insurance,  assimilated 
to  piracy  by  the  law  of  HoUand   131 


FREIGHT, 

Not  allowed  to  the  master  of  a  neutral 

vessel  on  contraband  goods  8 1 

Secu9  on  enemy's  goods  y>id. 

Reason  of  this  difference  85 
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Not  allowed  to  the  captor  of  an  ene- 
my's vessel  in  right  of  the  master, 
unless  he  has  carried  the  goods  to 
the  place  of  their  destination     105 

Or  in  certain  cases,  when  brought  to 
the  claimant's  own  country      ibid. 

Not  merely  allowed  pro  rath  ttinrrie^ 
but  as  if  the  whole  voyage  had  been 
performed  113 


FRENCH, 

Pursue  a  S/ianish  ship  into  Torbay^ 
and  invade  the  houses  of  the  in- 
habitants to  take  the  articles  which 
the  Spaniards  had  concealed  there 

65 

Refuse  to  restore  to  the  Dutchy  their 
allies,  their  property  recaptured 
from  the  common  enemy  1 19 

The  Dutch  retaliate  120 

Formerly  condemned  a  neutral  ship 
for  having  enemy's  goods  on  boards 
and  neutral  goods  for  being  on  board 
•f  an  enemy's  ship  102 


FORTIFICATIONS. 
Not  lawful  to  erect  or  repair  fortifi- 
cations during  a  truce,  or  pending 
a  capitulation  193 


GENEROSITY 

Is  a  Toltmtary  act,  and  cannot  be  re- 
quired from  an  enemy  3 

Exemplified  in  the  conduct  of  the  Ho- 
mann  and  EngliBk  4 

See  Justice, 


May  be  otherwise  detained  as  soon 
as  war  is  begun  15}  17 

See  IVar,  Enemies, 


GOVERNMENTS, 

Responsible  to  foreign  states  for  the 
unlawful  conduct  of  their  subjects 
in  war  135 

Not  bound  to  repair  every  loss  that 
is  occasioned  by  the  calamities  of 
war  194 


HOLSTERS 
Are  contraband 


79 


GOODS  AND  CHATTELS 

Of  an  enemy  may  be  lawfully  confis- 
cated 17 

May  be  removed  from  the  enemy's 
territory  within  a  certain  time  after  j 

'  war  commenced,  when  so  stipulated  | 
by  treaty  17 

Instances  of  similar  treaties  1 3  I 


IMMOVABLES  SITUATE  IN 
AN  ENEMY'S  COUNTRY 

May  by  the  strict  law  of  war  be  con- 
fiscated 51 

But  are  now  only  sequestered,  and 
the  rents  and  profits  received  for 
the  benefit  of  the  state  ibid. 

The  lands  themselves  return  to  the 
owner  at  the  peace  ibid. 

An  enemy  cannot  acquire  lands  in  his 
enemy's  country,  even  by  will  or 
inheritance  52 

Lands  so  descending,  confiscated  in 
Holland  ibid. 


INSURANCE  (Contract  of) 

Defined  by  the  author  164 

by  Roccua  ibid. 

The  most  frequent  in    commercial 

countries,  after  those  of  purchase} 

sale  and  hire  163 

Not  known  to  the  ancients,  and  whf 

ibid« 
The  object  of  this  contract     164,  169 


INSURANCE  OF  ENEMY'S  PRO- 
PERTY, and  of  TRADE  WITH 
ENEMIES, 

Illegal  on  general  principles  164 

Impolitic,  as  it  furthers  the  operations 
of  the  enemy  ibid. 

t2D 
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Prohibited  from  the  earliest  times,  in 
almost  every  country  in  Fsurofie    1 65 

Tolerated  for  a  while  by  the  English 
and  Dutch  ibid. 

By  England^t  during  the  three  wars 
which  immediately  preceded  the 
French  revolution  ibid. 

Lord  ^Hardwicke*$  and  Lord   Maru- 

JicltTe  decisions  on  the  subject  of 

similar  insurances  ^     166 

Dictated  by  political  motives  '     1 67 

Overruled  by  later  decisions        ibid. 

The  freedom  of  insurance  ought  to 
be  coextensive  with  the  freedom 
of  trade  170 

No  insurance  is  lawful  which  is  made 
on  a  voyage  prohibited  by  the  laws 
of  the  country  173 

Even  though  it  be  made  in  general 
terms  ibid. 

Property  cannot  be  insured  in  Eri' 
gland  against  capture  by  the  cruis- 
ers of  Great  Britain^  or  her  co-bel- 
ligerents ibid. 

Reason  given  therefor  by  the  Bng&$h 
judges  ibid. 

Better  reason  afforded  by  an  American 
judge  ibid. 


JOINT  CAPTURE, 

On  general  principles,  requires  actual 
cooperation  and  assistance  144 

Particularly  between  privateers   ibid. 

But  between  vessels  of  war,  political 
considerations  have  induced  in  some 
countries  the  admission  of  con«/rur- 
tive  a9ti  stance  1 45 

French  and  EngHah  law  on  this  sub- 
ject ibid. 

Lzyf  oi  Holland  143 

In  cases  of  constructive  assistance, 
the  being  in  night  at  the  time  of 
capture  is  the  principal  criterion 

145 

tout  is  not  sufficient  in  England^  in 
favour  of  privateers  claiiiiing  to 
be  joint  captors  with  ships  of  war 

ibid. 

Otherwise  in  favour  of  ships  of  war, 
in  competition  with  privateers  ibid. 


No  precise  RngUMk  dedsion  on  this 
point,  in  a  case  between  privateers 
only  145 

Land  forces  in  England^  not  entitled 
to  share  in  a  capture  without  actual 
cooperation  146 


JURISDICTION. 
By  the  law  of  nations,  pirates  may  be 
\ried  and  punished  wherever  found 

But  captures  made  by  vii*tue  of  a  com- 
mission from  a  sovereign  can  only 
be  tried  by  the  tribunals  of  the  cap- 
tor 1 34 

Reasons  given  by  professor  Ruther* 
forth  in  support  of  this  doctrine 

I3S 

Various  schemes  proposed  for  vesting 
this  power  in  other  tribunals    Ibid. 

Hubner  and  GaUani  ibid. 

The  tribunals  of  neutral  sovereigns 
willy  however,  restore  the  property 
of  their  own  subjects  or  citizens, 
brought  into  their  own  ports      136 

And  prizes  made  in  violation  of  their 
neutrality  ibid. 

The  courts  of  the  United  States  have 
done  so  in  various  instances     ibid. 

Act  of  Congress  as  to  captures  made 
within  the  waters  or  jurisdiction  of 
the  United  States  ibid. 


JUS  PIGNORIS, 

Not  extinguished,  according  to  the 

Roman  law,  by  the  confiscaUon  of 

the  property  pledged  80 

Otherwise  by  the  law  of  nations      81 

Not  so,  however,  when  the  property 

is  confiscated  merely  ex  r^,  and  not 

ex  delicto  ibid. 

The  maxim  of  the  civil  law  is  fscus 

cedit  creditoribus  80 

With  us  the  opposite  maxim  prevaDst 

et  creditores  cediintfisco  ibid. 

See  Freight.  Confiscation. 

JUSTICE 
And  generosity  compared  3 
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LANDS. 

Sec  Iimn^rvablc9. 

LAND  FORCES 

Not  entitled  to  participate  in  the  bene- 
fit of  a  capture,  without  actual  co- 
operation and  assistance  146 

See  Joint  Ca/ttures. 

LAWFUL  GOODS 
Not  to  be  condemned  on  account  of 
their  being  shipped  on  board  the 
same  vessel  with  contraband  goods 

94 

Unless  all  the  goods  belong  to  the 

same  owner  ibid. 

LAW  OF  NATIONS 

Not  to  be  deduced  from  Euro/iean 
manners  and  customs  11,17 

To  be  deduced  from  reason  and  usage 

76 

Or  an  almost  perpetual  succession  of 
treaties  ibid. 

Its  principles  may  safely  be  sought 
for  in  the  rules  of  Roman  jurispru- 
dence  107 

lo  the  discussion  of  general  principles, 
we  are  bound  to  attend  more  to  rea- 
son than  to  treaties  109 

The  rules  of  the  law  of  nations  cannot 
be  dispensed  with  by  individuals 

169 

LAWS, 

To  affect  future,  and  not  past  trans- 
actions 170 

LEGHORN, 
Capture  by  the  French  of  an  Enf^Uth 
▼essel  near  the  port  of  61 

LETTERS  OF  MARQUE  AND 

REPRISAL 

la  the  old  technical  name  for  a  priva- 
teer's coiRmt««ton  183 

Is  often  applied  to  designate  a  mer- 
chant vessel  armed  for  defencelbid. 

See  RfprUaU. 


LIEN. 

See  Ju9  PignorU.  Freight.  Car^cU' 
Hon, 


MARITIME  LOAN, 
Or  Loan  at  Maritime  Riek, 
What  it  is  at  the  civU  law 
See  Bottomry. 
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MILITARY  RIGHTS, 
Distinguished  from  civil  rights     1 16 
Evidenced  by  possession  only      ibid. 


NEUTRALS, 

Residing  on  the  enemy's  territory, 
to  be  considered  as  enemies        35 

Not  lo  interfere  with  the  war,  or  what 
relates  to  the  war  67 

Have  nothing  to  do  with  the  justice 
or  injustice  of  the  war    6a,  70,  7 1, 

75 

Unless  threatened  with  danger       70 

Grotiuo  of  a  different  opinion  67 

Not  to  send  arms  or  men  to  either 
party  68, 70 

May  trade  with  the  belligerents  in 
every  kind  of  merchandize,  except, 
contraband,  as  they  did  before  the 
war  76 

May  freely  trade  with  either  bellige- 
rent in  innocent  articles  104 

A  neutrul  violating  his  neutrality  is 
considered  by  the  belligerent  as 
^n  individual  enemy  173 


NEUTRAL  FORTS, 

No  act  of  hostility  to  be  committed 
within  reach  of  their  cannon       63 

Bat  fresh  pursuit  may  be  continued 

ibid. 

Provided  the  fortresses  are  spared, 
though  they  should  assist  the  ene- 
my ibid. 

Cannot  lawfully  be  occupied  by  a  bel- 
ligerent, for  fear  his  enemy  should 
do  the  same  190] 

Various  opiniona  on  this  subject  ibid. 


31S 
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NEUTRAL  GOODS, 

On  the  territory  of  a  belligerent)  can- 
not be  made  prize  35 

Nor  w  hen  taken  on  board  of  an  ene- 
my's ship    .  '100 

Thou  ji  ihe  owner  knew  her  to  be  a 
hostile  vessel  104 

Arc  luuvf  ver  presumed  to  belong  to 
enemies,  until  ihe  contrar)'is  prov- 
ed 101,  104 

Arid  are  considered  as  j^ood  prize  by 
tue  'iiodern  law  of  nalions  103 

Rule  ol  the  Covnolato  uii  iliis  subject : 

104' 

Old  French  law,  that  the  goods  of  an 
enemy  confibcuie  those  of  a  friend 

102 

Grotiu9  endeavours  to  expluin  it  away 

ibid. 

But  y^a/rn  rebukes  him  for  it  103 

Modern  law  of  nations  confiscates 
neutral  goods  on  board  of  an  ene- 
my's ship,  but  leaves  enemy*s  goods 
on  board  of  a  neutral  vessel  free 

ibid. 

NEUTRALITY 

Defined  66 

Divided  into  absolute  and  quaHJied  69 

Difficult  to  draw  the  line  between  a 
qualified  neutrality  and  an  alliance 

69 

Our  autlior  seems  to  confound  them 
together  ^  75 

No  adequate  word  in  the  Latin  lan- 
guage to  express  neutrality        66 

Its  general  duties  ibid. 

The  Dutch  once  considered  it  lawful 
for  their  subjects  to  fight  for  either 
party  67 

Not  approved  ibid. 

NEUTRAL  PORT. 

Whether  a  prize  may  be  lawfully  con- 
demned while  lying  in  a  118 
See  Prasidia, 

NEUTRAL  SHIPS. 
Law  of  HoUaridj  that  neutral  ships 
coming  from  enemy's  ports  might 
be  lawiuiljr  condemned  73 


Was  special)  and  nrade  for  the  occa- 
sion 7S 
Explained                                   30,  Sf 


.     NEUTRAL  TERRITORY, 

No  hostilities  to  be  committed  there- 
on 58,  64 

Nor  in  neutral  ports  58 

Nor  at  S4:a  within  reach  of  cannon 
-hnt  from  the  neutral  shore  59 

Bill  an  attack  already  comniienccd 
may  be  pursued  63 

So  that  it  be  done  without  injury  to 
the  neutral  ^3 

Captures  made  within  the  neutral  ju- 
risdiction to  be  restored  at  the  ex- 
pense of  the  neutral  sovereign    ibid. 

Troops  not  permitted  to  pass  through 
it,  to  commit  depredations  -  on  a 
friend  64 

See  Van  Tromfi,  Bergen,  Leghorn. 
Bays,  Dominion  of  the  Sea. 


NON-COMMISSIONED  PRIVA- 
TEERS. 
To  whom  their  prizes  are  to  belong 
when  made  in  their  own  defence^ 
or  from  some  other  justifiable  cause 

155 
Arguments  of  the  author  to  prove 
that  they  ought  only  to  belong  to 
the  actual  captors  il^d. 

In  England  and  France,  prizes  taken 
by  non*commissioned  vessels  are 
considered  as  droits  qfadmiraltv 

162 
See  Cafiture;  Salvage. 


OCCUPATION 
Of  a  town  or  place  gives  a  legal  pos- 
session of  its  dependencies  45 
Provided  no  part  thereof  is  occupied 
by  the  enemy  46 
For  there  is  no  jointenancy  in  war 

ibid. 
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But  the  occupation  cTen  of  the  inetro- 

^    pdis  of  an  empire,  does  not  confer 

the  possession  of  distant  dependen- 

cies  not  yet  subdued  49 

Historical  examples  in  point        ibid. 

ORDERS 
In  war  are  strictly  to  be  obeyed     193 


OWNERS  OF  PRIVATEERS, 
Responsible  to  the  whole  extent  of 
the  injury  suffered,  not  merely  the 
amount  of  the  security  given    149, 

153 

Though  the  vessel  is  not   regularly 

commissioned,  if  the  owner  ordered 

her  to  make  captures  1 53 

See  Privateers.  Cafitain»  of  Prrvatccr 

PERFIDY, 
Reprobated  in  war  3 

Exemplified  in  the  conduct  of  a  Dutch 
captain  1 5 


PIRACY, 

Various  definitions  of  127,161 

Difference  between  piracy  by  the  law 
of  nations  and  at  the  common  law 

128 

Qu^rcy  whether  piracy  by  the  law  of 
nations  merely  is  punishable  by 
the  admiralty  courts  of  the  United 
Statea  and  Great  Britain  1 28 

IVooddeson'a  opinion  thereon  139 

By  the  law  of  nations,  the  punishment 
of  piracy  is  Death  138 

Nor  can  this  punishment  be  mitigated 

138 

Various  offences  made  or  assimilated 
to  piracy  by  municipal  law       128, 

129,  ISO,  131 

Sec  Piratea, 


PIRATES 

Are  considered  as  enemies  to  the  hu- 
man r&ce  133 


And  thetefore  may  be  tried  and  punish- 
ed by  the  tribunals  of  any  country 
into  which  they  may  be^  brought 

133 

Those  are  pirates  and  robbers  who, 
without  the  authorization  of  any 
sovereign,  commit  depredations  by 
sea  or  land  137 

Those  who  commit  depredations  un- 
der commissions  from  different  so- 
vereigns at  war  with  each  other 
are  pirates  128,  129 

Nevertheless,  the  Engliah  once  pro- 
ceeded against  a  regularly  commis- 
sioned French  privateer  as  a  pirate 

134 

And  in  like  manner  against  a  S/iamah 
privateer  1 36 

Quarej  as  to  those  who  sail  under 
commissions  from  different  sove- 
reigns not  at  war  with  each  other 

139 

Various  opinions  thereon  ibid. 

Irregular  to  accept  a  commission  from 
a  foreign  prince  without  the  per- 
mission of  one's  own  government 

130 

Prohibitory  law  of  the  United  State* 
thereon  129 


POSTLIMINY,  RIGHT  OF 

Does  not  take  place,  except  as  to  those 
things  which  have  not  become  the 
property  of  the  enemy  39 

Takes  place  when  captured  property 
is  retaken  befbre  it  is  canied  into  a 
poit  of  the  enemy  38 

Or  of  an  ally  in  the  war  37 

Even  though  it  has  long  remained  in 
a  neutral  port  38 

But  f/uare,  if  it  has  been  condemned 
while  lyinf^  there  ibid.  41 

Opinion  of  Sir  fVUHam  Scott  and  de- 
cision of  the  supreme  court  of  the 
United  States  on  this  question  ibid. 

After  a  legal  condemnation  every 
former  claim  must  cease  39 

Among  the  Homanay  applied  princi- 
pally to  persons,  and  why  1 16 

Took  place  in  the  territory  of  an  ally 
or  neutrdl  }  13 


fiU 
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Treaty  lietiretn  tte  Rawwu  and  Car-  \ 
tMaginiant  1 14  { 

Among  the  modem  nations  of  Eurofie^ 
h  is  held  as  a  muxini«  that  there  is 
no  right  of  postliminy  as  to  things 
on  neutral  territory  11 5  j 

Distinction  on  this  subject  between ' 
military  and  civil  rights^  and  the 
manner  in  which  they  are  respec- 
tively evidenced  116 

As  to  prisoners,  the  right  of  postlimi- 
ny takes  place  even  on  neutral  ter 
ritory  I  If 

Fattei*9  and  L9cceniu$*§  opinions  on 
the  subject  117,  1  8 

Is  applicable  to  a  whole  people  as  well 
as  to  individuals  1 32 

When  part  of  a  state,  after  being  con- 
quered Uy  un  enemy^ib  reconquered 
by  the  nation  lo  which  it  belonged, 
it  is  entitled  to  all  its  former  rights 
by  the  law  of  postliminy  ibid. 

The  Dutch,  however,  refused  to  allow 
that  right  in  several  instances  ibid. 

prj:sidia, 

What  it  means  27,  36 

The  ports  of  an  ally  are  fir£aidia    38, 

41,  113 
Different  opinion  once  entertained  in 
Holland  38 

A  fleet  is  considered  as  ^r<e«Wm  29, 41 
So  is  an  army  in  many  respects  1 17 
Neutral  fiortty  whether  to  be  consider- 
ed 9&pr€tddia  38,  41 
Are  so  to  all  purposes  of  safety  1 1 3 
And  a  belligerent  may  condemn  cap- 
tured propeity  while  lying  there 

38 
Various  opinions  on  this  point     ibid. 

PRISONERS 

Were  formierly  made  slaves  of      20 

Are  at  present  exchanged,  according 

to  their  grades  2 1 

PRIVATEERS. 
Fitting  out  privateers  to  commit  hos- 
tilities against  a  state  at  peace  with 
us,  made  penal  by  the  law  of  the 
Vnited  Statf  129 


Or  serving  on  board  such  privateer 

129 

Different  punishment,  if  offence  com- 
mitted vfithin  or  without  the  limits 
of  the  United  States  ibkL 

The  subject  of  privateering  belongs  to 
the  luw  of  nations  1 39 

It  IS  a  long  time  since  sovereigns  have 
begim  to  make  use  of  privateers  as 
auxiliary  to  the  public  force       140 

They  were  called  Crtdnevy  Capers, 
Freebooters  ibid. 

They  are  not  fiiraten^  because  they 
act  under  the  sanction  of  public 
authority  ibid. 

The  being  in  sight  at  the  time  of  cap- 
ture, not  sufficient  to  entitle  a  pri- 
vateer to  be  considered  as  a  joint 
captor  144 

Security  given  by  privateers  in  IM-^ 
land^  Great  Britain^  France,  Sfiain, 
and  the  United  States  147 

As  to  S/itttn^  turn  to  the  Errata, 

See  Commission,  Joint  Ca/iture. 


PRIZES 

May  be  condemned  in  the  belligerent's 
courts  at  home  while  lying  in  a 
neutral  port  38 

Sir  H'ilHam  Scott^s  opinions  thereon 

ibid. 

Decisions  of  the  supreme  court  of  the 
United  States  in  point  ibid. 

May  by  the  law  of  nations  be  sold  in 
a  neutral  port  117,  120 

But  the  right  to  sell  must  be  equally 
granted  to  both  parties;  otherwise 
neutrality  is  no  Imiger  preserved 

120 

Unless  there  is  a  special  treaty  with 
one  of  the  parties  ibid. 

Neutral  governments  generally  find 
it  inconvenient  to  grant  an  indis- 
criminate leave  to  sell  prizes  in 
their  ports,  and  therefore  when  no 
ti*eaty  exists,  refuse  it  to  all  parties 

ibid. 

Edict  of  the  statespgeneral  on  this  sub- 
ject 191 

The  author's  opinion  thereoft        1 3T 
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PRIZE  COUftTS, 

How  constituted  at  present  in  Europe 

189 

Their  judgements  not  sufficient  to  re- 
lease the  sovereign  from  rasponsi- 
bility  ibid. 

Exemplified  in  the  result  of  the  con- 
troversy between  Great  Britain  and 
Prtuaiuy  respecting  the  Siietia  loan 

ibid. 

And  by  recent  treaties  ibid. 

The  sentences  of  foreign  prize  courts 
ought  not  to  be  cohclur^ive  evidence 
in  favour  of  umierwriters         ibid. 

See  Sentence9  qf  Foreign  Prize  Courts, 


PROMISES, 

To  be  kept  in  war  S 

See  Treatie; 

PROPERTY 

In  ships  and  merchandize,  when 
changed  by  capture  37 

By  the  Roman  law,  only  when  carried 
intra  pntmdia  27 

Modem  doctrine  of  twenty^ibur  hours' 
possession  37 

Not  observed  in  Holland  38 

Contrary  to  reason  ibid. 

The  English  press  the  Dutch  to  adopt 
it  ibid. 

Once  nqt  held  to  be  changed  in  /To/- 
land^  in  a  ship  coming  out  of  a 
blockaded  port  after  being  pur- 
chased by  a  neutral,  until  he  had 
carried  it  into  his  own,  or  some 
other  free  port  29 

Edict  of  Louis  XIV.  to  the  same  ef- 
fect 33 

Retorted  by  the  Dutch  34 

Notification  of  the  English  to  the  Hanse 
Towns  to  the  same  effect  33 

A  proportional  rate  of  salvage  adopted 
in  Holland,  in  lieu  thereof  39 

Same  rule  agreed  upon  by  treaty  with 
England  37, 40 

In  immovables  taken  in  war,  is  not 
acquired  by  possession  alone,  unless 
it  be  ajirm  possession  45 

See  Occupation.  Captures,  Recapture. 


REASON, 

The  source  of  the  law  of  nations  76 
Its  authority  of  the  greatest  weight  10 
Is  the  soul  of  the  law  of  nations  1 1 
The  supreme  law  of  nations  96 

Its  dictates  may  safely  be  sought  for 
in  the  rules  of  the  Roman  law    107 


REASON  OF  STATE, 
What  it  is  197 

When  listened  to  by  sovereigns,  there 
is  an  end  to  the  law  of  nations  ibid. 


RECAPTURE, 

Salvage  due  on  41 

Such  salvage  estimated  in  England 

and  Holland  according  to  the  ume 

that  the  prize  has  been  in  possesaion 

of  the  enemy  39,  40 

This  rule  is  not  equitable,  43 

Nor  is  that  of  twenty-four  hoara* 

possession  ibid. 

Rule  of  the  Consotato  thereon         44 

See  Captures,  Property, 


RECIPROCITY. 

Whatever  right  one  arrogates  to  him- 
self by  the  law  of  war  he  must  also 
allow  to  his  enemy  56 


REPRISALS 
Mean  recaption  or  retaking  1 8S 

Analogous  in  name  and  substance  to 
the  common  law  process  ofwither* 
nam  ibid. 

Unknown  to  the  Romans,  and  why  ibid. 
Distinction  between  general  and  spe- 
cial reprisals  ihid. 
General  reprisals  are  the  first  step  at 
the  commencement  of  a  public  war, 
and  are  considered  as  equivalent  to 
a  declaration  of  it                     ilnd. 
Special  reprisals  defined         183,  184] 
Often  lead  to  war  187 
Not  to  be  granted  without  full  know- 
ledge of  the  cause  1  a  ^ 
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Nor  unless  there  has  been  an  open 
denial  of  justice  1 84 

The  soverei^rn  whose  subjects  are 
complained  of  must  be  applied  to 
in  the  first  instance  185 

Various  treaties  on  this  subject  ibid. 

Opinion  of  the  Englith  jurists       188 

Precautions  taken  in  France  to  pre- 
vent letters  of  reprisal  being  granted 
without  sufficient  cause  1 83 

Punishment  in  case  such  have  been 
obtained  on  false  pretences        184 

The  right  of  granting  letters  of  repri- 
sal belongs  to  the  sovereign  alone, 
and  cannot  be  delegated  187 

Reprisals  may  be  granted  for  a  debt, 
as  well  as  for  an  injury  done  by  ac- 
tual violence  184 

May  be  granted  to  a  resident  alien,  as 
well  as  to  a  subject  ibid. 

May  be  enforced  on  the  delinquent's 
properly  in  the  country  of  the  sove- 
reign who  granted  them  188 

But  it  must  be  done  by  legal  means, 
and  not  manuforti  ibid. 

Unless  there  is  danger  in  delay  ibid. 


RETALIATION 

To  be  exercised  only  on  enemies,  and 

not  through  the  injury  of  a  fiiend 

33 
Instances  to  the  contrary,  and  obser- 
vations thereon  61,86 


ROMAN  LAW 

Is  denominated  in  £uro/i<:  the  conim 
mon  law  53,  183 

Is  a  safe  guide  to  discover  the  true 
principles  of  the  law  of  nations  107 

Forbade  the  raanu&cturing  of  arms 
without  the  permission  of  the  sove- 
reign 98 

Nor  by  that  law  could  any  one  kill 
an  enemy  of  the  Roman  people, 
who  was  not  a  regulai*iy  enlisted 
soldier  139 

The  Romans^  however,  adopted  the 
law  of  Solon^  permitting  private  as- 

-  sociations  for  the  purpose  of  plun- 
der, qu£re?  ibid. 


Forbade  navigation  during  the  winter 
months  161 

On  the  subject  of  ex  post  facto  laws 

169 

See  Jtction9  at  Civil  Law.  Conlractiat 
the  Civil  Law, 


SADDLES 

Are  contraband 


7f 


SAFE  CONDUCT 

No  protection  out  of  the  place  for 
which  it  is  granted  195 

One  who  resides  in  an  enemy's  coun- 
try, under  a  safe  conduct  from  the 
sovereign,  may  sue  and  be  sued 

ibid. 

But  cannot  he  sued  where  he  is  not 
allowed  to  sue  56 

See  jilien  Enemy, 

SALUTE, 
In  close  seas,  or  within  the  extent  of 
the  jurisdiction  of  the  sovereign  of 
the  coast,  to  be  given  precisely  in 
such  manner  as  that  sovereign  re- 
quires 59 


SALVAGE 

Allowed  by  the  supreme  court  of  the 

United  State*  to  the  owners  and 

freighters  of  the  Saloor  ship        158 

Contrary  doctrine  maintained  by  the 
author,  in  the  analogous  case  of  cap- 
tures made  by  non-cdcnmissioned 
privateers  155 

Allowed  in  cases  of  recapture^  and 
how  39 

See  Cafitures,  Recafitures. 


SANTERNA. 
See  Ancient  writers  on  Maritime  La\ 


SECURITIES  OF  PRIVATEERS 

Not  responsible  beyond  the  amount 
of  their  bonds  or  stipulations     149 
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«B!fTENCE  or  CONDEMNA- 
TION 

Converts  the  military  right  to  a  prize 
into  a  civil  rights  and  is  the  legal 
etidence  thereof  1 1<5 

Is  always  in  England,,  as  to  neutral 
property  ukeA  in  waison  the  g:round 
«C  its  Iwvini^  befoof^  to  enemies, 
^atever  may  be  the  real  specific 
cause  or  motive  1 7Z 

Palpable  injustice  of  the  BriiUh  doc- 
trine»  wUch  nakes  a  foreigf)  sen- 
tence conclusive  evidence  of  non- 
neutrality  in  favour  of  underwriters 

168 

This  doctrincv  however  profitable  it 
may  be  to  belUfj;erents,  is  ruinous 
to  neutral  natkmst  and  particMlaily 
to  America  ibid. 

Is  exploded  m  Ptiumphmfdm  and  M'e^ 
YvrJe  ibid. 

Sec  Conciwdve?te»9  (if  the  SenUnctM  of 


SPANIARDS 

Pretend  to  blockade  all  tlie  Porta 
gufe  dominions  -  3 

Their  claim  opposed  by  the  Dutch 

ibid 

TYi^  EngU»h  pretend  in  the  same  man 
ner  to  blockade  the  SfianUh  'domi 
nions  9 

See  Blockade.  Dutch,  Engii^h. 


STRACCHA. 

^t  Ancient  fVriters  on  Maritime  Zmi* 


SWORD  HILTS  AND  BELTS 

Are  contraband  71 


TOBACCO, 
Once  pretended  by  the  S/ianiards  U 
be  contraband,  and  why  8< 


SHIP 

Wot  to  be  confiscated  for-comraband 
gtMids  on  board  94 

Unless  shipped  with  the  privity  of  the 
owner  of  the  ship  ibid. 

Various  treaties  on  this  subject 

Confiscated  by  the  kw  of  France^  if 
contraband  amount  to  three  quarters 
of  the  cargo  99 

Rule  in  England^  to  release  the  ship 
without  freight,  unless  the  owner  is 
tiarticeti9fraudi%  ibid. 

Confiscated  by  the  civil  law  for  having 
unlawful  goods  on  lioard,  when  ship- 
ped with  the  privity  of  the  master, 
otherwise  not  1C6 

If  vessel  belongs  to  the  master  him- 
self, this  principle  cannot  apply,  be- 
cause he  generally  knows  by  the 
bills  of  lading  what  goods  are  ship- 
ped on  boanl  107 

And  it  may  be  doubted,  whether  the 
owners  an^  not  bound  for  the  fiiult 
of  the  master  ibid. 

See  Mutrai  Shifi9» 


TRADE  WITH  BLOCKADED 

OR  BESIEGED  PLACES. 

Unlawful  to  carry  any  thing  to  sue] 

places,  whether  contraband  or  not  8! 
Grotiu$'s  opinion  thereon  ibid 

Mere    confiscation    not   a  suflicien 

punishment  for  those    who   thu 

trade;  a  corporal  penalty,  at  least 

if  not  death,  often  inflicted  8' 

But  this  severity  applies  only  to  i 

strict  blockade  ibid 

And  at  this  day  no  punishment  is  in 

flicted  but  confiscation  8^ 

The  same  in  onr  American  treaties  8^ 
Blockade  of  the  French  ports  by  th< 

Dutchj  and  edict  tliereon       30,  8< 
In  goods  not  contraband^  has  some 

times  been  allowed 
Prohibition  of  trade  with  places 

actually  blockaded  or  besieged, 

unjust  to  be  defended 

See  Blockade.  English.  Dutch.   Sj 
niards. 
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TRADING  WITH  ENEMIES 
Forbidden  by  the  law  of  war     SS,  34 
By  positive  law  i..  Holland  ibid. 

By  France^  in  a  declaration  of  war 
against  England  31 

Was  formerly  held  lawful  in  £ng* 
land  1 65 

Is  now  prohibited  there  167 

Sometimes  permitted  in  part,  by 
agreement  between  the  belligerent 
nations  35 

.France  and  England  in  the  present 
war  trade  with  each  other,  and  in- 
terdict that  trade  to  neutrals  ibid. 
JUc^b\  on  general  principles  165 

Prohibited  in  Holland^  even  to  foreign- 
ers '  in 

Sec  Insurance  of  Enemy's  Profierty. 


►  TREATIES 

Made  with  a  view  to  war,  are  to  be 
observed  in  war  3,  5 1 

^\re  from  necessity  to  be  interpreted 
by  the  interested  parties  75 

Of  defensive  alliance,  how  to  be  con- 
strued 71 

JLord  Hav>ke9bury*M  opinion  thereon 
cited  ibid. 

The  party  bound  to  assist  is  to  judge 
of  the  casus  foederis  73 

One«  or  perhaps  two  treaties  which 
Tary  from  general  usa^re*  do  not 
constitute  the  law  of  nations       76 


TRIPOLITANS.  TUNISIANS, 

See  «</Hca. 

UNITED  PROVINCES  OF  THE 
NETHERLANDS. 

Whether  tbey  had  a  right  io  make 
war  and  peace  in  their  separate  c«« 
paciiies,  and  in  %rhat  cases  181,  189 


VAN  TROMP  (Admiral). 
His  attack  on  the  S^amth  fleet  in  the 
Downs  61 

WAR. 

Various  definitions  of  i 

Begins  from  the  mutual  use  of  force  II 
A  public  declaration  not  necessary   t 
ETei7  thing  lawful  in  war,  except 
perfidy  ^ 

Orders  in  war  to  be  strictly  obeyed 

19S 
Governments  not  bound  to  repair  eve- 
ry loss  that  b  occasioned  by  the  c:a- 
lamities  of  war  194 

It  is  unjust  to  compel  a  sovereign  to 
make  war  or  peace  196 

See  Declaration  <^  tVar*  Enemies* 


WARLIKE  STORES. 

See  Contrabands 
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